VOL. XL} “BOMBAY" SERTES.
APPELLATE CIVIL

Before Szr Okarles Sargent T ty Okwf Justaw, cmd
4 ;i Mr. Justice Nandbhdi Harwlas. IR D
')S &KHA’RA’M VITHAL, (ORIGINAL Avcrxon-rnacnusnn), Arrmnuxr, R A
fi,ﬁ : BHIKU DAYA’RAM AND Auommn, (omenm. PLAINTIFF AND DEFEND- ‘ March 22, -
/. ANT), RESPONDENTS* . S il A
Appeal—-c‘wd Procedure Code ( Act Xl V of 1882 ), Secs 312 and 588, (Jl. 16—- A
Iy * Order setting aside a sals, appealfrom

:f An appea.l does not lie from an order, setting aside a sale, passed under saction; '
) 312, paragraph 2 of the Cwﬂ Prooed\ne Code (Aet XIV of 1882) LT

. "TrIs was a second appeal from an order passed by M, B. Baker, ‘
Dlstrlct Judge of Nisik. e

A decree-holder presented an. apphca.tlon to set as1de a sale.
hel_d in execution of his decree. ‘The appellant who was the
-‘auction.purchaser at the sale, opposed the. application, but an
order setting the sale aside was nevertheless’ made by the Sub.. -
“ordinate Judge:. From this order the: appellant preferred an
: appeal to the District Judge, Who reJected it. The Zfollow.ing is-
‘& passage from his _]udgment TN R

L In th1s case, ‘the decree-holder presented an apphcatmn to set' ,
' aside a sale; and obtained an order in his" favour. - Against that ‘
- order the . auctlon-purchaser has appealed Appeals against
*orders passed under . the. first paragraph of ‘section 312, Civil
" Procedure. Code (Act XIV of 1882), lie under sectlon 589 to the
"'ngh Court: only Tt would - seem from section 588, clause- (16), ;
© that no appeal lies from orders passed under the second paragraph g
of section 812. - It has been argued ‘that-the order is a decree

within the meaning of section 2, as bemg 2 matter between the -
B partles within the meaning of section 244.- Iam of opinion that the -
" order.cannot come within' section 244; for the auctlon-purchaser, g

" was not a party.to the suit, and cannot be regarded ‘s a repre-

L sentat1ve of the partles It -any appeal lies at all, it W111 he to

v therefore, returned S

V,Erom thxs order the appellan appealed to the ngh Court. -
s Second Appeal, No; 834 of 1885, R

503




003 THE INDIAN LAW *REPORTS: AL

S 188'{§ B Sh'wa dm Vzthal Bhandarkar for the appellant .-—-There 4§10
 SARmkRrAM remedy by a separate suit, as the ‘question in “this case’ should;
Vrf,fw‘ . be determined in execution- proceeding. ~An auction- purchaser :
' D}A}ﬂ:}:& ‘should be considered a representative of a party, and an order’
- - . passed against him falls within section 244 of the Clv11 Pros;

) cedure Code (Act XIV) of 1882—Basti Ram v. Fatbu®.

Mahddev Chimndji A’ 'pte, contra :—An auctron-purchaser is’

’ not a party to a suit, nor a representative of -the parties.” ‘By-
. the former Code, (Act X of 1877), an appeal was expressly given.
from an order under section 312 of the Code ; but by the amendmg

- Act XIT ‘of 1879 that appeal was withdrawn, and under the
‘ present Code 1o appeal lies from the order made in this case: "
~-Section 812 of the Code is the same in language as it-was 11;3
the Act of 1877 ;. but clause (1) of section 588, which gives appeals
from certain specified orders, differs in that it omits - to mention®
‘the 'second .clause of section 812.°  An appeal from an’ order of.{}
' confirmation of sale lies to the High Court ; and, supposmg there
- is an appeal from order setting aside a sale, it lies to the: Dlstnct}?'
. Court. - So'that appeals under one and the same section lie: to:
. different Courts. That could not be intended.. A purchaser: is’s
- nob a. representative either of the debtor or creditor when’ he,
claims against both. . He is a mere stranger. Th1s matter doesf"
‘not come under section 244. » ‘

, SARGENT C. J.:~The questlon which arises in th1s ‘ease s,
: Whether, under the Civil Procedure Code as amended by the.
- Actof 1879, an appeal lies from the  present order The Code}i{
;iof 1877, before the amendment, expressly gave an appeal from‘j;
~ guch an order ;-but from the subsequent amended ‘Act - of 1879}
- the’ sec_ond clause of section 812 has been omitted from sectlon‘i’j;}
.-588; which gives appeals from certain specified orders,

17, Section 589. provides that appe&ls from orders. ‘mentioned in .
- cle,uses 15,16 and 17 of section 588 shall lie to the High Courb and’}fi.
“‘from thosé mentioned in the remaining clauses to the Court to
whrch ordinarily appeals lie. Clause 16 in distinct words” “gives':
~ an appeal under the “first part. of section” 812.” Tt has been':
E contended that such- an order should be regarded as’ a decre ,;_,
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08 deﬁned by sectlon 2 and contemplated by sectmn 244 Were
we to’ cons1der it as a decree within the purview of section 244

Lan’ appeal from it 'will lie to the Dlstmct Court, and. the result .

“would be - to have appeals from under one and the same section .f “Davinix.

“to: two dlﬁ'erent tr1buna,ls., We -are, therefore, ‘of opinion that

‘the omission of clause 2 .of section .812 from the amending Act.

-.of 1879 was intentional on’ the part of the Legislature, and that
“the appeal given under the Code of 1877 has been withdrawn

by the. amendmg Act. We, therefore, dismiss the appeal, leaving-

the appellant to  whatever further course he may be adv1sed to
ta«ke, and conﬁrm the order of the lower Court w1th costgs. -

APPELLATE GIVIL

Befare Sw Oharles Sargent Kt O'hwf Justwe, umd Mr Justice B@rd/wood.

CHHOTIRA’M (ORIGINAL DEFENDANT), APPELLANT, v, N. A’RA’YANDA’S,
e _  (ORIGINAL PLAINTIFF), RESPONDENT.* - - -
Hmdu law-—Jomt famzly—Manager——Sale ‘of family property by manager when
bmdmy on. om adult member of family absent at time of sale—Consent to such sale,
"B.. and C. were ha,lf-brothers and members of an undivided famlly. C, left

hlS native place, and in his absence, B carried on the famlly business, and managed
‘the’ famlly affairs.” Tn order to raise money for the business and to provide for

1

the- marrlage expenses of C.'s-sisters,’ B. old to the plamtxﬁ“ a house which

‘was part of the family property. On B.’s death, C, returned to his village, and’
-refused to give up possession of the house o the plamtxﬁ’ Who, accordingly; filed

this suxt, It was contended that B could not sell the house so as to bind C .

mthout his express assent, ° o

Held conﬁrmmg the decree of the lower Appellate Court, that the gals’ was
bmdmg on €, who under the circumstances must be presumed -to have intended

that B. should continue.as de jure and defacto manager to exerclse such powers )

_as the famﬂy necessmes xéequn'ed

THIS was & second appeal from a dec1s10n of J B. Alcock,
'Ass1stant J udge of Khdndesh. , '

Baldev and Cahhotlram ‘were half-brothers and members of
‘an 'undlwded Hindu family. = Chhotirdm while still -a" minor.
Went away . from his native place, and he remained absent after,
‘he- had comé of age. In his absence’ Baldev. carrxed on the
famlly busmess and managed the  family aﬂ‘alrs. -On - the "6th .
E Second Appea,l No. 340 of 1884

“pB34

2887,

‘Saxukndy

\Vx'mu.
Com Ll
" BHIXU -,

Loser
March23.
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