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APPE LLATE CIVIL

quore Mr.‘ Justzce West and Mr. Justwe Bzrdwood

RUPCHAND KHEMCHAN D Axp Ano'rnnn,(omemu DEFENDANTS), Arrm- .

cm«ms, v BALVANT NA’RA’YAN AND Ornnns, (OBIGINAL PI.AINTIFFS),
OrroNEMs* R :

Valuatwn of o suzt Jor 1edemptwn Dekaan Agmculturzsts Relzef Act (X VII -
- qf‘ 1879)," Chap.  [[—Consent given. fo the application of (Jﬁaptm Hia smt—»
¢ Withdrawal of such consent-—Necesszty of notice to all partzes in znqumes on’ revzew .

by the :S'peczal Judge, :

.;\

i The valuation of & e\ut for redemptlon for purposes of Jurxsdxctxon is the, -
amount remammg due on the mortgage, or claimed on it by the mortgagee, -It i is.

. that amount, and the nght connected with 1t, Whlch 15 the usua] sub}ect of con-,
tentlon ina mortgage suit. : .

© . Per anwoon, J. .—-The fules la.xd down in the Court Fees’ Act (VII of 1870) are .

not to be taken as necessarily a guide in determining the va.Iue of the subJect-
. matter of a smt for purposes of Jurlsdrctlon. o S

K q(,...,.

cL. If a party or his pleader gives consent under clause 3 of sectmn 3 of the _

Dekkha.n Agncultunsts’ Relief Act (XVII of 1879) to the dlsposa.l ofa sult ac,

- cording to the provisions of Chapter IT of the Act, the consent so given cantot’

be withdvawn after the hearing has begun and the smt has proceeded on the
footmg ‘of such consent. .

CItis 1llega.l on the part of the Spec1a1 J udge, appomted under Act XVII of - ¥
1879, ‘to reverse the decree of a Subordinate Judge on review withous giving . a; :

proper and suﬂiclent notice to the pa,rty in whose fa.vour the decree ‘was passed

-« APPLICATION uinder- sectxon 622 of the le Procedure Code

(ActXIV of1882). i e

The pla,mtlff's ﬁled a euit in the Court of the Second C‘Iassv"' v_
Subordmate Judge at Mélsiras’ to redeem certain land which was
mortaacred to the ‘first defendant for Rs. 110; He demed the )

mortgage, a.lleged that he had bought the land in 1872 at’ a.
.- Court salein execution of a decree which he had: obtained agamst )

the plaintiff’s father, and that he had- subsequently sold the’
land to defendant No. 2. Defendant No. 2 supported the con- .

. tention of the first defendant The suit was blought under the
. Deldkhan' Agncultunsts Relief Act (XVII of 1879). "At.the fitst .

]gearmg, the pleader,who appeared for the first defendant, gave his
consent in Wntmg to- the disposal of the suit, under the provisions:

of Ghapter II of the Act. . After several hearmgs he applzed to'
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: the Court for leave to Wlthdraw the consent hevhad glven ;-
this application was reJected and the suit was proceeded Wlth

‘The Subordinate Judge found on the evidence, that the m ‘
‘gage set up by the plamtlﬁs was not proved He, therefore, dls-
missed the suit. ; . "

The ‘plaintiffs thereupon apphed to the Spe01al Judge for a.
revision of the proceedings. - The Acting Assistant J udge, on ex-
amining the record: of the case, made a report upholdlng the de-

- cision of the Subordmate Judge. Thereupon the Actitg Specml
Judge - issued ‘8 notice to the defendants to attend his’ Court at
Sénigola on the 19th February, 1886. The defendarits. went ‘to”
Séngola on that day, but found the Court closed,. They did not’

_xeceive any further notice of: the day to Wlnch the hearmg was‘é

The plamtlffs were heard on rev1eW, but the defendants were

~ not.”: On the 31st March, 1886 the Acting Special Judge reversed ,

: the decree of the Subordinate Judge. . Heheld that the mortgage _

© was: proved and that the plaintiffs were entitled to redeem on’

~ account. He, therefore, remanded the case to the Subordrnate
';Judoe ' ' '

~payment of the amount that might be found due on takmg thetf

Agamst this decrsxon, the defendants apphed to the ngh Oourt,vl

under its extra,ordma,ry Jurrsdlctlon, ‘on the followmu (among
- other) O'rounds —_ . : : :

%1, That as the sub_]ect-matter of the su1t exceeded Rs 5001'

the provrslons of Chapter II of Act XVII of 187 79 could not

:; upply, even with the consent of the parties to the sult

“2 That the consent. given by ‘the defendants’ pleader was,
:{ grven under a mistake, and was W1thdra.wn as'soon as the mis-

take was discovered, and, therefore, the prov1s1ons of Chapter II
of the Act dld not apply

i .‘ 8. That there Was no. proper and suﬂiclent notice glven to
the defendants of the i inquiry before’ the - Acting. Specral Judge,
- and-that the order: passed by hlm Wxthout hearmg them was
" 1llega.1 and unjust.’, -0 . -

Upon these grounds a rule msz hewmg been granted
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K T Telang, (w1th h1m Mahadev B C’kaubal) showed cause:—: . 18870 -
The S\le ect-matter of a redemption suif is’ the. amount due o'~ RurcHasp .-
b the morteade <1t is ‘this amount that determines- the valuation: Kl.lmffmm‘ )
~of such a smt—-—Konda]z Bagdji v. Anau(l) and Bahddur v. Nawdb: I?:;Xﬁ; =
Jan(z) Inthe present case the arnount of the mortgage is Rs. 1107 - o0
the case, .therefore, falls under. section 3, clause 3, of. Act XVIL
: of 1879.". The defendants’ pleader consented to. the disposal of -
 the  suib under Chapter IT of the Act. - This- consent was with+
drawn several months afterwards. The assent once given, could . :
not be Wxthdrawn The Subordlnate J udce had therefore, Jlll‘lS-
dxctlon to’ dec1de this suit. e ST e

. As to the notice to the apphcants on review, sectlon 53-of - Act
XVII of 1879 does not prov1de for notlce, and 1t need not be :
glven. L :

Invemmty (W1th h1m G R. K'm loskar) co'ntm —-The Speclal.
J udge was wrong in hearlno' one party alone on review, W1thout~‘
giving the other an opportunity of being heard. The apphcants :
- pleader gave his consent under a ‘mistake, He was justified in -
Wlthdra.wmg it when -he discovered the mistake. It was- not
w1thdra,wn at a late stage of the: case, The consent therefore, 1s*
not bmdmcr on the apphcant 2

In the case. of a. mortgaore with possessmn the subJect matter L
of a redemptmn suit is the land which the mortgagor seeks to
. recover.- The value of the land determmes the- Jurlsd1ct10n of
the Court—l)akshman Bhdtkar v. Babayz Bhditkar® ; Kalldn Dds .
v N awal Smgh“) Gobind Singh'v. Kallu®, The valuatlon of a
smt for, court fees has no apphcatlon to Jurlsdlctlon _ oy

?

WEST, J. —We think that the consent glven by the defendants )
pleader to the “disposal of this cause, under the provisions of
Chapter II of Act XVIIof 1879 could not be withdrawn after the ’
hearmg had begun and proceeded toa certam stage on the foot-
mg of that consent : ‘ :

» The va.lua.tlon of the suit or, of the subJect-matter of the smt
I must, we thmk be’ taken as the amount.of. the mortgage or the ,

(I)ILR 7 Boni., 443."' (3)ILR,SBom,31
e I.L.R..aAll 322 ®L LR, 1AL, 620
O LL B2 ALLTIS,
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- alleged mortgarre whlch “the plamtlﬁ's | sought .ito red , ‘
amount and the. rights connected with it form the usual sub_]. ct; Of’;

‘greatly, owing to the amblgulty of the term,« subjecb-matte ;
- see Konddji Bagdsi v. Anéu(V; Lakshman Bhétkar v. Babdﬂ Bhat-f
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contention in a morbgaore suit. - The decisions seem to; have’ vaned C

KT

T,

kar® ; Kalldn Ddsv. Nawal Singh® ; Gobind Singh v: Kdllu“)

" Bahddur v. Nawdb Jn® —and there is room for much argument-

“on the subject, but the view prevmusly taken here is'not . ob-»i‘
viously wrong, and must be adhered to. A mortrvagor may thus,:

'~ no doubt, be enabled to sue’ in a Court of low Junsdlctlon fo:
~ recover a valuable property on redemptlon of a’ mortgaove 0£»

petty amount, but the appeal in such a case will lie to.the same

. Court as if the amount - were la,rge There is an exceptlon, of

'provmons of that law are generally anomalous

course, under the Dekkhan Agriculturists’ . Rehef Act but the

. The Actlng Special Judge issued a notice to the defendants to-

._'~attend his Court ab Sangola on the 18th or 19th February, 1886:; ¥
© This was served on the evening of the 18th, a,nd on the 19th the£

defendants went twenty-four miles to attend the Specml J udge’s’

', Court. The rozndma (or diary of proceedmgs) says they did attend;
* it, but thls is plainly wrong, and is contradicted by the Judgment
The Cotirt was closed when the defendants arrived on the 19th :

_and the Acting Spec1al Judge ‘went away “the ‘next’ moxmng

© He ordered the Subordinate Judge to geb extracts. from the ﬁrst‘

/"_defendant’s books ‘These were sent, but no new notice Was senb}
to the defendants. The plamtﬁfb were heard on the rev1ew, but;
- the. defendants were not It cannot we think, be said that theyA
- failed to attend the’ Court throudh any neglect ‘and the Actxngi

Speczal J udge ought to have given them a heanng before he, on’

" the 3lst March, 1886, reversed the - decision "of ‘the Subordmate‘
=l udge in their- fa,vour——a decision’ ‘with: whmh his own Asswtant
~agreed. Justice required that, when the -plaintiffs were -heard-
. against the judgment of the Subordinate Judge, approved by the.'

O L LR, §Bom; 31, -

.ﬂ’,'ASSIStant Speclal J udge, the defendants should be’ heard in sup-,-
~ port.of it, unless. there was a default of attendance on thelr part:

O LL Ry LAIL, 620 .
¢ LT Ry 2AL;7IS
(5) LL R.~,3A11 8220

WL L R.,.7 Bom,, 448,
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Y‘We,'therefore, set asrde the decree of the Aetmg Specral Judge, L
and- Zhrect hira tre-hear the review, giving an opportunity to RBuecaayp -
. both’ s1des to be heard Costs of th1s apphca,tlon to be borne by K“me‘ :
_the: opponents D T T T i
BIRDWOOD, J. —-I concur in the Judgment and would only',
: observe as regards the question of valuation, that, no doubt, when
=;property is mortgaged, thé mortgagee’s interest i is represented by
.the amountof the ‘mortgage-debt, and, as a consequence, the value
‘of the mortgagor’s interest must be the difference between the
‘value of the property and the debt, as was said ‘in Balvantrdv
. Lakshman -Thdakur v, Malhare M, But, in a redemption sult '
“the whole of the mortgagor s interest is mot, except in rare
instances, in htlgatzon The measure of the value of the sub]ect-
“matter in contentxon is the sum which must' be paid. for the
“Yecovery of possession of the property. . Under the Court Fees
Act the valuatwn of such a suit is estimated according to thew
) prmclpa,l money expressed to be secured by the instrument of'
_mortgage ; but the rules contained in that'.Act are nob to be
L\taken as necessarily a guide in.determining the value of the
-subject-matter of a suit for any purposes for which the Act does“‘
‘not prov1de ag, for example, for ‘purposes of- Jurxsdlctlon ‘seg
“Bdi Mahkor-v. Buldkhi Chalu®. .- And where a mortcrage-debt is
‘ partly pmd off from time to tlme, it is clear that the value of :
the matter in eontentxon, for, the purposes of a, redemptlon sult
: would vary from time to tnne, and would be less after a payment
~hes" been made than before. ~Bub. if the différence between the
“value’ of the property and the amount’ of the debt were to- be
f'taken to be the true measure of va,luatlon, the valuatlon of a.
1redempt1on sult Would 1ncrea,se, and not decrease, as the debt Was
- paid off.- 'No such measure can, therefore, be. correct and We
- are: left to adopt the rule, relied on in Kondage Ba_qciﬂ v, Anau(3) :
Ay Iald down in Cotterell v. Str ‘atton®, that the proper valuatmn
“6f 8 suit for ‘redemption is the’ amount remammg dué on the -
inortga,ge, or ¢laimed 6n it Dby the mortgagee. In the' present
56, tbe amount of the mortgage clalm s not alleged to have

L

) (l)-Prmted Judgments for 1885, p 222 (3) I L R, 7 Bom 448‘ el
L oL L R, 1 Bom.; 538. @ LR, +17Eq. C,, 543 at p, 545,
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: exceeded Rs 110 The sult Was, therefore, one ‘in ‘which on_}
sent could be. glven by ‘the parties to the: apphcabmn to it of the
sPecw,l procedure prov1ded by Act XVII of 1879, -

OTder 'reversed and ca.s'e remanded

APPELLATE OIVIL,

_ Beﬁwe }[r Jusme West and Mr, Jumce Bzrdwood
'BA‘BA’JI DHOND SHET, (ORIGI‘IAL PLAINTIFF), APPELLANT, v, THE COL-
« LECTOR or SALT REVENUE, (oRIGINAL Derexpant), Resrommxr.

‘ Oivil Procedure ‘Code {dct XIV of 1882), See. 544—Appeal by .one of several
": ; plaintifs claiming under a joint vight—Decreg in such appeal binds other co-.
y plamtzﬁ, although not parties to the appeal——?’mctice—-l’rocedure T

< As and B, brought a suit against 0., and obtained a decree awardmg a part ot‘
'ahelr claun B. appealed, and the Appellate Court reversed the decree and re]ected
the plamtxff’s claim altogether ‘Subsequently A., who ha.d not Jomed m the appeal

o apphed for exegution of the original decree. :

% Held, that although A. had not been a party to the appeal he was bound by the
. ‘decisiotof the Appellate Court, and was not entitled to take out execution, -\ ..

“T'HIS was an appeal from the décision of E. T, Qa,ndy, Dlstmct
J'udde of Ratndgiri, in darkhast No. 4 of 1881.. ‘

"The plelntlﬁ's, Ba,bép and his father Dhondu sued the Colleetor
of Salt Revenue to recover possession of two salt-pans and for
: “mesne profits, On the 29th July, 1881, the District J udge passed.:
b decree awarding their claim in respect of one salt-pan only,"
‘Against this ‘decree Dhondu alone appealed to the High Court,
The Collector filed. eross-objections against the decree, under.
' section 561 of the Civil Procedure Code (Act XIV of 1882).:* The
-~’H1gh Court rejected the plamhﬁ's clalm m toto, and reversed the
declee of the Court below. : SR

Subsequently Bzibay, who had not ]omed in Dhondu S. appea.l
but who was aware of it, apphed for executlon of the ongmal
decree, contendmtr that, as he had not beena party to the appeal
~ he was. not bound by the decision’ of the Appellate Court "His
apphcatmn was rejected and he now appealed aga.msb the order
of re;ectlon. R v

“ Appeal, No, 104 of 1884,
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