ts

THE INDIAN LAW REPORTS

.88 - artlcle 8 shows that when a’ partyAto 8 sult withdraws® an’
‘H,“"’S‘*“"’, original document (as was done in.this ‘case), any copy - hef'f
“givia o leaves of -that document is chargeable .under. it only if -the

v 'Susmkya. ‘original withdrawn is itself liable to stamp’ duty under’ the -

General Sta.mp Act. As stated above, the ongmal entnes in

this case -are. not so liable.. Therefore- the. - copies Teft by theh

creditor are not chargea,ble with any court fee under the Courh »

» Fees Acb Schedu]e I a,rtlcle 8

 APPELLATE, olvxb:
C Before Mr. Justwe West and Mr. Justwe dewood o
o 1887 : P. RA'JERA'V 'CHANDRA'RA’O, (ORIGINAL PLAINTIFF AND Dioxtz-
o Marck 15, gouier), Aperiant, o NANARA'V KRISHNA : JAHA'GIRDARY
o (ORIGINAL DEFENDANT AND JUDGMENT-DEBIOR), RESPONDENT*

Ib:ecutmmy“ decree—-Dut_/ of o “Court to which @ decree is traanerred fo»r exes
o cutzon-—antenance—Arrears of maintenance due to o Hindu wzdow at her death .
- -—Lmbzhty of such arrears to satisfy a decree against her asaets :

BN Court, to which a decres has been sent for execution, cannot refuse executxon’
v ',on the ground that questions are raised between the partxes tha.t cannot properly
. be.dealt with in executlon. , S . o

.. "Whete sums- due fora wzdow 8 mamtenance have become a debt, such a debt-'
,should be regaxded as assets of the wxdow after her dea,th hable to ‘be taken i “’,
executxon of 2 decree against her. .

’ . A. “sned upon a bond executéd in his favour by R 3 Hmdu widow, aﬁnd‘
J ‘after her death obtained & decree against N., as her legal representative, direct-
ing! ¢ that the- judgment-creditor should 'be satisfied.out of -such :assets of the
* deceased widow. as: may, in:course -of execution be proved’ to have: come . into
- the possession of the defendant N.” _A. sought, in execution, to obtam satlsfactnon'
o out of arrears of an anmnty due by N. to the deceased on aocount of her.
mamtenance for ﬁibeen years béfore her death, -

o The Subordma.'ce Judge held that the nght to recover these'arrears ‘wad ona
personal to the widow 'R., ‘and though ‘it could be enforoed - by her{would not
-~ pass toher creditor. ‘He, therefore, dismissed the darkhdst. -
. ~“Hld; ‘reversing the order : of the Subordinate Judge, ‘that- the srrears of tha .
*7nunnity due by'N. to R., as-maintenance, 'were.properly -to be 'rega.rded'd‘s the )
. aasets -of :the wxdow. -and, as .such, were available in .execution: to satisty .
“ the decree, : N. owing money in. his individual® capacity ‘to R., would, in the - .
- mtereat of. credxtors and ]ustxce, be assumed $o° have paxd 1t to ‘himself as her B

‘Appeal, No. 101 of 1885
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legal representatxve N should therefore, be held accountable for ‘sums due

" 1887

by, him to R.,. subJect to such objectxons as he mlght be able to ground onlimit: A, p RAJERAV,

fa,tron or other legal excuse.

THIS was. an appeal‘ from the declsmn of Ra,v Bahadur G V.

“Cuuaorizdo - '

‘Na’ NA’ v

) Bhénap, First Class Subordmate J udge a,t Dhérwér, in - da,a khasi JJAIgIGS;lx&B. = .

\fNo 135 of 1884

:-The plamtaﬁ’ Réjerdv ﬁled a suxt in the sttrmt Court at Banga-

lore to recover the amount of a bond for Rs. 5,750 executed in lus

“favour by his sister R4dhdbii on the 20th November, 1879, -
Radh4b4i baving died, the defendant N4ndriv, who was her
‘deceased husband’s undivided brother, was-sued as her legal

‘representative. - The plaintiff. obtained a decree on the 24th
“September, 1883 directing the amount claimed to be recovered
- % out of such assets of the deceased Radhébdi as may in course of
execution. be proved to have come. mto the possesswn of the.
: defenda.nt Nénérsv.” Lok :

"' The decree was transferred for executmn to the Court of the
' Flrst Class Subordmate Judge of Dharwar

_In his application for executmn the plamtlﬁ' alleged that

_' the followmg property belongmg to the - deceased Radhabéa had
come into the hands of the defendant and Was hab]e to satlsfy
", the deeree T ; " "

(1) The amount of e1ght years’ arrears of mamtenance .

" able to R4dhabai by the defendant Ndndrév according :

.. to an agreement dated- 21st November, 1849, which . ‘b

. was nob. paid by the. la.tter, and therefore, was in

T depositwith him Gl L - Ra. 2800
“7. (2)“The amount of seven’ years arroars of mamtenance
. " (from 1873 to 1880) at Rs. 332 per annum due to

j.’f»the deceased Rédbabii by’ ‘the. defenda.nt under an

-

| ———

" ab Bs. 350 per annum (from 1865-66 to 1872-73) pay:~ -

' a,greement dated 17th Apnl 1873 .. .'".'.“'YRS, 2,394
. The amount of mesne profits of certain lands be- = " -
‘llongmg to -the deceased RAdhAbA::which. had como . . .
into the defendant’s possessmn after her death. ...Rs. . 800

Total Rs 5,924 .



]

i

A188'7" i

T AP.RAIERAV

" CHAKN nn&x.&o

' NA’NA RAV
KRIsHNA®

. J:miqmn&m

+The defendant demed that therc wag’ any'thmu due'by him'i in;
respecb of the ‘arrears ‘of maintenance payable by h1m to the‘f;"
‘deceased Radhébsi ; and contended that, even if there. were any".. '
arrears, unpald by hlm, ‘they were time-barred.; that 1f any
portion of the arrears were not time-barred, Radhébé1 no doubt_f.»

- could have recovered them by suit during her life-time’; but tha.t ~
- after Her death, her right tq recover them could not be enforced .

by the plaintiff, who was merely her creditor. " As- to the la,nds:;

. in . dispute,. the - aefendant cortended that. they Were not  the-
. property of the deceased Radhdbdi, but were as91gned to. her for

' became hisown absolute property.

maintenance during her life-time, and tha,t after her death they.jt

" The Subordinate JudO'e reJected the' pla,mhﬁ"s dm'khast for;;.

~the following Teasons :— . : -
T appears to me; on-a consxderatlon of the czrcumstances‘

i} of this” case, that the defendant’s contentlons are; sound and>
' tenable. " : '

N

“# In the first place, supposmg that thele were some arréars of
mamtenance left unpaid by the defendant, he stood in-the posi-

*“tion of a debtor to that extent to the deceased Rédhébél ‘and if the
' pet1t1oner who holds a decree against her, could execute his decree; ‘
* digainst the amount due to her in this way, he should have at-
. tached it as a debt due by the defendant to her,ethat is, he should';

- have. apphed for the attachment of her right as credltor to re- "

* geive the amount in questlon from the defendant.

» - «The defendant’s liability to pay- the debt in quesinon could"."'
" not be’ ‘regarded as the” property of the ‘deceased in “the hands"}:
* of the defendant to the extent of which he could be held per- .
~“soally liable to satisfy the decree, as has been now prayed for -
. by the petitioner ; because the extent .to Whlch the defendant
U was really indebted to'her i m ‘that. respect ‘can be. mqmred into

< .and ascertained in a regular suit by the purchaser of her rlght
and not in thepe executmn proceedlngs Lo ;

"“‘iv*,the deceased R4du4bal's right to recover the amount ‘in questlon )
‘ from the defendant by his. presenb petltxon, 1t would not be

b « As the pet1t1oner has not prayed for the attachm nt an sale of -

necessary to dlSCllSS th1s pomt further but 1t may b" remarkedv
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A jhere that even 1f the pe{utmn had contamed such a pra,yer, lt
-‘jappears to me that it could: not ha,ve been -granted.. ~ Because
~ the right of Réadh4bdi to recover the auears of her mamtenance

‘:‘;Wa,s her pereona,l right which she alone could have enforced" .

~only’ durmo* Ther life-time, and such & right-could: only - ‘be- trans.
~mitted by her to her heirs, inasmuch as her ¥ight to be maim

‘ta_uned existed during ber life-time, and died at her death. . It.
~has been held by the Bombay and Calcutta High Courts on this-

g
e

.A.P.RAsrnky
-CrANDRARAD

" NA'NA'RAY
KRisaHNA ~-
JABAGIRDAR,

‘point that a right of maintenance is not assignable—Ramdbds
“v." Ganesh Dhonddev Joshi ®, Syud Tuffazal Hossein Khdn v -
" Raghundth - Prasdd 9, Bhyr ub Chunder Ghose v. Nubo O'hunder

Gooho o, Whlch are referred to in the same.

L - For the reasons stated a,bove, 1t appears to me that the, peh-
‘tloner cannot seek to attach and sell the right of maintenance -
of his_judgment-debtor, the deceased Radhébéi, even during her
life-time, much less after her death, as he would have todo in

“the’ present case in execution of his decree against her. In the
~present case, it may be further remarked here, the defendant
“Nénardv himself is the heir of the deceased Ra.dhabal in respect of

“all'her property,—a circumstance which goes to create another .

vd1ﬁiculty in the way of the" petltloner to execute hlS decree in
.'[the manner prayed for by him, ” o

6T am of opinion, therefore, that the ﬁrst three 1tems of money,.y_

 stated in the petition and summarized above under the head
“A (a), ‘were never the property of the decsased R4dhabdi during . ::
-:her hfe-tlme, and that, therefore, they were not her assets in the

‘“hands of the defendant N4 narév after her death.

= Manekshab Je e/’mngwshah for the appella,nt
- G. R Kzrloskar for the respondent

B Auamst this decision the’ plamtlﬁ" appealed to the ngh Court.'iff

WEST, J. =TIt has_been objeeted fo. the appeal in- thls case

5 that the questmns between the partles are_-such as. cannot pro- "

~7perly be dealt with in executlon But the decree of the Court

‘at- Bangalore dxrects expressly that “ the Judcrment-credltor _

\,/'

) Prmted Judgments for 1876, p 188, (3) 7 Beng L R 187
e 6 Cale WeBs Cw Rul 111. o
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is to be satlsﬁed out of such assets of the deceased ‘Radhabél
as'may in course of execution be proved to have: come into-the.
~possession - Qf the defendant- Nénarév.” " This may ‘have ‘been
a good order, because thé - assets could not be ascertamed excep{-,
‘by ‘an inquiry to be made after the decreés’ on the main’ issues
'had settled Nén4riv’s liability, and theé principle ‘on which- ‘his.
-responsibility in details was to be admitted or denied; ; It may

“have "been an order open to objection, as.not disposingof all
~that a decree should dispose of, so as to leave nothing.but an

nor have we authont.y to fOI‘bld it. '.;;, .,'

‘executive function to be performed in order.to give effect to it.

‘But' if it was a wrong or a defective decree, the: respondent
ought to have got it reversed or amended by the Court superior
to that of . Bangalore It is not for a Court, to which a decree
capa,ble of just execution is sent by another to. enter on.a
 criticism of it and to refuse execution if it is of opinion that too
:1uch ‘has been ‘left for the executing Court to do:: The Subor- &
dinate Judge at Dhérwar had not authonty to refus ' executlon, |

- The. judgment-creditor- of Néndrdv Who was suedva_ Radhé—f‘gl
baus representatlve, sought - in - execution to ‘obtain satisfaction R
out of arrears of an annuity due by Nénsrév to the deceased for

. sexeral years before her death. The. Subordmate Judge has

 beld that. the . right to_recover these arrears was one essentlally -
. .personal, and though -it could be enforced by her, could not pass -
- to-her.creditor. The right to maintenance: no_ doubt is.motb -
asswnable, but where- sums due for mamtenance have become
~& debb under an agreement capable of precise determination, -
there is ‘no reason why such a debt should not be .regarded as

‘assets of the widow. . Were not such arrears so: recogmsed a -
- widow might starve, beca.use no. one could safely furmsh her .

thh subsistence. o C CL -

"It Has been: contendsd that the ‘Sums . due by fNanaraV' to
Radhabax (supposing there are any) not being money or properoy '
recexved by him for her estate are not available in execution. “This _
- would ‘put - a--very -narrow constructlon on*the 'Code: of Civil ~
- “Procedure.. Nénrdv owing money: in: h1s md1v1dual capamty
to Ra.dhébal would in. the mterest of credltors and of Justxce, ;

[
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i i'\be assumed to ha,ve paid-it - to hlmself as- her representatlve | 1ssn
.-.Suchis the recognised law with regard to an executor, and the A.P.Rimriv
. CHAI\DRARAO
‘ ,prlnc;ple has obviously a wider apphcatlor_l Néngrdv must, - _
- therefore, be held accountable for sums due by him to Rédhabdi, - Nﬁlg‘;é;‘f
- subject to . such objections as he may. be able to O'round o 11m1t-  Jaudairpa's.

- ation or other legal excuse.

As to the lands sought to be made answemble the claun as.
bo six, together with the other property mentioned in exhibit 78,
©has been abandoned. These are Nos. 128,124, 125, 1, 171,172
" "of the village of Aloor. As'to the others, the Sdbor&ihate'Judge
- “has 'proceeded on a presumption that because RAdh4bsi was :
- &  widow, and the lands were fields in a surveyed village, held"
- _in indm by her husband’s family, they must be regarded -as -
| primd, facie not her’s, but- the family’s property. This is to
. subvert the usual presumption arising from possession. ‘There
”’ig distinet evidence (exhibit 78) of what was assigned to R4dh4- -
"béi for her maintenance. Her subsequent acquisitions would be -

o pmmd, facie her own ploperty, and there is some evidence - that

. she.exercised ownership over the four fields in question. Being

" .capable of acquiring them they were presumably her’s, and. liable

for "her debts.  If there were facts which rebutted thls pre- .
:_.,"-}sumptmn, they oucrht to have been brought forward o

i “We reverse the decree of-the Subordma,te Judge, and remand
. the case for a-mew trial and adjudication -with -reference to- the K
R foregomg rema,rks Costs to follow the ﬁnal order; - -

Order rew”rse o
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