;18T having failed—see Bildji v. Diji 01t became at once recov’
-~~:4;K§IAA\;'A§)IZ:;A»{ erable by the plamtxﬁ' the action -for ‘which, Thowever, would be
'1 », barred in three. years, as the retnstered mortgage contams no
Jﬁ:&l\n " vundertakmrr by the mortgagor to pay the loan.
I D Pnnted Judgments for 1884, P 59

APPELLATE CIVIL

i Before .Mr. Jusme West and Mr Justzce dewoool
LALLU TRLIKAM Arrmcmr, o) BHA’VLA MITE:LA‘ X
: .- ANOTHER, OrPONENTs.*‘ _

RIS 1-': A
= Febmafy2|4._: :

~

Ezecutzon of o decree—Decree transfem ed to the C'ollectorfor ewecutzon -Ccllector’s
. duties omd _powers in; execution—Civil Court’s jur;sdzctwn to ‘revise ‘Collector's
proceedmgs in eacecutzon—le Procedure Code (Act XIVof 1882), Secs. 320-325. ;

& detree: was transferred to the. Colléctor for executxon 3“;The  Mémlatdar,.
under the. orders of the. Collector, puti up for sale certain 1mmoyeable property
belongmg to the judgment-debtors. The sale was’ conﬁrmed by the Mém]atdé.r .
w1th ‘the sanction of the. Collector. 5" |

. Some tnne afterw'v.rds the auctlon-purchaser apphed tothe Collec or Jcezt'p
ﬁcate of sale, but the Collector refused the cert1ﬁca.te,a.nd set aside the sa.le, on'the -
" ground that:the purchaser was a relative of the. decree-holder, ‘and;had rea,lly g
purchased the property on his behalf without the permxssmn of the ourt :

Agamst this proceedmg of the Collector- the purchaser made a.nAapphcatmn, g

& ﬁrsbto the Subordinate Judge who had transferred the decree to the Collector for .
executmn, and then to the District Court. . But both Court 'ﬂe lmed o entertain
lus application, on the ground of want of ]unsdlctxon. PR

Held on an application to the- ngh Court that the Su'bordma.te Judge had
;nnsdxctmn to deal with the apphcatxon, and to rev1se the .Collector’s _proeeed..
mgsmexecutxon. R : -

. Held, also,that the Collecbor ha.vmg through his subordmate' putup for sale the-
Judgment -debtor’s property, and, confirmed the salé; had in that way: completely
executed the decree 80 far as he could, and was so far fzmctus officio.. ‘His duty
1;was to make & return to the Court of what he had done 3 coilﬁrmatlon of
he sale he could not seb it aslde.. L : )

Per WEST, J --The Collecto;, hke the Né.zn‘ m Indla., is a- lgmlstenal oﬁicer
when he executea a decree. He, like the. Nézir, must carry out the - decree of a
lmnl Court in genera.l sub]echon‘ to the judicial dneetmn of ‘the .Court on 'whose-
a.uthonty the coercive power exercised by him' rests :md whlch alone can -deal
Judxclally with the queetxons that arisé in executxon His proceedmgs and Orde).s

Apphca,txon un der Extraordmary J unsdzctxon, N o 192 of‘1886.
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are snb)ect accordmgly to revision and” correction on the a.pphca.tron of a pa.rty
sggrieved, whenever he misconceives the decree or.actsillegally in giving effect

g

e

1887,.

-LaLwv. . .

to it. He is limited strictly to the precise line of activity laid down for’hun' CTRIKAM: ‘
iir the Code aud the orders under it ;-and -in cases of error or doubt it is.the B 1’ L
Court that must determine whether he, ag its mxmsterml oﬁicer, hag or has no§." -M?T;:é__’ :

transgressed lus powers. S

~Per Birpw oon J. --A sale ma.cle by a Collector under Chapter XIX of the-
Cm.l Procedure Code is sub;ect to confirmation by the Civil Court under section
312. As soon as ‘the Collector - has exercised or performed the powers’ or duties” -
conferred or imposed upon him by sections' 321 {0 325 of the Code, -he is functus® :
officio. If he has sold the property or re-sold it under the power given by clause. -
() of section 325, he bas. completed the” execution - of the decree so far as he. cam:
legally complete it, and it is then his duty to re. transmit the decree to the Court, -
" under rules prescribed in thit behalf by Government under the second paragraph’
of sectmn 320. Where the property has been sold-or re-sold, the sale or: re-sale’ -
cannot be set aside by the Collector. Any application for setting it aside must be
“made to the Civil Conrt inder section 311, ‘and dealt with by it under sectxon 312;:
and if no apphca.twn is made to the Court, the sale must be conﬁrmed by it under :

that sectron. } e

7 .

: Tms wWas an” a.pphcatlon to the ngh Court under sechon 622
’_'vof the Civil Procedure Code (Act XIV of 1882) .

: One Vlshnuram Ambé_]l obtamed a decree for money agamst}-'}j
- Bhuli4 Mithig and Harié Kidi4 i in the Oourt of the Second Class - *
Subordinate Judge- ab Bulsé,r.. This decree was. transferred for .
executmn to the Collector, who dlrected the Mémlatdé.r of Bulsér,-:
to execute the decroe. - The Mdmlatdé.r put: up certam immove- .
able property belongmg to the. Judgment-debl;ors to auctmn, and:}.fj
the applicant, Lallu Trrkam, purchased it for Rs. 380, -The sale
was . conﬁrmed under ‘the. orders of ‘the Collector ‘on"the Tth

August 1886

- Thereupon the auct1on~purchaser apphed for acertificate of sale -
~ first to- the. Mémlatdé.r, and then to the- Collector but the certl-
fieate was refused, and the sale was set as1de on.the 23ed Septem- i
ber, 1886; by order of the Collector,: on the ground that the pur- .

el

chaser was related to the decree-holder and h&d really purchased s
irthe property on. hls behalf 3

Agamst ‘this order of the Collector settmg asxde ‘the sale,' the
purchaser appealed to the’ Subordmate Judge st Bulsér, who, how- "
ever, refused to mterfere for want of Jurlsdmtlon. "The purchaser L :
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then apphed to the Drstrxcﬁ J udge but he, too, declmed. to mter-
. Taww fere" ERRPEEE .
TR.IKAM ‘
¢« The purchaser then apphed to the ngh Oourb under its extra-r
BuAv:.A v : :
. Menade. ordmary jurisdiction. i

- Motildl M. Mzmshz for the apphcant in" support of the rule.

,He contended, on the authority of Mahddaji V.. Rarandikar v.
Hari D. _Ohikne, - that the Collector in executmg a decree was
N actmg as a ministerial officer of the Court, and, as, such, his’
. orders in execution were- _subject to the revrsronal and ‘control-.
~ling- a.uthonty of the Court which transferred the decree for-
" execution, The Subordinate Judge had, therefore, ]umsdrctron
+ to seb asrde the Collector’s order if it was illegal or ulira vires,
. ‘In the.present. case it was clearly ultra vires..
i mg the sale, he could not set it aside. -

There Wae no appea.rance for the opponents

{' ‘.' \ WEST,-J :~In the ‘present case a decree form ney wa
* execution to the Collector of Suorat.. The- Collector- du-eeted the
’Mzimlatdé,r of Bulsdr to’ execute the decree,  -The Mémlatdsr sold”
mlmoveable property of the Judgment -debtor and apphed to the
A'."Collector for confirmation of the sale.” The Collector aubhomzed
" the Mamlatdsr to confirm the sale, and after certain in umes the
; 'Mamlatdar did confirm it on the Tth August 1886 ’

On the 27th August 1886 ‘the purchaser at the sale, who is the
f_:present applicant, asked the - M4mlatdr for a certrﬁcate of sale,”
* but the stamped paper which he presented for engrossment of the "
- certificate was returned to him. On the 1st September, 1886 he
. ‘applied to the Collector, who, ‘however, refused the cerbzﬁcate,
*. and set aside the:sale on the 28rd September,1886 on. the ground
- that the applicant being a relatron of the Judgment-credrtor had.
+ really purchased on. hrsbehalf fos ;

(

he ° apphcant then Wenb to the Subordmate v_ udge’s
nd to the Dzstrrct Court with apphcatlons that the Collector’s.
- order: annulhng or aﬁ'ectmg to -annul the sale mrght be set aside;:
‘:i;ff;’l‘hese applications were rejected, on the ground ‘of defect of juris-_

"'A.fter e conﬁrm-

rif. for

- diction. - The applicant now seeks to have these orders of ‘rejec-.

ML L. R 7 Bom 332
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void as- ultm vires,

_(2)1 L R GCaIc 103

(OX See per Lord Denman, C J R
1Ad, &ElL at14: see meus Ad. Ins
Lib. IV, Tit. XVII, :

B364—6 T -
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tion set asxde, or the Collcctor 8 order settmg aside the sale declared . degn

'LiuLp | i.

' © . TRIRAM
The execution of a decree 33 pnma.mly a mmlstenal act—‘- '
Andrf’ws vi-Marrisv, and, ‘as such, subject to the’control of the
- Court from which the order for execution emana,bes, as every .
Court may guard against abuse of its Gwn process—Ramessum :
Dassee v. Durgddiss Chatterjee @. ' In the case of Mahdddji V.
Karandzkar,vr Hari' D. Ohikne® it was held that the Collector is
aministerjal. officer: when he. is executing a decree, and the rules -
made by the Government under section 820 of the Code -of
Civil Procedure for the Presidency. of Bombay do not confer -
on the Collector, in clear] terms, any judicial power as fo the .
various * questions that may arise in execution. It may be .
doubted whether they.could confer such power, seeing that the.
execution proceeds always under the chapter of the Code relating -
to execution (see section 825), and in such cases as those under -
section 322 B, he has, after makmg an mqmry, t6 ‘refer the
questions that may have arisen for decision. to the Court- selsed -
of the cause or to the. Dlstnct ‘Court. It is the Civil Court, "
and not the Collector thab i is to dlspose of the sometimes dlﬁicult
and comphcated lega,l questmns that arise in exectition:: Provis-
ion’ is made for an' appeal “against these dec1s10ns but not for
appeals agamst the Collectors orders, Wh:ch however if tobe ..
- regarded as of a judicial character, would need the safeguard of
appeal more than those of the: Civil Courts “The' degree of lati- -
tude allowed to the Collector in giving alternatwe effect to the
decree by: execution, does not make his proceedmgs any the less
. ministerial or administrative :- if each of ‘the several modes. by
“which he may obtain payment or satisfaction is'ministerial, it is’
none the Iéss so by being ‘alternative to another operation of the
sarhe -character. The Nézn- in Tndis usually carries out the”
 decrees of the Civil Courts.~ His functions have never been'rel
~ garded as of ajudicial character, and the essential nature of the
| iftnetion i is not changed by its being assigned to an ofﬁcer of

‘Baivia -
Mrrmid,
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7188t hrgher rank such as the Collector He, hke the Nézrr, must
_Lawwe - carry oub the decree of a Crvrl Court, whether he has-or has not
. _TBf - discretional powers in doing 80, in general subjectron to the ju-
i By /, cial direction of the Courts on whose authority the coercive
- ",'power exercised by him rests, and which alone, it seems, can-deal

~ judicially with the questions that arise in execution.. Thisis the

“view taken in Mahdddji V. Karandikar v. Hari D. Chikne®,

“and ibhas been followed in other cases, of which I may instance

“Appeal from Order No. 32 of 1886, decided on the 6th September,

‘1886, At “Allahabad<—Madho Prdsad v. Hanse " Kuar ®—s
_dlﬁ'erent v1eW seems’ to- have been taken,but it is not so obvrously
correct that we ought to ‘abandon our own for it. If the Legls-

o ‘lature intended the Courts to’lose all control over their decrees

f.rom the moment that they. transferred executron to the Collect-

“or, it seems 1mposs1ble ‘but that] provision should have been made

for correctmg the Collector s mevrtable Judrcral erTors.

In the present case the Collector executed the decree of the
f Crv1l Court by selling the property of the Judgment-debtora The
- sale was made through the Collector’s subordmate,the Mémlatdar
,and through the same ofﬁcer ‘he’ eonﬁrmed it. ‘Having in that
sway’ completely executed the decre¢ so- far ‘as He™ could the
’,Collector was_so far functus. officio. - His duty was to make a
return to the Civil Court of what he had done: Evenasa Judge
“he. could not, after ha,vmg conﬁrmed the sale, set it asrde, except
_for specra.l reasons; and after due notrce and. inquiry.” If his
order therefore, Was a Judrcml ong it Would a_pparently be the
duty of this Court, in the exercise of its power of supermtendence,
" to set the order as1de under the’ prov1s1ons of section 622 of the
E Code of Civil Procedure “But the -preferable view, and that
“which best accords W1th pr1nc1ple, seems to be-that the Collector,
mmrsterlal oﬁicer carrymg out the command of a Court acts
: _Iweys subJect to ‘the orders. of ‘the Court, except in so far as
a,uthorrty or d1sc1 etlon is expressly conferred’ on h1m HIS proceed.-
:ﬁ.-."»mgs and orders are: subJect accordmgly, to rev1sron and correcs,
<. tion’on the apphca.twn of a party aggneved ‘Wwhenever he mlscon-
& cerves the decree or. acts 111edall in- grvmg eﬁ’ect to 1t He is

u)r L. R.,7Bom.,332,. . <2)r L. R,,sAm 314
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limited strictly t the precise line of actlwty Taid down for him 1887
in the Code and the orders under it; and in cases of error 0¥  Latww -
doubt it is the Court that must determine whether he, as its - ~TR:,?“‘ _
ministerial officer, has or- has not transgressed his powers. The  Buivia -
Court will: not and cannot interfere gratuitously, but it must -

dispose of questions arising in the execution of the decree; - The
order of the Subordinate Judge declining jurisdiction and the
‘sxmxlar order of the District Judge must be reversed, and the
Subordinate Judge must dxspose of the apphcatlon made to h1m
by the present apphcant :

" Birpwoop, J.:—I entxre]y concur in the judgment. pronounced
by Mr. Justice West; ‘and wish only to remark, as regards the-
recent case referred to in it, (Appeal from Order No. 82 of 1886,-
fecided by Sir Charles Sargent and myself on the 6th Septem-
ber last, which has not been reported, and in which no written
Judgment was recorded), that the Court, followmg Malcwddjz
V. Karandikar v. Hari D. Ohikne ®, held that, in conducting
. & sale under rules preseribed by Government under section 820 -
of ‘the Code of Civil Procedure, a Collector acted ministerially :
as an officer of the Court: It also held ‘that such_a sale was -
* conducted under Chapter XIX of -the"Codé. . Indeed, in sec-
 tion 325 the Colleetor is descnbed ‘as, selhng property “under .
this chapter That being so, we ‘held that an’ application could
‘be made to a (‘1v11 Court by which a decree had been’ bransferred
--fo the. Collector under section 320 for settmg aside, under
section: 811, a sale made by the Collect(n under rules prescrlbed
. for’ his- guldance under . section 320 ;" for no. such rules’ could’ ’
" deprivé-any person - entitled to make an apphcatmn under_section::
811 of any right glven by that section.  In, the case referred
to, the High Court was asked to set aside an order of the Cwﬂ
Court, refusmg, on the ground ‘of " want of ]ur' "dlct',mn, o set
aside a sale by a Msmlatdér.. The- appeal to 'th1s Court was
(re,)ected and the order of- tfle Tower Court Was conﬁrmed on -
~the ground that no material 1rregular1ty in pubhshlng or .con-
ducting the sale was - .proved, by reason -of which. substantial
1n3ury had been sustamed by the. a.ppe]la.nt But we had no <
NE @ L. L. K., 7 Bomi, 332." o A
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doubt on the questmn of the 01v11 Court’s Junsdlctmn to deal
- LawLy

w1th an application properly made, . in such a case,. under sec-

. tmn 311. If that view be correct, it would seem 10 follow, in.

the absencé of any express provision to the contrat’y;- that a sale

~made by-a Collector under Chapter XIX is subJect to. conﬁrma-
tion by the Civil Court ‘under section 812. As soon as the
_Collector has exercised or performed the powers or duties:con-
-ferred or imposed upon him by sections 821 to 325 .of the Code,
“he'is Junctus officio. * If he has sold the property‘ ‘or resold’ it
-under the power given by - clause (c).of section. 325, ‘he has
- completed the execution of the decree so far as he can legally
, complete it, and it is then his duty to retransmit the _decree. to
the Court, under rules prescnbed in ‘that behalf by Gwemment
. under the second paragraph of sectmn 320. " Where: the “pro-

perty has been s0ld, or resold, ‘the sale or resale cannot be set

aside by the Collector Any apphcatmn for settmg b a.s1de '
“must be’ made to the: ClVll Court under: section’ 311
with. by it under section 812;. and, if no apphcatlon
the Court the sale must be- conﬁrmed by it under: that : sect1on f._f
: The Courts below, therefore, Wrongly held in’ the. present case‘_
) that they had no Jurlsdlctlon to deal with the apphcatlon made
= to them. " The Subordinate J udge could have called for h1s own ..
. record, wh1eh had' been  transmitted to the Collector ‘a8t Was‘,’:‘
* ruled.in Mahddiji V. Karandikar-v.: Hart D, C’hzlme ‘1”‘;‘,
“he could have called on the- Collector to report whether the pro-

"berty had "béen sold ; and ' if the property had been sold the -
- Court would thenceforward alone have had Jurxsdlctlon to make’

f, any order in’ the. execution proceedmgs Having . Junsdlctlon
to receive a proper application from the- purcha.ser, 1t could
’ examine’ any apphcatlon made to it, and return it, if’ necessary} \
r-_for amendment if the prayer contained in it reqmred to be'«
"8 a,mended and it could finally make a proper order thereon It
f;y'was not competent tothe Courts below to refuse’ to deal’ w:thv'
j;the a.pphcatxon at all ' :

d dealt -
made to1

Orders reversed and case'remanded

L. L. R, 7 Bom,, 32
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