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WEsmorr, C.J. —-The J omt Judge has om:tted to ﬁnd whether or not there
was any participation of the plaintiff in the rents and produce ‘of the property
{for his share in which he now. sues) at any time" within twelve years before the

. commencement of this' suit, which was instituted on the 26th July, 1875, Al

though the plaintiff may have mainly resided away from the locality of. the pro-

- perty, yet he. may, eithier by occasional: residence: with : his. brother . Shivram

at the expense of the latter, or by leavmg his wife or.family with. Shivrém - at the

- expense of the latter, or by payments, have received abenefit out of the undivided

estate,” This point must be inquired into by the J oint J udge ; and in order that
he may make that inquiry, the Court reverses his decree, and remands the cause

- for retrial by him.’ The costs of this second appeal must abide the result of the

cause, The obJectlon now made -by the defendant’s pleader, vivd voce, as to want

" - of parties, comes to late to be permitted.. The Joint. Judge may admit such

evidence ‘on either- side on the question of participation in the rents and profis

- a8 may seem to Inm to be expedlent for the proper determination ‘of the cause. .

APPELLATE CIVIL

. S .‘ Before Mr. Justzce West cmd Mr. Justzce dewoof

ABDULBHA T, (oRIGINAL DEFENDANT), APPELLANT, 7 KA”‘HI DECEASED,
frUBY ms HEI;B., DHONDI (ORIGINAL PLAINTIFF), RESPONDENT.*

: Morigage, what i§ a-—Requcs:tes of @ mor tgage—Oonh act——()'onsmwtzm

In 1862, A., m consideration of a debt of Rs, 150 paseed to B. a Wntmg ca,lled.=
karz rokhé: (or debt-note),- It provided (inter alia)-that B, should hold- a,nd ;
‘enjoy a certain pxece “of land belonging to A. for twenty years,. that at the end . of

'tha,t penod the land should be restored: to A; free from all cla.:ms for. payment of |
.the principal or interest of the debt of Rs. 150 ‘that if B. planted vines, he should
‘beat liberty to retain-the land 80 planted a.fter the Iapse of the ,twenty years as
& Senant at Rs. 50 per a'nnum. N . :

Accordmg to the terms of thxs agreement, B contmued in posseesxon of the Ia,nd<
hll 1882, when A., treatmg the tmneactxon asa mortgage, brought thle emt iot» -
redemphon. R - s : : s

. Held, on the constructmn of the Larz ralhd that the eontra.ct between the_» '
partles was not a mortgege, and that the defenda.nt had a nght to retam occupa.- .
tion at least of the vineyard, subject only to a fent of Rs. 50 a year.” There was
no stlpulatlon for mterest, nor was there any agreement or- the payment of,'_ i
Rs 150 in any case, | RO L

It is not. the- name glven to a contract, but its"oonteflts or theorelations _con- -
stltuted by :t, that determine. xts nature. IS o

- William v Owen(l) end Lalhmzchcmd W’alchandsﬁet »
followed. ' : G :

O'Imtur Dewchandsﬁem) ‘

: : ‘E » Second Appeal No. 67.0f 1885
(1 My. & Cr., 303,,308.' ; @ Prmted Judgments for~1884, P 162.»
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' 'Pars_ ‘was a second ‘appeal” from the declslon of G.- Jacob R
Acting Asmtant Judge of Poona, in- Appeal No. 121 of 1888. ABWLBW

The plamtlﬁ‘ and his deceased brother borrowed from the K““m' B
defendant a sum of ‘Rs. 150, in consideration of whlch they
executed in his favour a bond dated 2nd’ April, 1862. Under ;
this bond the land in dispute was put into the possession . of the
defendant, and it was agreed that he was to enjoy it for twenty :
years, at the end of which. period it ‘was to be restored to the .
‘plaintiff, free from all claims on account of the principal or in-
terest of the sum borrowed.. It wasalso a,orreed that if the defend» :
ant planted vines or grew other trees on the land, and found'ip .
impracticable to remove the sameat the end of the twenty years, -

he was to be at l1berty to retam the land asa tenant a,b a yearly',.
rent of R, 50 I : L RS

The followmg is a translatlon of the materxal portlons of the ¢
bond in question:— RPCE B

- ““Weahave, for the purpose of paying to T{tré.chand Hatlmal Mérwé.dx, recelved B
from you, as debt, the principal sum of Rs. 150. ‘These rupees are a loan; bearing
no interest, As consideration for thisis, given to you' the: followmg :—There is
_our mirdsland, ¥ * ok ¥ ok ok %o -Out of this one whole strip of ga.rden '
and’ dry-crop land’ measuring acres 9-26, and “paying Government assessment
Rs. 8, situated in the middle and lying to the north of, and’ ad]acent to, the stnp of
larid of guava trees which belongs to thesaid Bhdu (i.e., kinsmen) is given to ‘yous
LI R | This land, including both-the dry-erop and garden land, together-
‘with the right of using the ‘water of one-half of the ‘well, you are to cultivate and "
‘enjoy for twenty years. Thereafter we shall have not to-pay you the: amont which '
will be tost to you ; and ‘you 'will- have recouped yourself ‘by ‘your having ultis
vated the land, - Nothing shall remain due byus to you after the expiration of- the
said pemod. “Youmay grow any crop therein and ‘enjoy the same during the ‘period
fixed, Should you plant vines, and grow such other crops’of note therein ;-and
shonld it be impracticable to remove the same from the ‘land after. the lapse of :
the ‘twenty years, you are then to pay s annual!y, while 'you have 3 rxght
. over such crops, Rs. 50 in- respect of ourpropnetary right, and you are td
enjoy the profits of the crops of the land given'$o "you, -When we receive ‘Rs, 50
“in respect of our proprietary right after the expiration of the -period fixed, wa "
will ‘pay the amount of the Government assessment.- As regards the duesof
the hakddrs, %ec., the payment ‘of the.same will rest with you w0 long as the
r land will remain with you.. Should ‘we' after the expiration of the period not -
receive from you the fifty: rupees, ‘you are to give up the land together with
the erops- and trees and- the water therein, deliver: the same “into our posseg.
sion, and then you are to walk away “ Thereafter you will have no claim {what:"
ever over the same. The survey numbex‘ gwen to you -stands af present in the
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-name of Térﬁohand. Mdrwédx 3 we will. get the same. transferred to your name.

Almuum &y ~ The same will remain in your name up to the termlnatlon of the period, and ‘then

; KAsnn‘

we are to Yedeive from you Rs,’50 in’ respect of our propristary right; and . -yoti
ape to get; tho said number - of the land:transferred to our  name, and you. are to

- grow.orops therein, and epjoy:the.same. 4As to whatever crops you will. grow

thereon, out of the same you are to give to us a portion of. the pluckings thereot

: acoord_mg 1o the nsual practice "aniong the people. Shou_ld -you'in “the dry-orop
- Jand, which.is'given to you for cultivition, take the water by the side of the road

to Koregdo and with the same grow crops therein, as to.whatever expenses-may
have to be mcurred for raising the water by means of ..a .water-course .or chanuel
we. will pay the same -Should you ‘plant mango-trees, &c., _you are to enjoy
the. same so Jong as you hold{ the land, and thereaftér we are to enjoy
the same. You are to paythe: Government assessment for : the: time the land

-will. remain ~with: you. “Whether you grow:crops.or.not, should you:take:or
“huy . manure in the village,. and. should - the. same be - requlred to- bebrought o
.the Ie.ud ~we will bring the same. .As to whatever sticks or stakes you will

‘ont, wé will rémove the same {o the Jand from the place where you cut the

- pame. As to the labour to be bestowed on the land together with_ the- supply
of «water, the same will. rest-with.you so long as the land will. remain - with_ yon,

Should you meet with any disturbance from onr creditorfduﬁng,the - period.of

“ the twenty. years we will answerfor the same,.and will not allow you 0. sustain
. any loss thereby.”. Asto whatever damage ‘may be. thereby. doneé to .the ‘crops,

we will .make . good. the same o you, as will be. determined by the _opinion.

- of independent persons, After. the expxrahon of the twenty years .you: should.
: go on,paying.Rs,.50.every .year in. respect. of our, propnetary. right up to :the
.. time.the land may. remain with you. .Inthe year in .which the Rs..50: payable’

to.us a.nnuallyﬁxn respect of our. proprietary right will not be: recelved ‘by-us, :you
.are:then ta:leave:off.the.crops and.go out: of -the meadow.’ .+As to the vines

. which. you.may .plant - <during. the :time :the land} will continue’to be .held hy

you,:you.are.to. give us, every year, fificen sers of grapes therefrom. as.the. por-

. tion.due.to us.ont of -the, pluckings in respect of our proprietary ;nght _: Should
_/you-plant. mango and guava trees, . we will take . five hundred fraits every .year.
*  Should the cistern for receiving water.of the well and the well itself have to be re-
. paired,the expenses for the same will be borne by us. The water of the well shonld be
".-aken by us half and-half by. turns, .-ghonld we have to plant garden treesin the
-~ portion of the land of the above. survey number which has remained . with us, we. -
" will ake .Water into: our spiece.of land during the time that may remain fo’
* ‘make- up-the time of ;your. .turn . after. you shall have done takmg the same for
v}:your gardening , purposes, . "We will not take. water. .to -the, detrxment of .your
-crops, ;. The. number whlch is.now transferred..to your neme.is to sta.nd in the
"“name.of. one, of .you . for twentyyears.. And :after. the expiratmpaof thetwentyv o
R “years: you.are: to: ‘have the said:number.. transferred to .our, ‘name,.and thereafter
T We. awill 'execute. a.separate agreement. to you. for .the- management of the crops.
- It.has, been. agveed, that after the. lapse of the period, no: amount is. to remain. pay-
* able by us,-and that:you are.to be conszdered to-have. recewed your amount Thls' -
) "bond.gs duly gl.ven m.wntmg ” . B S G S

L . Cote Sy

™~
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* Treating the transectlon as & mortgaore, ‘the: plalntlif brought 1337
the present suit in 1882 to redeem the. land in dlspute

* The defendant - pleaded ‘that " ‘he -had planted vines and- frult'; Kis
trees of various kmds, and- that so Tong as'the trees rémained, he

was entitled to retain possessmn of the land on payment of Rs 50 ‘

per annum to the plamtlif - ;

“-The Subordmate J udge held on the a,uthorlty of Gopal ;S’ztammv :
~ Gune v Desdi®, that the document embodymg the agreement "
Between the parties was a lease, and not a mortgage and that the
defendant was entitled to hold the portion of the land, on’ wh1ch
the ‘trees stood, at a yearly rent of Rs. 50 so long as the trees%;
remained:  He therefore, passed a decree awardmg to the plamtlﬁ' B

'y

~ possession 4 of only a portlon of the land in dispute. ;‘;‘i' N

_The Actmg Assistant J udge amended thls decree, in appeal by .
‘awardmg to the plaintiff the whole of the land clalmed ‘He was B
- of opinion that the contract between the parties was one of mort-

. -gage, . and - that on.the ' explratlon of the stipulated perxod of
. twenty. years the plamtlff was entitled to redeem, .the mortgace-
‘debt having been- pald off out of the profits of the land: - Asto
‘the further agreement under Wlnch the defendant was to retam
‘possessmn as a tenant on a yea,rly rent of Rs, 50 Whlle the fru1t n
trées were: beamng, he held that such an agreement- was’ Vo1d as:
limiting the time within- ‘which- the plamt1ﬁ' ‘might exercise. his™
nght of’ redemptlon accordmor to the terms of the mortgage-bond ;_'"

Agamst this demsxon the defendant preferred a second appea,l—,
to the Hwh Court

G B Rele for the appellant’:
Rév Ssheb V . Kwtzkar for the respondent

' West, J:~The document (exhibit No.10,) Whlch embodles the.
contra.ct between - the partles in" the present case, is certa.mlyﬁ
“headed - karz frokha or. ‘debt-note. - But, as” pomted ‘out by *.
Westropp, GJ in bubhabhat: ”Vasudevbhat@) 1t is mnot, thef
Tname given to a contract or’ to’ the memomal of 1t that deter-.;
'mines the nature of the eontract ‘It is the contents of the agree-.
ment, the jural relation constituted. by it,’ that determmes Whe-‘
= . OLL R, 6Bon., 674 @ 1‘ L R, 2B0m,113
’ ;364-—4 . reeh ’ : A
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O s ther i is really a conveyance, a lease, a mortaage, ora contract
Ammnanh of some other nature. In the present instance, the plaintiff’y-
me ~ father owing the defendant Rs. 150 gives to him certain land. for
" twenty years in consideration thereof _He also engages that, if

" the defendant shall plant vines, he shall be at liberty to.retain. the ‘
“ land so planted after the twenty years as tenant ab Rs.-50 a year,

There are sub31d1ary ao'reements on. whleh 1t Is, not necessary to
dwell S

For. the plamtlff 1t is contended that thxs transactlon was
essentmlly a mortgage, and thab it bemg a mortgage, the agree-
- ment for 3 tenancy of undefined -duration .after the lapse.of the
“twenty years ‘was void, as fettermg the right of 1edempt10n Teces-
sa,uly incident to.a mortgage.: “On the other hand, it ‘might be said
" that the’ granting of the lease was an indication that a mortgage,
« at least in the ordinary sense, could not really have been intended.
* ‘Certainly there was nothing plainly 1nequ1table in the aoreement
“'that if the defendant went to the expense of. plantmg a vmeyard
and 50 addmg greatly to.the value- of the' property, he j{should
- enjoy the fruits at a reasonable rent " But the! prmcipa',‘questlon
f is, whether ‘ohe agreement. really const1tutes a mortaage or;not ;
-.and, if we apply the test of mutuahty of remedy 1ns1stedfon_ by -
Lord Cottenham in  Willidms v. Owen @, we sire forced to. Sa.y
- it is not a ‘mortgage. There is no st1pulat10n for mterest there '
‘isno a.greement for the payment even. of the Rs 150 m a.ny case.’
In the.event of the grantee’s disturbance by a rlght paramount
to the grantor’ 8 the stipulation is for the payment only of dama.-
' ges. - On such an agr eement as this the grantee ‘could- not ‘have.
based any claim for payment of Rs. 150, or. any part of it:'The "
land was granted for a. term instead of the money, and the grant
extmgmshed the debt. - The words added. by way. of greater
precautmn, that on’ 1resizormg the land af(;er the. twenty years the
ff.‘ gmntee should have no claim for money on: the ‘grantor, could not
“ereate such a rlght for, hun at anyamtermedlate period. There
was no such right, and Where there wasno ‘debt, there could not ~

be a mortgage —-see Z}akhmwhand Walchwndshet Gujw y. Ghatur
; Dewohcmdshet Gu]m@)

v_u)s My &or,pp 303 308 @ Printed juagmeht§~fér3854', b ez,
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The only obstacle to the operatzon of the ‘clause of - tenancy 1887,
bemO‘ thus removed, the defendant hada,rxght to retain occupation: Aspvremir
at least of the vmeyard subJect only to a rent of Rs. 50 a year. - K,ggﬁi,"f
We, therefore, reverse ‘the decree of the Assistant Judge,and -~ = "~
restore that of . the Subordmate Judge, W1th all costs on. res--

Pondent S e L L :

I

‘: -;_Demj‘ee m:aséol. .

APPELLATE OIVIL

Before Mq Justwe West ami Mr Justzce Bmiwood

SH.ANKAR. ‘BISTO NA'DGIR- AND ANOTHEB., (ORIGINAL PLA!NTIFFS), o 887 ,
AI’PELLANTS, v,  NARSINGHRA'O * RA’MCHANDRA AND" ANOTHER, Janaary 26,
. {oRIGINAL DEFENDANTS), RESPONDENTS* : . C

Executaon qf decree——Lzmztatwn——Efect of dzsmzssal of apphcatzon jbr mcutzon
duly made—-—Act X Ver 1877, Art. 179, paras. 4and 5 of Sc]zedule 11..

i If an appllcatxon for execution of &' decree is- dily made 50 as to- satxsfy the’
© terms. of article 179, paras. 4'and 5, of Schedule 1I of Act XV of 1877, but is dls .

" missed, such dismissal does not prevent the application from fumxshmg a. pomt of ’
tlme for the begmnmg of a new term of. l1m1ta.tlon : e o -

- THIS Was “an appeal from the') order of Rav Bahadur G V .
E Bhénap, Fu'st Class Subordma,b“ Judge of Dhé,rwar, in darkhast N
--No. 187. of 1883, i .
One Bxsto Shankar obtame
certa.m lands on 30th Apml 1878

“The ﬁrst darkhdst or. apphcatxon for- executmn Wa.s made 0
the 16th September, 1880. " A warrant’ Wa,s issued for’ dehvery of
possession of the lands decreed;" but: the decree-holder not being*
present to take possession, the apphcatlon was struck off the ﬁle:f}
by the Court on the 27th September, ISSL, D PRGN

The’ next. darkhdst was dated 22nd April, 1882 The oﬁieer
in charge of the warrant for execution ‘reported that one"lot" of
the lands desreed could not be identified, the bounda,nes as stated

win the decree not correspondmg with " those_"of the land-pointed
" oub by the decree-holder.™ Thereupon his pleader requested the
Court to dispose of the’ darkkd,st w1thout proceedmg further in
- * Appéal No. 111 of 1885

ecree : for possessmn of
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