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We ‘think, therefore, that an’ order for ‘payment may be made | 188T.1
on & garnishee under the above cxrcumstances. IE, however, the Tool.sL
garnishee denies the debt, there is no other course .open to the
judgment-creditor than to have it sold, or to. have & receiver -
appointed under section 503. Subject to these: remarks we see-
no objection: elther to the summons B or. the order C.;

 Attorneys for the Bombay Tramway Company —-Messrs. Tobm
and Rougkton. )
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Bq/'ore 8Sir Oharles Sargent, Kt C'hwf Justzce, zmd Mr. J'mttc e Ndmibkdz' Hamld:

KA'NE BA’BLE, (ORIGINAL PLAINTIFF), APPELLANT, v. ANTA’JI GANGA: - 1886, 3
DHARLND OrnERs,(0R1GINAL DEFENDANTS Nos. 11, 12 AND 13),Rmsroxnnme » -Decmbﬂ‘ 22, v

Limitation Acts XIV of 1859, Clause.13 of Section 1, IX of 187Y, Art. 127, and X V',
Jof 1877, Art; 127 —Joint famtly—-Pamtzon-—Olmm by absent member~ddverse ..
possesswn——Excla.nm—-Partmpatwn in profits of joint property-—-Paymmt—- ‘
" Occasional residence of wife of absent member mth;omtfumdy e 5»
The plamtdf and hls four brothers (Gé.ne, Shwe R4m4, and Baﬂe) were members

of a joint Hindn fa,mlly The' only one of them who lived at ‘home was Shive, -,

-In 1854 the family property, which- had been mortgaged .was redeemed’ hy the '

brothers; and after redemption it was placed under the ‘management of Shive by

_ -the eldest brother, Géne. - Subseguently,’ ‘two, of thebrothers’ died while absent

- from the vﬂlage “andthe plaintiff, who was twenty years of age in 1854, Jmned 5

the army in 1855, He did not return until 1876 ; but,’ durmg the mterval his wife: -

“used occa.smna.lly to visit: her husband’s native place, and: dunng “these vxsxtl

reslded in the family house ‘with Shive and Géne. “Ins 1872 Gane d1ed ;f -

The plamtaﬂ" alleged tha.t in. 1876 he demanded ius share, but Wa.s refused.
1883 De filed this suit for partition, ,_" T ' co

Tt was contended that the right. of the ‘plaintiff ‘had become barred by the
Limitation Act XIV of 1859, and was not revived by Act XV of 1877, whlch wu: i
in force at the date the suit was brought. e

« The Court of first instance a.warded the plaintiffs claim. . 'On appeal,‘the Assxst.-
ant J udge reversed the decree of the Court below, holdmg that under clause 13
. of section 1 of the lelta.tmn Act XIV* of 1859 the plamtxﬁ' had Tost his nght
to sue, and that such right conld ot he revwed by the passing of the subsequent
Lxmxtatxon Acts IX of 1871 and XV of 1877.- He was of opinion that the fact
that the plaintiffs wife ¢ hai’ put up at thve s house for a few days, xi it were a:
fa.ct dld not help the plamtlﬁ”s txtle.” .

L% Second Appeal No. 400 of 1884

g
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. ‘Held by the ngh Court (iollowmg Kazw Ahmed v. Moro Keskav(l)) that the

K Am: B ABLE occasmnal residence-of the plamtxif’s wife with Shive, who wasin possesslon of the

Azmm

property, might be a benefit out of the estate . equivalent to a payment 80. a8 to
satisfy the requirement of clause 13 of section-1 of Limitation Act X1V of - 1859,

. GA“GADHAR' If such a benefit had been received by the plamtzﬁ' within twelve years previously .

ta the repeal of that Act, the plaintiff had not lost his rightto siie at the date of,
the passing of Act IXof 1871 ; and that Act would, therefore, have applied to.
any suit brought by him while it was in force. By article 127 of Schedule
I1I of Limitation Act IX of 1871 the period of limitation dated from the time when

. the plaintiff claimed and was refused his share, which, according to_the plaintiffa,

allegation, was in 1876; ActIX of 1871 was repealed by Act XV of 1877, which
- governed the present suit, unless the right to sue had expired under Act XIV of

1859, The Court remanded the case for a fresh decxslon on the questxon of limita-

tion, having regard to the above -observations. -

" Tms was a second appeal  from.. the demsron of G Jacob

Actmg Assistant Judge of Ratnagm. o et

- The plamtlﬁ' and - his four brothers. (Gane, Sh1 ve, Rama a.nd
Bé.le) were members.of a- Jomt Hindu family. The only ore ‘of-
_ them who lived at home. was Shive.” In 1854 the family pro-
perty, which had been mortgaged was redeemed by the brothers,

- and after redemptmn it "was. _placed under the manaorement of B

Shlve by the eldest brother, Gne. Subsequently, two of the
brothers died while absent from the vxllage and the plamtlﬁ', .
- who was twenty years of age in 1854, _]omed the army in 1855,
* He "did not return until 1876; “but, during the interval, his wife
- sed occa.smnally to visit her husband’s native place, and durmg -
~ these visits resided in the famlly house w1th Shlve and: G'rane..
In1879Ganed1ed R ‘ ¥

 The plamtxﬁ‘ alleged that m 1876 he demanded lus share,
Was refused : -

_The plalntn‘f brought the present sult in. , 1883 for partltlon of :

| " the. property; and claimed one-fifth share therein. The defend~

ants, Nos. 1—10, were sons of the four brothers of the plaintiff.i -

The other’ defendants, Nos. 11--20, were alienees under Shlve.‘
‘ '.l‘he Court of first mstance awarded the plamtlﬁ’s claim. ' . The:
defendants, Nos.. 11 12 and 13 appealed to the Assistant Ji udge, 3

, who held that ‘the. plamtdf’ c]alm ‘had’ hecome : ‘barred . under

A clause 13 of sectxon T.of the Limitation Aet XIV of 1859 The ‘
followmg is an. extraet from his Judgment —~ I'
‘ ‘ (1) See ‘infirety p. 461, note. *
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“ The lower Court was -wrong in holdmo' that the plzuntxﬂ"s -catise of aohon
arose in 1877, When a person has no title, a mere demand on his pa.rb will not give
him one. 'The evidence shows that the property was redeemed from a previous
mortgage by the joint brothers ixf 1854, but there is nothing ‘to show " that after
that' date the. plaintiff had any connection  withthe: property ‘at all.’-He: was
absent.in servicé in the'army, and. he himself admits (exhibit ‘40) that he never,

came back to the.village, and never received any of the profits of the. property.

The statements made by some of the witnesses, that the plaintiff returned on two,
br three occasions and put up at:Shive’s house, are falsified by the pIamtxﬁ"s own

admission, :The fact that his wife put up at Shive’s house for a few days, if fthea:
fact, does not heIp the plaintiff’s title, - Under section }; cl, 13-of Act -XIVoof 1859, -
the period of limitation is counted from the death of the . person. from whom. the -
property was said to have descended, or from the date of the last payment to the
plaintiff or any person through whom he claims by the person in the possession or .

. management of the property or estate on account of the alleged share, 1% is clear,
‘therefore, that the plaintiff had lost his right to sue under that ‘Act, and that rxght
could not be revived by Act IX of 1871 or Act XV of 1877 * - * * . *

The fact.that the other defendants admitted the plaintiff’s cIa.xm, mqulte ime .
material, ‘For the above reasons I amend the decree of the lower Court; ordermg’ :
that 110 share of the lands described in’the memorandum’ of appeal by reference

to the-plaint. be partltxoned o the. plamtxﬁ"s share, but ‘that-they be left- entire
in the appellant’s possession - ¥ . * .. * . *o The plamhﬁ' mugt bear
. all the oosts of the appel]ants in both Lourts n e

The plamtlff appealed to the ngh Gourt
KT Telang (Y V Athal ye w1th h1m) for the appellant -

Exclusmn is essential to” give adverse possessmn—-Ntlo Ram- ‘
chandra v. Govind®, - There is'no pt'oof of exclusion here. * The -
plamtlﬁ had been in Jomt possession with hls brother. when at’
"home, and’ his mere absence- would -nof deprwe him of his rlght :
to ‘the* family property.” Mere" non-recelpt of proﬁts of ‘the
property does not amount ‘to exclusion—Rdmbhat Agmlmtm .
The Collector of Poona®, - Nor does exclusive pogsessmn by a co-.
sharer, per se,amount” to adverse possessmn “by another co-sharer—
Sheikh Asud Al Khtin v. Sleikh Akbir AL ‘Khdrn.(a) ‘The pos- :
‘session by the co-owner ‘shouild be such as to rebut the presump--

tion that it was joint. Tt cannot’ ‘be that a memmbei of a joint
family whohas to serve abroad and who' tra.nsmlts money to the
' family, should by’ his mere ‘absence lose his right ‘to ‘the family
property... In th1s case the plamtxﬁ"s wife used to visit.and. sta,y

’ (1) LLR,; lOBom., %, L @) I.ar, B, lBom., 590.
s Sl (3) 1 Calc. L. R., 364. e N <
’ 53364-_-3 ’ R
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for a few days occasmnally ab the famrly house. : ThlS should be

K.&mc Bksie considered as participation in the profits of the property

Am‘.&.u

- Ghanashdm Nilkanth Nddkarni for the respondents -—-ThlS sult

GA“"AW“" ig - barred. . Assuming -that the plamtlﬁ"s wife used to.pay

= cl 4 of Act XV of 1877,

occasional visits, that would not save- limitation, “The plaintiff
must have some benefit out of the family property, some pay-
ment on account of. his share—dequ Bhikaji v. Kdshindth
Jaganndth® ; Sitdrdm Visudev.v. Khanderdv Bdlkmshna‘?’ Fven
if an occasional visit and stay of the plalntlﬁ’s wife is to beé consi-

-dered as amounting to “ payment” within the contempla’mon of

the Limitation Act, no such visit has taken place within twelve

- years before this suit was brought. Twelve years' possession by .
.~ ‘a co-owner without any part1czpa.tron of the profits by the. other

‘co-owner would amount to exclusion. It is not necessary that

- the exclusion’ should be known’ to the. co- owner——Bala]z Ram- '
. chandra. Vaidya v. Bankat Hanmantrdm®. . The right to sue is..
- barred here ; and Where the right to sue. has gone, no subsequent
: - act or admission can revive it. The plaintiff having’ been out of -
- possession for.more than twelve years; not only was his remedy N
“barred, but his right was extmgulshed . The right' having been .

extinguished under the Act of 1859, the subsequent Act IX of

1871 could not revive 1t—Ram Chunder Ghosaul *v. Juggutmon-»
- mokmey Dabee(4) The possessmn therefore, became adverse and-
havmg been adverse for more than twelve years was of 1tself
i suﬁicxent to create a,tltle—-Ram Sahoy Smgh V. Kooldeep Smgh(f') :
- The plaintiff ha.vmg lost his right to sue under the old L1m1ta- :

tion Acts, the present Act of 1877 cannot help h1m see, sectlon 1

K. T. Telang in reply —The case of. Ram Sahoy ;S'mgh v.

Kooldeep Singh® does ‘not apply -The case of Kdzi: Ahmed
v, Moro Keshav(” is 1n pomt though it was a declswn under the
“Act.of 1859 “'The, cases’ of extmgulshmenb of right or. remedy
? c1ted for ‘the respondents are not bmdmg author1t1es in. such a

“case, Rambhat Agmkotm V., The Oollector -of Poona® does not
< “f(l) Pmnted Judgments for 1882, D 224,
“<(® T, L. R., 1 Bom., 286." :
() Printed Judgments for1877,p 118.
" 1L R4 Calo, 283 .

,~v';'(5) 15 Calc W. R. Civ. Rul 80
'4'(6) 15.Cale, W. R, Civ. Rul 80,
M See infra, p- 461, note,
ROR L LVR prm 58,
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Vapply To cOnstltute adverse possessxon the possessmn of. the |

co-parcener must be mconsxstent W1th the nght of the other co-
parceners, : : :

- NAnimuiI HARIDAS, J.+—The plamtlﬁ' Kdne broucht th1s suit
for partition of joint ancestral property. He claimed one-fifth of

it as one of five sons of the original owner, one Béble —defend- -

ants Nos. 1—10 being sons of the remaining -four. , The other.

defendants (11—~20) claim as alienees under one of those sons;

Shive. All the- defendants, exeept Nos. 11, 12, 13, and 17,
admitted the plaintiff’s claim in their written statements; and
No. 17 also, though at a later stage of the case; did the same."
The Subordinate Judge held that the plaintiff. and the first ten_
defendants were members of an undivided Hindu fa,mlly 3 that
the property in dispute was their joint ancestral. property, and,
as such, liable to be partltloned ‘that the plaintiff was entitled -
to his one-fifth share therein; -that he was not bound by ‘the
alienations relied upon by defendants 11 12, and 13; and that .
the claim was not barred. He, a.ecordmgly, awarded the plamt
1ﬁ"s claim, . S

Defendants Nos. 11, 12 and 13 aIOne appealed agamsb thaf,
declsmn and the Assistant Judge, “having found. that the suit
was barred dismissed it; with costs as against the plaintiff:

~In thls appeal to us agamst that dec1smn, thevefore; the only

: questton we are called upon to determine iy, whether the ‘suit iis .

really. barred by the law of limitation. - The facts, so. far as -
they bear on this questlon, are as. follows :—The five. ‘sons- of

"Bable formed  a joint Hindi family, : The only property of -

the family, namely,  that in' dispute, was mortgaged ‘to- the -
father of defendant No. 11.. It was redeemed by the brothers.
in 1854. The only brother: who' was 11V1ng at-home’ was' Shive,

~ the others being out on service. ~ After redemptmn, therefore,

a3 the Subordinate J- udoe ﬁnds, it was “ placed -under the man..

) agement of%:....Shive” by the- eldest ‘brother, Géne, and it was -

. A

. managed by ‘him. “for the famlly " Thereafter two of the. bro--

thers died where- they were . employed -and the plamtlﬁ ‘who
was. twenty years of age in 1854;joined the. army in May, 1855,
He did not return until 1876, but the Subordinate Judge finds

N
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that- durmg the mterva . hm W1fe used to Come now: and then

«isireeand to.live with Shive. and" Gane o "No : partition has',
taken place up to the present time.

i “This suit Wwas mstltuted in 1883 or twenty-mght years after the

plamtlﬁ' left to join the army. - The plaintiff alleges that, i in 1876

he: demanded his share, and was refused. Such bemg the case if
Act: XV of 1877 applies; the sult is clearly in time see Schedule
II, " arh: 12‘7 "But’ it:is’ contended that that Act “ddes ot
apply, as: any right of ‘the pla,mtlﬁ' to demand a part1t10n had,
before the passing of ‘that:Act, become barred under Act XIV :

- of 1859, ‘and was- not’ rev1ved thereby We have,” accordmgly,”

to see if ‘that was so. Fora suit like the present, section 1of

* the latter Act, cli13, prov1des a hmltatlon of twelve yearh : That ’
. period-is to be counted either: ¢ from the death ‘of "the- person‘
;from whom the: property alleged to be Jomt is said to~ have'de-
scended seviv.o0r from theé date of the last payment to the plamtlff
“{vewienl by the person in possession or management of such _pro-

. pe’rty:‘-..'.‘.; ....on account of such' alleged share.” There‘

noth~

ing in this section to prevent a Hmdu family, from contmumg Jomt
- fora 1onger period than twelve years from the date of such death
i the co-parcener% wish not-to divide: But in that case, when-
'ever, after-the twelve years have elapsed one. of them changes
" his. mind and seeks a-partition, he has to make out’ that ‘within .

VtWelve -years of his. suit, he has. recewed a * payment” within the .
‘meaning of the above: clause. The expresion pa,yment” has:been -

mterpreted hberally so as to include any enjoyment:of, or partis-
cipation -in, the -joint property.: Even ‘the - occasional :residence B

~ofthe plamtlff or of his wife or-family ‘with':the -defendant -in

possession has been held suﬁ.’iclent to satisfy this requirement.: In

-the case_of Kézi Ahmed v. Moo Keshav®, Westropp; C..J; lays-
\",down that .« althongh the  plaintiff. may; have* mainly- resided -
. away from.the locality of the property, yet: he. may;: either <by '
.foccasmna,l residence with. his- brother. Shivrim'at . the “eXpensé:
. of , the: latter, or. by lea.vmg ‘his wife: or: famxly with' Shivrdm: at
vv the expense of ‘the latter, or- by payments, ha.ve Tecéived 2 bene-

. fit-out ;of  the- und1v1ded estate.”, The Subordmate Judge ha,s>

(l) Im‘m, p. 46], note:
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found- that whrle t‘xe pla.mtrﬁ was" outt on “serviee < his wife
used to come now and then into these parts “and to live with
Shive and 'Gdne.” . The . Assistant Judge, however,. has not
found whether such was: the-case-or. not: . He - observes: that

“the fact:that his W1fe -pub:upiat Shive’s house for a féw- days;

if it be a fact, does not’help the" plamtlﬁ"s title” * But, accord=

‘ing to the above decision, if it is a. fact, it has &, very 1mportant' )
bearing on the questmn of hmltatlon, and must therefore, be dis-
tinetly found before that.question can be ‘decided. If such fact
took place any time within twelve years previous to-the repeal of

- At XIV of 1859 by Act IX of 187, the plaintiff had not losthis -

right to sue under the former Act; and. the latter Act. would, -

~ therefore, have applied to any. suit.brought by him while it was
in force. Schedule II' of that:Act, art:- 127, provided for such -

a suit a hmltafuon of twelve years from . the time “ when, the -

plaintiff claims and is refused his share.” The plamtlﬁ' alleges
that he claimed his share, and was refused in 1876... The res-
pondents do not deny this allegation in. their written sbatement '

but contend. that that 'did ‘not make the . plamtrﬁ"s ‘cause . of .

action to accrue then, That Act was repealed by .Act XV -of -

1877, which is the leltatmn Act now in foree, . -and,. therefore, '

" governs the present suit, unless-the nght to sue-had gone: under -

Act XTIV of 1859, We must;, therefore, reverse ‘the declslon of ,
the Assrstant Judo«e, and remand the case m order thet he may
arrive at a fresh decision on the questxon of. hmltatlon with
reference to the above remarks Coats of thls appeal to abrde .

'the result. . :
’ Decree revemed aml case remande] i

No'rr: --The followmg is the case of "Kdzi’ Ahmecl vi Moro” Keshav, (Prmﬁed

Judgments for 1876, p. 120,} referred to and fo]lowed in ﬂxe foregorug case i—

" Moro and his four brothers were members of an undwrded family Moro lefc
his house in 1848, and earned his livelihood abroad, as also did three of the other
“brothers, the family property beingleft in the management of their brother, Shiv.

yam, ‘In 185? Shlvrém mortga,ged the property ‘Yo-the - défendant’s father, and. |

- subsequently held it a5 a lessee from . him at ‘an annual rent.: Shivrém was sued
for .non-payment . of rent,; and was dispossessed -of the property- in. 1863 "More”
brcught this suif for hlS share of the property in 1879. The case came upto the

. High Court - L

“The followmg i the- ;iudgment of- the Court dehvered by

IR
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WEsmorr, C.J. —-The J omt Judge has om:tted to ﬁnd whether or not there
was any participation of the plaintiff in the rents and produce ‘of the property
{for his share in which he now. sues) at any time" within twelve years before the

. commencement of this' suit, which was instituted on the 26th July, 1875, Al

though the plaintiff may have mainly resided away from the locality of. the pro-

- perty, yet he. may, eithier by occasional: residence: with : his. brother . Shivram

at the expense of the latter, or by leavmg his wife or.family with. Shivrém - at the

- expense of the latter, or by payments, have received abenefit out of the undivided

estate,” This point must be inquired into by the J oint J udge ; and in order that
he may make that inquiry, the Court reverses his decree, and remands the cause

- for retrial by him.’ The costs of this second appeal must abide the result of the

cause, The obJectlon now made -by the defendant’s pleader, vivd voce, as to want

" - of parties, comes to late to be permitted.. The Joint. Judge may admit such

evidence ‘on either- side on the question of participation in the rents and profis

- a8 may seem to Inm to be expedlent for the proper determination ‘of the cause. .

APPELLATE CIVIL

. S .‘ Before Mr. Justzce West cmd Mr. Justzce dewoof

ABDULBHA T, (oRIGINAL DEFENDANT), APPELLANT, 7 KA”‘HI DECEASED,
frUBY ms HEI;B., DHONDI (ORIGINAL PLAINTIFF), RESPONDENT.*

: Morigage, what i§ a-—Requcs:tes of @ mor tgage—Oonh act——()'onsmwtzm

In 1862, A., m consideration of a debt of Rs, 150 paseed to B. a Wntmg ca,lled.=
karz rokhé: (or debt-note),- It provided (inter alia)-that B, should hold- a,nd ;
‘enjoy a certain pxece “of land belonging to A. for twenty years,. that at the end . of

'tha,t penod the land should be restored: to A; free from all cla.:ms for. payment of |
.the principal or interest of the debt of Rs. 150 ‘that if B. planted vines, he should
‘beat liberty to retain-the land 80 planted a.fter the Iapse of the ,twenty years as
& Senant at Rs. 50 per a'nnum. N . :

Accordmg to the terms of thxs agreement, B contmued in posseesxon of the Ia,nd<
hll 1882, when A., treatmg the tmneactxon asa mortgage, brought thle emt iot» -
redemphon. R - s : : s

. Held, on the constructmn of the Larz ralhd that the eontra.ct between the_» '
partles was not a mortgege, and that the defenda.nt had a nght to retam occupa.- .
tion at least of the vineyard, subject only to a fent of Rs. 50 a year.” There was
no stlpulatlon for mterest, nor was there any agreement or- the payment of,'_ i
Rs 150 in any case, | RO L

It is not. the- name glven to a contract, but its"oonteflts or theorelations _con- -
stltuted by :t, that determine. xts nature. IS o

- William v Owen(l) end Lalhmzchcmd W’alchandsﬁet »
followed. ' : G :

O'Imtur Dewchandsﬁem) ‘

: : ‘E » Second Appeal No. 67.0f 1885
(1 My. & Cr., 303,,308.' ; @ Prmted Judgments for~1884, P 162.»
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