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md,ed -in- the - serise; thet vthe brother a.nd s1sters mlght 'be
admitted as co-pla.mtlﬁ's. 'The defendants had not, it is admit- -
ted, done anythmg subsequently to the ‘institution of ‘the suit - :

by the plaintiff, even if they. could have done anythmg, such a8

A9
e
Bn.h:m\_t

C IsMdMl -

~ to make their posSessxon adverse; if it was’ ‘ot adverse. before, :

to the former” co-sharers, and’t6 such persons it would * not

accordmg to_the- case—-Ramchandm “Yashvant :S'wpotclar v
Saddshiv Abdgc Swpotdwr —be adverse without at least somes

- thing more pronounced than mere holdmg after redemptwn. Ir

\

there had been &' really adverse possession, such as to bar: the'
nght of the group altogether, that would not, of course, be affected”
by ~the joining of all as co-plalntlﬂ's Sucha. possessmn adversa’
to all and barring all, is the-‘only one now contended for befors”

~It-may be- proved, but theb is not a reason why the co-
owners should ‘not be adxmtted as co-pla,mtlﬁ‘s a.nd the smt go: -

on- upon 1ts merits, - , , :
We, therefore, reverse the decree of - the- sttnct Court and‘

remand. the cause for retnal after: the brother and msters of"

the plaintiff have been: ma,de parties - i g

;. The eosts of each party down to the present day to be borne '

by thab party
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Limztatwn Act (X V of 1877), Am 12 and 14, Sch II—-Smt to set aside an nef
or order of an oﬁicer of Govemment—-Smt for possesswn-proesesswn urder an b -

. vorder made by officer of GQoveynment.

1 Articles 12 and 14 of Schedule II of the Lumta.tlon Act (XV of 1877) refer

" $o ordsrs and proceedmgs of A publxc functxonary, to which by - la.w is_given &

- pamcular effect in favour of one person or agaxnst anothier, subject, in the regular

‘gourse;. to a iurther )udlcxal proceedmg havmg for 1ts ob]ect to quagh them or set

' them asxde. s '7

e R Second Appeal No. :685 of 1884.
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9 When an order doe.r. not fall w:thm the authorlty of an oﬁicw.l who ma,ke] ‘
.ixt, iti i legally a .nulhty, and, therefore, need: not be set aside. . ;

THIS 'Was .8 second eppeal from the decree- of " E T Candy,

'Actmo' District Judge of Ratnégiri, in 'Appeal No. 574- of 1883

Conmwron or

The plamtlff sued to recover possession of & certain piece. of land;
" “which by alluvmn ha.d become an accretlon to other land held
by him. under a kowl (lease). - The plaintiff alleged that this land
‘had been Wroncrfully taken from him by the Collector and givemn
to- Datatra,ya (defendant No. 8), about five years: before the
'sult. that he had pmtested against the action. of the Collector,
;a,nd had recelved the final reply to his petltlon on the 2nd- Feb-
'rua.ry, 1881 on whmh day he contended that ‘his cause of . a.ctlon
accrued The, suxt was instituted on the 16th December 1882, ;.
: The Assmtant J udge .of - Ratndgiri, without: going . into’ the
merlts of the case, re_]ected the plaintiff’s. claim as barred by limit~
ation, He was of opinion that the suit' was substantially ‘ one to
- seb asxde the order of Government refusing to restore the plam-f_
-tiff to possessmn and as such, ought to have been brought ‘within
otie year from the date of the order of the 2nd. Febru&ry, 1881;
He held that the suit was governed elther by artlcle 12 or ltk
: of Schedule II of Act XV of 1877 ’

= On: appeal thrs declsxon was conﬁrmed by the Actmg D1strlct
Judge His judgment wag as: followss— .

L% On the. plea.dmgs Isee no’ other ﬁudmg poss1b1e, but that the"v
__‘i'claum is barred. If this were a suit for dlspossessmn the plaintiff
- would . have given, as the date of his caase of action, the date of
.the dispossesgion. -But the, plaintiff sued the C‘ollector and clearly-
- gave, as the date of- his cause of action, the, date of the final order
which dxsposed of. hls claim: ‘Hemost clearly ‘did st to set aside
the oorder of an officer of Government in his official capacxty, and,

.,}therefore, rtlcle 14-of ‘Schedule: I of Act XV of 1877 is apph.*
edble v b 3 :

S Agmnst thls demslon the plamtlff preferred 8 second' appeal«
to the High' Court.’ - i g

_ Maneksho’u Jehangwshab for the appellant -—-Thls suit’is notr
one to set as1de the order of the Oollector, or -any otlier oﬁicer of
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*GOVel‘nment It is really a sult ior possessmn of 1mmoveable plo- 356
perty. - ‘The plaintiff’s’ cause .of a,ctlon is wrongful dlspossessmn e

The. tWelve-years perlod of hmltatlon thelefore a,pphes

“The d1spossess1on took place béforé the Revenue Code (Bombey ' C‘A\ i
:Act V of 1879). Undel Reguilation X VII of 1827 the*Collector’s' ﬁ’;ﬁ?&'&?f
order does not prevent a'suit. - It néed riot, therefore, be set as1de
Refers to ‘Babiji v. Anna® ; Danmull v.- -British ~ Indid Steam :
'Namgatwn Company®; British India Steam Namgatwn Uompany‘

v. Héji Mahomed, E’ssack(3’ ;S'al»ka,mm Vfbt/ml Adkzkam v, The,

'C'ollector of Ratnagzm(”

, .- Hon. Rav Séheb stlwanath Nam Jan Ma'ndlzﬁ (Gox ernment"\
) Plea.der) for the respondent —Reorulatlon XVII of 1827 sec. 7,
enables the Collector to dlspose of waste land for the beneﬁb _
lof the revenue The Land Revenue Code, (Act V of 1879 ) secs. 63 .
~ and 64, applies to the present case, It provides for the disposal
of-alluvial aceretions ; and, unless the plaintiff had specwl rights, -
‘the land, could -be sold by the Collector.: The questxon of limita-.
tion cannot. be - dec1ded in the presenb state of the. 1ecord The .
>lower Courts have not gone mto the merlts of the case. s

WEST J -—The reason g1ven by. the Dlstnct Court for hold- .'f,
. ing the present suit barred by hrmtatlon is ot suﬁielent._, The "
pl&lntlﬁ' says that land whzch by alluvmn had become an accrea
“tion to other land held by him under a kowl was taken away
" from him’ by the Collector, and given' to” the defende.nt No. 8; ;
‘ Da,ttatra,ya The District J udge refers to the. f&ct that the plamtlﬁ'
dates his cause of a;ctlon from: the- ﬁnel admlmstra,tlve order on' "
his complamt and: thence deduces that. the suit was' one to set -
- aside the Collector’s s order disposing of ‘the - land; and was subject -
to a limitation of o one year under article 14, Schedule IL-of Act XV .
- of 1877. - The suit, he thinks, cannot be one for dispossession, but-
must be oné to set asule the order by which the: dispossession
. was commanded. ' This is not an inevitable- conclusion, Every
" dispossession by & person in suthority is effected by means-of an
otder ; and if the reasomng of -the sttnct Judge were fa,ultless, f

3

OLL R., 7 Bom,, 476, o

(1) 10 Bom. H C Rep 479 v C
*(4) 8 Bom, H. O, Rep, 219, A, C, 3«
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there. could v1rtuall -be ‘no-suit. for: dlspoesessmn by : :,pubhc,.f
£unct10nary—only a “suib to set aside his order or:his act, subject
“'to the very short term of limitation prescrlbed for such -cases.
In the absence of cases dlrectly deciding " the pomt we are. of

@owzcronor oplmon that articles 12 and 14 of Schedule II to’ the: antatlon '

. BaTNAGIRT,

. Act refer to orders and proceedlngs of a functlonary to which by
- law is given a pertlclﬂar effect in.favour of one person or-against
. another, subject, in the regular course, to a further Judicial pro- -
* eeeding havmg for its object to quash them'or “seb them -aside,
“There are many administrative orders, which, being in-‘their
" paturé merely provisional, need no setting aside when the further
and final decree or order is made which replaces and so puts an
end to them In such instances it Imght in popular la,nguace, be
N Sard that the suit or proceedmcr is one fo set: aszde the . order,
- Whlch it is sought to depmve of further- opera.txon, but for 1tsf
‘‘proper purpose it is not, set . aside.. Tt will“have’ opereted only
~ for a time, but then it Was in its nature tempomry;‘ Tt has been
S&ld that, if a summary order does not’ prevent g 3 g
- !not e set’ aside—see Babagz v. Anna®—and then’ the l1m1tat10n 3
clauses bearing on - suits' to’ set aside an- order cannot have ‘any.
" application: - There are other orders not, Wlthm the scope of the’
L authonty of the ofﬁcml who makes them, ratwnen e,
. affects to deal ‘with something in its- nature or. ]egal"':’ 'chara,cter:
beyond the mnge of his functions. - In the case of' such an order.
 carried out- in' “the way of dlspossesswn, we do not thmk that

* ‘the person injured. is deprived of his remedy, or: restrxcted in Ius, '
+~yesort to the law Courts merely by the. orders bema s1gned by a,
- Collector or other .official,: -The" order is, in ‘the case supposed ‘
- Tegally & nullity ; the d1spossessxon is an act of force, as if it had
. been effected by a mere private. individual.’ If, agaln, the order is
“one falling fairly within the euthorlty of the official as reasona.bly
construed it may: need- or not need to be set aszde aceordmg to ‘
;_“'*the prov1s10ns of the law made for the partwula ;

;In the instance- before: us Jt is seud that the drsp ssessmn 'ook:

:“f,’plece before the TLand. Revénue Code, (Bombay Act Vof 1879),came- »

' into: operatxon By that Code, sections: 63 and 64, the Collector,'
; g given. paltlculzu powels for dealing W1th alluvmn in the' mterest,.

'zoi the pubho 1evenue The plmntlﬂ Qays ‘that the alluvmn m,_,

(1) IOBom H. C Rep,4;9
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' thls case became his as it formed under the terms of his Lowl 1886
‘Under Regulatlon XVII of. 1827, sec. 7, the - Collector could dxs- sz‘;j?; .
pose of uncultlvated land, but no private. norht. could thus. be CHAWAN
1mpa1red “A suit in’ ‘the ordinary: Court was contemplated and st
~ expressly prov1ded for. . It. could be. brought without setting. Comég?&igf :
aside the Collector’s order; and if the Collector’s order was wholly ISR &
-unjustifiable, it was not apparently intended that-a person dis--

possessed by it need or . should take any step, except a sult. for
d1spossessmn. E T SO o

‘ The plamtlﬁ"s kowl is not before us; mor- have: We the other
‘documents necessary for forming: a final judgment on this case,
- even'on the point of limitation, - Whether -the suit i is barred or-
- not, will depend in some measure; on the particular facts and the'
“times when :they occurred.  ‘We do not’ desire to preJudcre these,”
or the conclusions to which ‘they ‘will - lead; but they. must .be’
. considered; and - that they may be so, we reverse the decree- of *
the District Court, and remand the cause for retrial with reference:
. to-the foregoing observatlons - Costs to follow the nnal demswn.

Dem ee 're'uersed and case remanded

APPELLATE CIVIL

. b’qfore Sz1 Char les Sargent Kt Chz f Jztstwe, and
][r Justwe Ndndbhaz Hamdus. :

DHON DO BHIKA’J I, (ORIGINAL DEFENDANT), APPELLANT, % .GANESH
BHIKA’J I (ORIGINAL PLAINTIFF), RESPONDENT *

Hmdu law-——lnhentance—Mzssmg person-—Presumptwn qf death——C’lazm after,\ff T e
e -seven - years—Cp-owners—Absent " co-ouner—Claim to his- shave of property a,
que.stzon qf emdence, nol, of successwn—E’mdence Act I of 1812 Sec. 102 " :

- D., G, and B, were co owners of- certmn khotz vﬂlages B. dmappeared and

. was unheard of for more than seven years. | T his absence; D. recexved hls (B '8)~

" share of the rents and proﬁts TG clalmed to be entltle(l to a mmety of B share
I;herem, and brought this snit agamst D. R -f SN

*Second Appeal No. 9 of 1885
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