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puttmg air -end to it, and hence 1no presumptlon arises’ against’ - 1886
him from his qulescence, ndr does the possession become adverse BLMGBANDM_,
to him. - This pl‘lnmple is the oneon, Whlch the decxsmn in Dadoba Sx%ﬁ L
V. Kmshna,(” proceeds, and it xs 1mp11ed in Doe dem. C’olclough k

v, H u,lse(“) and other cases, - L
: Smrormn. o

" In the case of- a mor tcracre, the operatlon of the general pnnelple':'
is controlled or excluded by a positive enactment ; but, in the case
of a co-sharer holding after redemptlon, limitation -is computed:
only from the date when the - possession-becomes: adverse by the"
assertion of an exclusive tltle and submission to the’ rmht ‘thus’ set"ﬂ
up; in. ana,loay to the p10v1s10n ‘which bars an e‘icluded co~sharer »

. venerally by the lapse of: twelve yeazs flom the tlme When hef'f
: becomes aware of his exclusion. . S Tl g

We, therefore, conﬁrm the decree of the Dlstmct Court Wlthfj
costs. o S - ’

Dem'ee conjirmed
@38 &. Cl' 757.

u) 1‘ L R.,7 Bom., M. '
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: quore Mr. Justwe 14 ést. cmol Mr. Justwe Bzrdwood

BHA’UDIN (omanmn PLAINTIFF), APPELLANT, v SHEKH ISMA’IL ALus
) SL{LN DU AND OTHERS, (ORIGINAL Dnmm)urs), RRSPONDEVTS.

1887,
‘Januar,/ 11

- Partws 0 a  suit—2M ortga_;e——Suzt for 7 edemptwn or recovery q/ propert,j on pa,jment
o/‘ a clmrge-—-Posse.sazon aﬂea i edem_p{wn bJ one of several mortgagora——Aclvera f
- «possession —-Lzmztatzon ‘ g ’
. The plamtxff sought to recover h1s fa.ther s share in two portxons of famlly pro~ -
perty, one of which had been mortgaged by the plamtxﬁ"s father and the father of ;
-the deiendant No. 1 jointly.; the other had been mortgaged by the plamtxﬁ"s
father jointly with the fa ther of defenidant No. 1 ‘and the husband of defendant
No. 2 The first was tedeemed by the father of defendzmt No. 1 alone .in 1868 5
the second was redeemed by the defendant N o 1 more than twelve years before
the suits - : R S

“The pa.rtxes Were Mahomedans, and tbe plamtzﬁ had a bmihe}' and three sxs&e 's, ¥
only one of whom, (defendant No. 2), was a party to the smt -

+ ‘Defendant No. 1° contende«i that the smt; Wwas defective for want of pa.rtxes,
.and that it was time-batred, - ST 4 s

The Qubordmat.e Judge awarded the plauntlﬁ"s clalm. : The Asmtant Jndge,
on appeal,. held that the plamtxﬂ’s brothers and sisters were mecessary parbies, but

- . Second Appeal No, 96 of 1885.
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Larihet D a8 otherwxse the - possessor may be exposed to ma.ny sults upon the same ca.use of=
“action,” - e

: that xt was too late to ]om them, the sui thh regard to‘themzhavmg become

; jtent Judge of Ratnégiri, in Appeal ] No. 240 of 1886;
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barred by lmmtation He therefore, dlemlss"d the s it... Or econd a.ppeal

N ‘; I{eld by the ngh Court that all persons mte:ested in. a property, Whlch;

it s sought to redeem or recover on payment of a cha.rge, are necessary partles, ¢

o ~ ; ;“
. Held, also, that the plamtxﬁ"s brother a.nd sxsters ought to ha,ve been ]omed a8 co-
“plaintiffs, the defendant No. I’s possession after redemptlon not bemg adverse to.

" them. If it was adverse at all, it was adverse to.the.whole of the plaintiff’s 5

branich of the family, so as to bar the right of the group altogether.. “But that was

" no reason why tie co- owners should not be admltted as-¢ plamtlffs, and the_,
- suit go on  upon its merits. o ~ : -

THIS was a second. a,ppeal from the decree of G_ Jac

The plamtlﬁ"s father Abdul end the ﬁxst defenda.ntsv 'father,_

* Shébudin, jointly mortoacred certain family property to one Shekh
: Mehomed valad Shekh Husain, - This property was redeemed by;
Shébudm alone’ in 1868, - Certain® other property had: also beenl
‘:'.mortgaged in- 1860 by Abdul, Shabudm, and one Sa.msudm, (the‘”
" hushand of -the - second defendant), toone Sh1vrém Gangadher'
Sathé Th1$ property was redeemed by- the ﬁrst defenda,nt aloner'
,‘_"(the son oi’ Shabudm) .more than twelve years before the sm

* The: plaintiff  brought this sult to recover hlS father Abdul’

“share'i in both the said properties. ;" The first defendant’ wais’ ‘the
" sonof Shahudm, and the second defendant was the w1fe of Sam<
N sudni emd a srster of the plaintiff. ;- The’ plaintiff } had two other;
: snsters a.nd a brother, but these were not made- partles to the suit..

* The defendants pleaded (inter nlw) that the suit-was defectlve

for Went of. part1es, and that it was barred by hmxtatzon.

..+The Subordinate J udge held that the: plamtlﬂ‘ could stie a,loneij

ffand tha,t the suit- was not barred: by limitation: He, therefore
i aiwarded to the’ plamtlﬁ' possession of the share. clalmed tooetherf
- with mesne profits from the 1nst1tut10n of the suit, 0
‘.of Rs. 150 to defendant No. 1 oo v
Y On eppeal the Assistant. Judge held tha.t the p_amtlﬂfs clalm
7;i>i;'W1th regard to the. property, mortgaored 1o S}nvrém Gangédhar
v Séthé; was time-barred ; that part of the other property in dispute
* had'been alienated by defendant No. 1to certain persons; and that
the ehenees were neoessery pa.rtles to the smt. The decree of the

payment
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Agomst this order of remand : the plamtxﬁ‘ ﬁled an‘a,ppea;l tof." Suum
the High Court, whlch on the:11th December, 1883, -amended the i
decree of the Ass1stanb J udge, ‘and sent baek the case’ to be trxed )

de novo, - ; '

Thereupon the- Subordmate Judge proceeded to put upon'the' :
record: the’ persons to whom' defendant No, 1 had a,henated"part
of the property in dlspute, and to frame new. zssues '

At this: stage of the proceedmgs an ob_]ectlon was’ rexsed for
the ﬁrst time, that the brother and sisters of the plamtlﬁ‘ were \

necessary pa.rtles as the sult Was substantmlly one for pa.rt1tlon of
common property R :

. Thls objection was overru]ed by the Subordmate Judge He

was of opinion that the consent - glven by the- pIa.mtlﬁ‘s brother
vena,bled the pla,mtlﬁ' to sue - anne. RIS

~ On'the merlts the Subordinate Judge held that the a.henatmns
of defendant No.. 1 were not ‘binding on the plaintiff, and that he.

-Was enhtled to recover his: fathers share on payment of Rs. 160

to the defendant No o Be, therefore, passed . decree in the
plamhffs favour, - .

‘On appeal, the Asswtant.Judge held that the sult Was not pro- 'i'
perly. constituted ; that the- pla,mhﬁ"s sharecould not .be deter-' ‘

_ mined without resorting. to a partition of the whole of the'com= -
" mon. property ; that the plamhﬁ"s co-owners, his brother," and

s1sters, were necessary partles and that it was too Jate: ‘toimi

: plead them, the suit as'fo these co-owners: having become barred

by lapse . of time.- _He, therefore, reversed the decree« of: the -
Subordma,te J udge, and re_]ected the plamtxﬁ"s clmm thh costs...

Agamsb thls dee1sxon the. plamtlﬁ‘ pxeferred a second appeal
to the High Court :

- Ganesh Ramchandm leoskar'for the a.ppellant
Ezakadev Okemnaje .Apte for. the respondents.‘» S

© 'Wesr, J:—The plaintiff in this case sued for a share of g proper-

ty redeemed from mortgnve by Shabudin, fa,ﬂler of the defendant.

No. 1. The partxes are Mahomedans, and the plamtlﬁ‘ has a
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brother and three s1sters, one of thm, t is allegea is. Mama‘bﬂm .‘
- defendant No..2 in the suit and wife of Samsudm, a cousm who
_]omed in the second of the two mortgages of the’ alleged common
property . The plaintiff's fa.ther joined in, each of the mortgacres
. Thefirst was redeemed by Sha.budm alone ; the second by hisson, .
" Shekh Tsméil, alone. The plaintiff sought . his father’s share in
_each property on payment to Shekh Ismzill o'I' a proportlonate part'
of the sum paid for. redemptlon : o

" The defence steted -vaguely. that persons 1nterested\m the

' property had not. been made parties,. When this came to be

exphmtly set forth, it appeared that what was. really ‘meant was
‘that persons’ mterested by rlghts derived from ‘the’ defendants-

;had not been _]omed The Dlstnet Court reversed the decree of
~the Subordmete Judge and sent the case back for retna.l w1th

those ‘persons’ joined as. “parties. - The ngh Court - superseded‘
thls order by one d1rectmg a trial entlrely de ﬂovo - and ‘ then for-
the first time the objection was exphmtly taken, i in‘the Subordi-

.‘mte Judge’s Conrt, that the brother and  sisters. of the’ plamtlﬁ'
. -were nécessary parties, as the suit must be carmea onas one for-
' fpartltlon of. property. The! Subordinate .J udge thought theyt
- -were mob:necessary partles, a.nd that the consent to the suit; glven'

by the plamtxﬁ"s brother, enabled the pla.1nt1ﬁ' to sue alone i
In the Distriet Court, on the other hand, the Ass1stant-.J udge o

- held that all the co-owners with: the- pla.mtlﬁ' of the mterest de-
~rived from his father were necessa,ry parties. - He thought how-;"‘
gver, that, a5 to. these co-owners, a bar of limitation had amseni,f
through lepse .of time, and, therefore, as the sult could not now'f
, he properly constltuted he reJected the clalm ' e

» The brother and s1sters of the plamtlﬁ' were, ‘\‘nvre thmk,' neeeesars; ;:';

partxes, and two of the sisters. appear to have. been left out altqs<’
. ‘gether. . All persons interested in a property, whlch it is, sought'-.-
o redeem or to recover ‘on p&yment of a cliarge, are necessary e
pa,rtles as, otherw1se, the possessor may be exposed to many: sults .
" on the same cause of action. But we cannot. see——there is nothmg

Vit indicate—that a bar hiad arisen against the plamtlff"s Cco-owners-
whlch was- not equelly a bar against him, - {The third i issue 1alsed
: ’hy the Ass1stant Judge ought we: thmk to. have been de-j .
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md,ed -in- the - serise; thet vthe brother a.nd s1sters mlght 'be
admitted as co-pla.mtlﬁ's. 'The defendants had not, it is admit- -
ted, done anythmg subsequently to the ‘institution of ‘the suit - :

by the plaintiff, even if they. could have done anythmg, such a8

A9
e
Bn.h:m\_t

C IsMdMl -

~ to make their posSessxon adverse; if it was’ ‘ot adverse. before, :

to the former” co-sharers, and’t6 such persons it would * not

accordmg to_the- case—-Ramchandm “Yashvant :S'wpotclar v
Saddshiv Abdgc Swpotdwr —be adverse without at least somes

- thing more pronounced than mere holdmg after redemptwn. Ir

\

there had been &' really adverse possession, such as to bar: the'
nght of the group altogether, that would not, of course, be affected”
by ~the joining of all as co-plalntlﬂ's Sucha. possessmn adversa’
to all and barring all, is the-‘only one now contended for befors”

~It-may be- proved, but theb is not a reason why the co-
owners should ‘not be adxmtted as co-pla,mtlﬁ‘s a.nd the smt go: -

on- upon 1ts merits, - , , :
We, therefore, reverse the decree of - the- sttnct Court and‘

remand. the cause for retnal after: the brother and msters of"

the plaintiff have been: ma,de parties - i g

;. The eosts of each party down to the present day to be borne '

by thab party

- APP‘ELLATE CIVIL:

Bejbre Mr. Just:ce West and Mr. Jushce Bzrdwood
SHIVA’J I YESJ I CHAWAN (ORIGINAL PLAINTIFF), APPELLANT, » THE

' COLLECTOR OF. RATNA’GIRI AKDOTHERS, (ORIGINAL DEFENDANTS),

RESPONENTS* S i o

886,
Nov ber lG.

Limztatwn Act (X V of 1877), Am 12 and 14, Sch II—-Smt to set aside an nef
or order of an oﬁicer of Govemment—-Smt for possesswn-proesesswn urder an b -

. vorder made by officer of GQoveynment.

1 Articles 12 and 14 of Schedule II of the Lumta.tlon Act (XV of 1877) refer

" $o ordsrs and proceedmgs of A publxc functxonary, to which by - la.w is_given &

- pamcular effect in favour of one person or agaxnst anothier, subject, in the regular

‘gourse;. to a iurther )udlcxal proceedmg havmg for 1ts ob]ect to quagh them or set

' them asxde. s '7

e R Second Appeal No. :685 of 1884.
¥ 139-7 - :

.....
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