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"Ilmdu law-—Marmage of a girl without her futher’s “consent—Husband and wife
—-Smt by the fatlwr to declare such marriage void—Factum valet

_"‘The plamtxﬁ' a Hindu father, sued for a ‘declaration that the marriage of his

da.ughter, wlnch had been celebrated by his wife without his consent, was null
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and void, : "It appeared that the plaintiff had for about eight years vglun_ta,nly :

given up residence with his wife and daughters, and that he had several times

been requested by his. wife to get their daughter, aged eleven 'yéa,rs,‘married,v_

but had neglected to do so.. The. plaintiff’s wife, accordingly, baving procured a
suitable husband for their danghter, informed the plaintiff of the intended mar- -
" riage ; but the. plamtxﬂ" instead of approving the course taken by his wife, filed -

a suit, and obtained an injunction restraining his wife from' celebrating the mar-

riage. - The marriage nevertheless was solemnized with due.ceremonies, : The

. Court of first instance declared the marriage void, - The defendant appealed, and -

" the Tower Appellate Court reversed the lower Court s decree On appea,l by the
pla.mhff to the High Court, - k -

: .Held conﬁrmmg the decree of the lower Appellate Court that the ma.rnage
“should be supported, under the cu‘cumstanees of the case, on the principle of
 Sfactum valet, there being no express authority, in: the ‘Hindu law texts, mak-

ing the consent of the parents and guardians of a girl a condition precedent to the '

- validity of & marriage. The plamtlﬁ' having been informed of his wife’s intention

‘t0 marry their daughter, made no bond:fide. attempt to marry her, and, after en-.. v

- tirely foregoing his claim to all control over his danghter for many years, merely

attempted to assert his right without any regard to her interests, and with the

. sole object of annoymg the mother, from whom he had been long separated with

hxs own consent

Quaere, whether Cwnl, Courts Would set as,lde a ma.rmage 1f a- clea.r case was

esta.bhshed of fraud, by both the parties intermarrying, on the nghts of the fa.ther :

‘as- gna.rdxan of hiy da.ughter for the pnrposes of ma.rnage

v

~ SECOND . app"a,l from the dec1s10n of S Hammlck Dlstrlct

J udge of Surat

- Suit by a Hmdu father to have the marrlage of h1s daughter
erformed wzthout his consent declared null

ThlS suzt Was.: orlgmally filed by‘ the plamhﬂ' agamst lus wxfe
o recover possessmn of hIS two minor daughters, J4dav and
Mé,nln, praymg, ‘at the. same_ time, for an mtemm m.]unctlon»

o Second Appeal N 0, 96 of 1886.
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restra.lnmg h)s wife from giving J ddav in_ marmage to one_"
Shivldl. The injunction was duly ‘granted, but the marrlage
nevertheless was celebrated. - The plamtlﬁ" accordlngly a,mended‘
his plaint by inserting a prayer that the marriage. should be:
declared null and void. - The plaintiff was a Jain, and belonged
to the Lidvd Shrimdli Shravak caste. ' The' defendant; Béi
Méni, alleged, among other -things, that the ‘plaintiff had "ill-
treated her and tuined her out of his house exght years before the’
suit ; that their daughter, Jadav, having arrived at a marrlagea.ble
age, the plaintiff was requested to get her betrothed and married, -
but that he had failed to do so, and had asked her (the ‘defendant)
to get the daughter married herself, and, that she, accordmgly,
betrothed J4dav to Shivial, a respectable man, and had. invited
the plaintiff to be present on the occasion, but he ha,vmg decllned‘~

" The Flrst Class Subordinate’ Judge of Surat Who trled the'

‘suit, allowed the plaintiff’s claim by decreemg the" custody of

Jédav to the plaintiff; and déclaring the’ marrmge null and void, f’
The defendant appealed to the District Judge of - Surat who»

‘Areversed the deeree of the Court of first. mstance. ) Tho followmg
--is an extract from his judgment :— Lo ‘

R RS It is admitted on all sides that the consent of the father of the bnde is

‘a necessary condition of.a valid marriage among Hindus. But what is meant by a-
necessary condition ? It may well’ mean’ nothing more than that 2’ bride must
‘not—ought not—to be married without her-father’s consent. . It does not follow’

that, if she is married without that consebt the. marriage is ‘void." Marriage-

-is more than a civil contract ; it is, among Hmdus, an act of rellglon, and it
-+has not, in my opinion, been shown that the rehgmus eﬁicacy of the ceremony

depends on the father’s consent.--But supposing the father’s’ congent . to be

-necessary in the sense that a marriage would,.in default of it, be v01d Iam in-
- clined to the opinion tha.t in this case the, father by surrendering the _care and.

maintenance of the girl. from her infancy to her mother Jnust, in equity, be held

“to have sirrendered the’ right to give her i in marmage as Well “and that he had
) ~put it out of his power. to assert his aubhonty over her a.t the last moment. ‘ The'
. “éase of Bdi Rulzyat (1 Bellasis’ Report, 1840-48; p. 43) is in pointi: a.lthough in
- that caseit was proved that the father had deliberately abaudoned ‘the daughter,

" yhile here'he only neglected his duties as a parent. “Again, grantmg the father’s

: -right. to bestow ‘his da,ughter in . marrlage, it is equa.lly his duty to get her{
',marned “But’ we ﬁnd that Jé.dav had- atrlved 2t the’ full ‘age” when ‘marriage’
“is deemed mcumbent and yet . the father had done ‘hothing towards fulfilling

that duty ; and if it is the father 8, duty to get his daughter marrled then the
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Present attempt to annul” the marmage must be a uolatxon of his duty and.

abherrent to the spirit of Hindu law. -

But other considerations’ lead me to the conclusmn that this marriage must be
upheld. , Duqng the whole course of this case I do not find that any instance .
-'has Ybeen cited of 2 marriage once performed according to Hindu rites and cere-

monies being snnulled, because the father has not given his consent. I think that .

. the Court. should hesitate hefore taking the. unprecedented course of declaring
such a marriage void. * Again, thisfs not a case in which the Court can by a sim-
‘ple decree restore the persons affected by it to the position in which they stood
before the marriage. Supposing that the Couit is” able to declare the marriage
null and void, still no power on earth is able to restore the innocent ‘girl Tadav

to the position of a marriageable virgin. . :It has been asserted that the- fathet

would even now be able to find another husband for her; but I helieve that
no one who knows the Hindu ideas on the subject would rely- on such an
assertion for an instant. Supposing that Khushal's prayer were to be gmnted

~ what, it may be asked, would be the effect on the future life of the girl? It is not
too much jto say that her happiness would be irretrievably ruined. - She would
lose the respectable position of a married woman, and would be reduced to the -

life of an ascetic or something worse. . If ever there was a case when the maxim

_of factum: valet ought to prevail, this certamly isone* * ** . On the above’
grounds, 1 find that the marriage must be upheld, though celebrated without the N

* father's consent. . As regards the prohibitory order of the Civil Court, no author-
ity, either. of statute law or of decided cases, has béen ‘adduced to show that

a marriage is void, because performed in spxte of the prohlbxtlon of a Civil
. Court.”

.

. Flom thls deCISIOIl the plalntlﬁ' preferred an appeal ‘to the
ngh Court. X

(SR

K T. Telfmg (Shdntaram Namyan W1th hlm) for the appel- :
lant :~—The  main' question ‘in' the" present ‘case is how far a’
marriage performed, without the consent of the glrl’s father, is
valid: The ‘marriage of J édav ha,s taken place not only aga,mst

_ the, W111 of her. father, but also in defiance of the injunction of the :
Court.. The father is primarily entitled to the custody of hlS
chlldren——Maynes Hindu Law, para. 80. The Hindu law glves
.8 list of persons who can- glve away a gxrl in marriage, and
among the ' enumerated persons the father comes, first and. the
mother last, of all.: The mother’s - rxght to give her daughter i m
marriage. arises only in default of the better qualified persons :’
see Nundldlv. Tipeedds® ; West and Bithler’s Hindu Law, (3rd ed.),
p. 874, note( F): " The consent of the father, who was a.hve, was,
therefore necessmy to vahdate the marrlage '

(1) 1 Borr., 16.
B 1400-.9 s
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Ganpat Saddshiv Rav (Wlth G’okuldas K akdndds) for the respond'-'
ent :—Under the Hindu law, marriage is not a contract. It is
a samskdra and one of the sixteen ceremonies; and i is 1ntended’
for the purification of the soul. Giving a girl in martiage is
rather a duty imposed upon the persons enumerated  under, the-
Hindu law, than a right. . Marriage is a purely -religious aet. -

" Being a.religious act, marriage does not require, as an essential,
_the consent of the parties to marriage, or that of their .parents -

or. guardians—Mayne’s Hindu Law, para. . 84 If .consent
was-the essence of marriage, the marriage of Junatics;

invalid under the Hindu law, but it is not. so‘,y,,eA‘i{_x‘x_lle;rrieg’e

actually performed, though without ' the consent- of :the :person
whose consent ought to have been previously. obtamed is valid—
Stmnge s Hindu Law, Vol. I, p. 34 ; West and Biihler, (3rd ed 2,878,
footnote (f); Steele’s Hindu Law and Custom, p. 2(new ed.) Mame S

JInstitutes, Ch. IT, pl. 67: ° Marriage is an indissoluble, act. - The -
. ‘marriageable age of a girl is fixed at six or. elght years of age, at
_-which age the girl . not being able to choose for: herself th l;duty,{
_ falls on the father primarily. : The. texts of, Nérad ast :the .

duty on the father.and others quahﬁed togive a glrl ma
Here the father had abandoned his wife and chlldren, and not-_’ i

. withstanding that he had been requested to obtain a husband, for

‘his daughter, had failed to do so. A father not. gettmg his daughter

. married, who has reached her marnageable age, is reprehensﬂole
. see Manu, Ch. IX, sec. 4,pls. 90 .and, 91:: The case. of - Nundldl
- v. Tipeedds®, cited for the appellant -has no apphcatlon ‘as it holds“" o
~only that a ma,rrlage contract. is not blndmg without the consent -

“of the- father .If the father neglects his duty; the glr an=herself .

- choose s husband.. .. The reason- why the mother. comes last,
";‘the list, is her dependent position; The Madras. High:: Court has
taken this . view: Namasevayam Pillay.v. Armammm
A marna,ge duly celebrated cannot be.. annulled——]l[odh saodlmn :

mi}";.*(l) F Borr'., 16.~ :‘
220204 Mad, H-C. Rep. ;3417
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’ p 53 Mandhk’s Vyava,har Ma.yukha,p 409 Nortons Leadmg'

Ca,ses Vol I p 1

Skantdram Narayan in - reply ——In order to constltute a
marriage according to one of the approved forms, therse must:be
-the givin'g. of the girl, which is the first and the indispénsﬁble act,
and essential to a valid marriage.. The right of other persons to

give a girl in marriage arises when the father is dead; Marriage _

.-and adoption require giving and - receiving. . Marriage is both &

‘contractand a sacrament. * It is true that there is no cdnsenf{ on’
_ the part of the parties; but there is the preliminary:vdkddn or.

giving of word,” "which ‘constitutes. a - contract. - Slokas: 11 of

Chapter III of Manu are devoted to private morals, and the pro-..

" hibited degrees are therein given. ' Sloka 20 of the chapter gives

the forms of marriage. “Four of these forms show that giving. 3
"and receiving are matters of necessity. The marriage of Jadav in -
- the present case was by one of the approved forms,she having:
been married by-the Brahma form, which, like the Daiva form,
makes the giving of the girl a necessity. .The “Asura, form requires.

‘the taklng something from the bridegroom® ‘and - giving away -the
daughter Brahma and Asura are the only two forms approved and
. in‘use, "The persons togive the girl are certain-specified persons: .

‘see Manu Ch 8, 208, 204 -and :205. Eight years is not-the:time:

“ab which a glrl should ‘be married. " The word" “ -marriageable ”,
i the*sloka is to- be interpreted asreferring. to the time- -when

~ the girl has attained -puberty, andthree years more are given
~ from® that -time. " Jolly’s- translation of Nédrada, of which secs. 20

‘and 21, (mde'pp 82 and 83), contains -a list of- persons who can’
givea girl in' marriage. Sectlon 22 says if none of these are avail-,
able; she herself is'to"do it.- - This is 1mp0rta.nt to show that.the
period of marriage is- ‘maturity. - Elght years is the suggestion of
 the commentators : ‘as ‘the age of betrothal. These authorities go
“to- “prove that it is the father who ‘must ﬁrst give his daughter in.
3 marna,ge and 'if - he should fail; thén she may do'it herself only

‘o’ arriving “at - theage- of -puberty. - Choosing &-husband" for
" herself will - -amountto - & géndharva marriage; ‘which-ddes not-

“obtain’ now:. Here the ‘age of ‘J4dav Was ten-or eleven, and-she’
was not fit t6 give herself in-marriage. In deflatice of the Court's.
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injunctiont’ the marrmgexhas takeutpla.e_e “The father did o ’:
neglect his duty, for he had looked for a husband for his daugh_ter
and while he was alive the mother could not ‘exercise the power
without his consent. The Nirnayasindhu, the Dharmasindhu, the =
Achar Chapter of the Mitdkshara, and ‘also the Sa,nské,r Ke.us~-
tubha support the father's anthonty togive his daughter i in mar-
riage. Here the girl has not given herself away as a matter. o't'
fact, and in so far the marriage has taken pla.ce w1thout the father s_
eonsent it must be declared a nullity. LTl
‘SARGENT, C. J.—This appeal raises a questlon of some 1mport~
ance to the Hindu community,  The plv.mtlﬁ' mstltuted t}us suit
against hiswife, B4i M4ni, o recover possession of his minor daugh- _

* ters, Jadav and Ménki, and on the 23rd October, 1883, applied to
- the Court for an injunction 'restraining the defendant from. giiving

J4dav in marriage to one Shividl.: The Court ordered the injune- -

tion to issue, but the marriage was nevertheless celebrated by the -

mother on the 15th November, 1883. The plalnt was then, amendedf
by adding a prayer that the marriage so eelebrated: should be.
declared null and void, on the ground that Jadav. had been glven .

in marriage by her mother without: the consent of her father the R

plaintiff. The Suberdinate Judge held - tha.t this- c1rcumstance

. which he found proved, rendered ‘the’ marriage null’ and v01d: a

The Distriet Judge, on the contrary, held, that, under: the circum-. V‘

- stances, the. father had forfeited his right to give his da.ughter—v

ing been '

in marriage; but- that, in any- case; thea marrlage havi
celebrated, eould not be annulled. : IR .

- The parties are Jains by rehgxon of the Lédva, Shnméh .
Shrava,k caste, and -it was not dlsputed that the proper. form .

. of marriage, according to the usage of the caste, is the’ Brahma'
_-form, which. eonsists in the solemn gift of the bmd by _
her. relations to the selected . bridegroom. . Wlth the proper‘reh-_

gious ceremonies; nor.was.it. _contended : that the Hmdu‘ law

" of. marriage—which, |- as Dr. Bénnerjee observes in’ hls;;Tagore»
' Lectures, p. 259, does not differ among J. a.ms from :the ordmary;
.~ Hindu law: except in . minor details”—was; not apphca,ble in: the..
- present case, owing. to. any. partleular custom or usage of the caste -
~‘Marriage, a¢cording to the.Hindu law. books, isa’ strletly rehglqa
. ous mstltutlon, the only samskara or} sacrament whlch can be--

,,,,,,,,,,
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)»'perfox.'n‘xedf. for aﬂwomap,-ant‘i by long established custom the :

" religious rites, which. constitute the celebration of marriage, are

‘deemed to be: completed by the saptapadi or W&lkmg of the seven

steps by the bude and bridegroom.

As the marriage of glrls before arriving at puberty was stmctly

' en301ned by the Smriti writers; it~ became necessary that some

inember of the family should be appointed to discharge the duty :

“of betrothmg the girl at the proper age ‘and giving her away on
the celebration of marriage; and we find, aceordingly, in Yéjna-
valkya,, Vlshnu and \Tara,da, rules on the sub_]ect of guardianship

‘over a maiden for the purpose of marriage, which, it is admitted,

“are the. foundation of the modern law. These rules agree in

iass1gn1ncr to the father the first place, and to the mother a ‘place

after a,ll the male relations in the paternal line; ‘and, indesd, in
. 'the two latter authorltles after those also in the maternal line.
These rules have. been construed by the late Supreme Court, the
Sadar’ Adélat and the present High Courts in several cases to' be

: 'found in the reports, and have also been’ ‘enforced, according to -

- such construction, before the actual marriage had taken place, and
' ‘where the questlon between the parties was solely as to who was
* entitled to betroth the girl. We majr refer to Ez parte Junkyj-.

A_ Permud Agmwallah ; Nundldl v. I’dpeedas(2) Namasevayam
r ‘”“?/ v. Annammaz Ummal(3> But the actual question, which .
noW presents itself’ for declslon, has, so far's as We are aware, only o

'come before the Civil Courts on’ two occasmns, ‘and ‘was then’
* decided in the negatlve “In Bdi Ru,lyat v. Jeychund Kewul®,

, where ‘the” marna,ge had been solemmzed by the mother w1thout

' the consent. of the father, the questlon as'to ‘the legahty of the

: m&rrl&ge ‘was referred to the Shéstris of Sur&t as well asto :
- those of the Sadar Adélat, ‘and upon their exposition of the law

the. Court held that the marriage having been duly solemnized,

“could not’ be annulled.  And,again, in Modhoosoodun Mookerji v. -
"Jadub C’hum:ler@ the Court held that the marriage could not
be dlssolved in the spec1a1 cn'cumstzmces of the “case, but also -
1 expressed the oplmon that in no case ‘could it be annulled havmg ’

m Boulnois’ Rep Vol 2,p 14 ,'1 4 Mad. HC. Rep,, 339. ,
(2) 1 Borr lﬁ “"(4) ‘Bellagsis’ Rep ;, 1840- 48,p 43
: S 3Ca.lc w. R, Civ. Rul,, 194." ; .v
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been duly celebrated and. such is sta.ted to be the la.w m Mayne s

Hindu Law, para. 81, and also in Dr. Bénner_]ee s Tdgore Lectures -
on Marriage, although- the latter writer suggests. that .althotigh
the want of the guardian’s consent would not necessarily; invali= -
date. marriage otherwise legally valid,” the guardian might, for -
any sufficient reason affecting thepropriety of such marriage, obtain . -
2 declaration that it is void. = Lastly, it is so stated in Steele on.
the Law and Custom of Hindu Castes, p. 80, upon the authority
of an. answer of the Poone:.College,? that a rfxm:tiage;cohcluded'_ :

‘ without consent of pa,rents is not. void, if the prescribedvéeremo-'

‘to the Nlrnayasmdhu, a Work whlch as the learned authors of

West and Biihler say, is « highly esteemed in Westem Indla. :
especially among the Mmathés 1in deciding questions; about rehgl- '_
ous ceremonies and rites.” - Such is the state of the. authorl fye

If we turn to the texts themselves which prov1de for:the sue- ..

~ cession of persons upon whom the right’ devolves-of: marrymg the" -
. maiden, we find that they are’ dlrectory rather than” mandatory
“in their tone, and contain no expression from Wh1ch the 1nva11d1ty

of the marriage. can be. mferred as’ the consequence 0 ‘v'\depa'rf :
ture from the letter of their provisions.:-In'the texto djna- .

- valkya, which is to be found in 2 Strange s Hindu Law, p."28, the

relations are enunciated “as the proper persons to giv away a -

* damsel, the latter respectwely on fa,llure of the . preced In
Colebrookes Dlgest Bk v, Ch 2, sec. - 135 the sam xt is-

ay have been" the v1ew
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“of marriage in the earliest times before -Brahminical influences
* had fully asserted their supremacy, the present theory of marriage;
' ‘a.ccordmg to the Brahma form at any rate, repudiates all idea of

'property by the relations in' the damsel, and assumes that they
~ act as’her guardians in the discharge of the! sacred duty of mar-

rying her, ‘before she arrives at puberty,to one who satisfies.

‘the ' conditions mentioned in the sacred texts. The decision in

- —Namasevayam lelay v. Annammas Unmmal® illustrates this view:

‘There the Court allowed ‘the mother to have a voice in'the be-
. trothment of her daughter notwithstanding the claim asserted by

_-the brother of her deceased husband to the exclusive rlght to give
'~ the girl -in marrlage They say, referring to the passage in the

- Digest, that “the text does not necessarily import the a.bsolute_ ~
© - exclusive rxght which the plaintiff seeks to have declared, viz.,

. the rlght to betroth his brother’s daughter to any person whom he
" may hereafter choose without reference to her mother; and even
- against her feelings and wishes.” - Similarly, the Courts -have
" held: ‘that the father might lose his right -of betrothing  his

,da,ughter by -his own -conduct, or"be deemed- ‘to have abandoned
. it; aswas decided in Modhoosoodhun Moolcemeev Jadub Ohunde'r(2) E

' and The Inng v. Kzstnamah Nazck 8,

But 1f upon the true constructmn of the texts, »the glvmg :

: the g’lrl in marriage is not a, right, but a duty to be dlscharged

for. the’ spmtua,l beneﬁt of the girl; it Would be 1mposs1ble we R

‘think, bearmg in mmd the extreme lmportance which . the

Hmdu law’ attaches to the marriage of females, to hold, in the '
a,bsence of dlstmct words mvahdatmg the marrmge, thaf the :

consent of the partlcula,r person upon Whom the duty devo]ves

,}of giving | the girl in marrlage, as prov1ded by the texts, is. _
:'i'of the essence of the marriage, ‘and. if it ‘be not, then the
. prmclple of @ factum valet” -is a.pphceble and it is scarcely »

‘necessary to say that the propmety of 1ts appllcatlon, in the case

of marriage where ‘the consequences of a declaration of 1nva11d1ty ‘

. Would if not expressly by law,at any rate by the social custom of

'Hmdus e 80 serlous to the Woman is far stronger than in the »

) 4Madh‘H c. Rep 339. - -®3 Cale. W. &, Giv: Rul., 194,

: "‘3)..1 Norton sLeadmg Cases on Hmdu Law, P Lo } e
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case of any other change of legal status. The consent of parents‘ 3
and guardians as a condition precedent of the validity of marri- -
-age before the parties have arrived at a certain age is 1equ1red by, -
the law of most European countries. But the intention hagbeen -
a.lwa.ys expressed in the clearest language so as to admit-of no -
doubt. The invalidity of the marriage of a male under twenty-

five without consent of parents, is, by Fr rench law, provided for by
’ 'express words declaring that such a maleis “ incapable of marry-
'mg without consent: see Code Napoleon. - And again, Lord Hard-
- wicke’s Act in England, ‘which was passed in a great measure to

prevent the. marriage of minors without the consent of pments or -

: .gua,rdlans, declares that the marriage of persons-wilfully inter--::

married without the: license from a person havmg authority to“f
grant the same, (the grant of which is foxbxdden to minors with- -
out such consent of = parents and guardians), is null - and void. -

"No such language (as we have already - pointed out) is. to be -
~ found in the Hindu texts,. and w1thout it ‘both- authouty and’“

reason -require that the marriage should be. suppo1ted on “the

~ principle of- factum . valet. - . Whether the’ Clvﬂ Court” Would set )
‘aside a marriage, if a clear case was established of fraud, by both--

the parties intermarrying, on the rights of the father as guardian ‘
of his da,ughter for the purposes of marriage, it'is not necessaryv'

" to'express an opinion, as the evidence in the present case can leav
:no doubt, as, indeed, has been found by the District J udge that'

the husband after being informed of his wife’s mtentmn to marry.

.~ their daughter made. no bond-fide attempt to marry her ; and: after,_&.

-entirely foregoing his ¢laim to all .control: over his daughter for”:

" many years, merely attempted to assert- hlS right w1thout a,ny"-"‘

regard to her interests, and with the sole object of spxtmg the‘!"’:

 mother, from: whom he had been long separated  with his own'
consent We must therefore conﬁrm the decree with: costs’ - ’

Decree conﬁ9 ned. . ..
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