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under Reguletlon XXIX of 1827 and the recent Acts, ory ifhe 1886

" had & remedy, it was b&rred by hmltatlon before the 1nst1tut10n " Smveha
. , P Dingar .

of the’ present suit, ° : GnAnpunu
We, therefore, conﬁrm the decree of the Court below w1th costs. . Tmg
' SECRETARY"
= : ~ Decree conﬁrmed oOF STATE FOR
- INDIA,

v APPELLATE GIVIL

Before Sir Charles Sa/rgent, Kt., Chzef Justwe, amd

. My Justics Nandabhdii Haridds. - -

HARI SADA’SHIV (ORIGINAL DEFENDANT), APPELLANT, v‘SHAIK y lsussg.l o B
AJ MUDIN (ORIGINAL PLAINTIFF), RESPONDENT * . ______L

lmim—Resumptzon of indm village and regrant, e_ﬂ"ect of—Acts of State—- Wdzkars, o

' status of —Treaties of 1820— Effect of grant of indm under constructzon——Attach- ;
) ment by G’overnment of such mllage limited to what, = . . % -l

From the year 1820 down to the year 18’72 the kaar fa,mxly Had been in the
enjoyment of the village of Pasarni under a treaty between the East India Com: °
. pany and one Shaik Mira. ‘Abdul K4dar'and Khin Mahomed were brothers and B
the last male descendants of Shaik Mira. For an alleged fraud of Khin Mehomed
. Government restricted the enjoyment of the said . vﬂlage to his life-time only.
Abdul predecéased Khan.Mahomed, On the death of 'Khén Mahomed, Gov-
~ ernment; on ‘the 3lst- December, 1872, placed an sttachment over the v111age.'
On the 13th July, 1874, a judgment-creditor of -Abdul. caused -the lands in
dlspute, which were mirdsi lands of the Whikar family situated at Pasarni, to
be sold "in ‘execution of his decree ‘against Abdul, and they. were purchased
by’ the défendant, who was put m _possession’ on the 22nd April, 1876.. In
the meanwhile, Government, havmg chosen to recognize the plamtlff as a repres
sentative -of the Waikar family, had removed the attachment, and régranted the -

" village to the plamtlﬂ' shortly before, viz., on. the 3rd April, 1876.- The plaintiff
being d1spoSsessed sued the defendant, contending (inter alia, ) that Abdul, having
predeceased his brother, had no interest in the lands, Whlch had been purchased
by the defendant. -The Court of first instance awarded the plamtxﬁ"s claim, and

_directed the defendant to pay the plaintiff's costs, - The defendant appealed to the

* Distriet Juﬂge, who was of opinion that the proceedings ‘of Government since the
attachment i in 1872 and restoratxon of the village were acts of State, and he varied
the decree of the lower Court by cuttmg down the plaintiff’s costs, made pa.yable by
the lower Court’s decree, ‘to half. -On appeal by the defendant to the ngh Court,

) Held reversmg the decree of the lower Appella.te Court, that the pla.mtlﬁ"s
" _claim should be dismissed. " The attachment placed by’ Government on the death
-of Khin Mahomed in December, 1872, 'was limited o an-exemption from assess-
ment and the resumption-and regrant to the plaintiff dxd not give the plaintiff any

’ .t1tle to the lands ih questlon The proceedmgs of Government in 1873 and 1876
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- 1886.° by which the plamtlﬁ' was recogmsed as the representatlve of the Walkar famlly,
Harns were not acts of State,  The status of the kaars and other persons, Wlth whom
Sapismrv  the agreements of 1820 were entered into, was not that of an independent soverelgn
SHQ;. ic - They (the Wiikars) were merely powerful saranjdmdars subordinate to the Ré]a.
Aguupiy, ~ of S4tara, and after the annexation of the terrltory of the Raja, in- 1849 they held
their lands under the East India Company. g

referre&r‘,

. The Secrctary qf State for Indza. in Gounczl v. Namyan Balvam Bhoale‘
to= and dlstmgulshed i .

' THIS was & second appea,l from the declslon of 'W H' Crowe,
Dlstmct Judge of Sétdra. P N

- The lands in dlspute formed part of the vrll'age of Pasarni, in the-

, Sété,ra. District, restored, in 1820, to one Shaik Mira Wéukar, along

’ Wlth other Jdghirs, indms and vatcms, under & trea.ty? between
him and the East India Company A

The' fifth cIause of that treaty was as follows =
. “ Whatever indm v1llages, vatams, and other. a.llowa,nces ha,ve
hltherto belonged to Shaik Mira’ “Wiikar,’ within - the :

" ries of the. British’ Government or of His nghness (the ’RaJa
of Satéra,) shall be continued, and Whatever itern nue.
belonging to H_ls Highness’ Government may be within the ]agkw ’
shall be continued to be pald Al dumiéla” v111ages and land

| mrshasan dharmddds, devasthdn rezwzdar khymt nemmik a'ruk
- &e,, mthm the Jjghir must be contmued as- they ar ;
Al persons having possessron on Government deeds” are: not- tov .
be interfered w1th &e .

The said property devolved by successwn upon Abdul' Kada.r‘

: and Kha.n Mahomeéd, who were brothers and- €0-oWIL ‘of 1t,_.
For an aJIeged fraud of Khén Mahomed the Government limit- -
ed. the enJoyment of the property to his hfe-tlme, andj ut off
- “his- lmeal descendants from successmn * Abdal™ Kédar pre- <
deceased Khan Mahomed who died on the 31st December 1872.
,Upon the death’ of Khén Mahomed Government placed an at-
tachment upon the property Subsequently the Govemment

T recogmzed the plamtlﬂ' asthe legal representatlve of the Wélka.r

famlly, removed the’ attachment -and Testored the property to

. ‘,.hlm and: put the- plaintiff’s- admlmstrators in possessr ‘
o8rd. Apnl 1876.: Th1s actxon was approved of by‘ th ,.:H‘)me
(}overnment. . ‘_"‘f o

‘W Prmted Judgments for' 1883, P 244
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‘ Durmo* the. pendency of the attachment a Judgment credltor of
Abdul Kédar caused the lands in'dispute to be att ached and sold

in executmn of his decree against Abdul Kédar. - The defendant'v
purchased them on the 13th July, 1874: and was put in possesszon

on the 22nd April, 1876.

" The plemtlﬁ' bemg dlspossessed by the defendant brought thej
present suit to establish his right to the lands, allegmg that they
belonged to him and not to Abdul K4dar, Who having predeceased -
Khén Mahomed had no interest therein, and that Government -

ha.wng Festored the same to him, and put him in possession, he
was Wrongfully dispossessed by. the defendant. . The plaintiff

prayed that the property nnght be restored to hlm and mesne.

‘ proﬁts aWa,rded

" The defendent contended (mter aha ) tha.t the property hadk_

belonged to Abdul Kéda,r L Sl

The Court of ﬁrst instance a.warded the pIamt1ﬁ"s cleum and R
ordered the defendant to pay the whole costs of the pIamtlﬂ' On

ﬁ appeel the District Judge varied the lower Court’s decree as to
the costs, with the’  following remarks:— * = * ¥ % % Tg

~is not- competent to_this Court toi mqulre mto the act of Govern- ‘

. ment in recogmzmg the present pla,mtlﬁ' asthe representatwe, as.

 such act was an act of State—The Secrétary of State for India in

. Oouncil v. Nérdyan Balvant Bhosle®. . No other. sarad or title-
7 deed- for thls property, other tha,n the treaty of 1820, s stated to-

: ex1st S N T T - There is no doubt that great .

lax1ty ha,s been ShOWn in the conduct of~ the plaintiff’s - case
ok k% kT think it will be fair to make the plaintiff

, pay' one-helf of his own. costs, and I amend the decree of the )

_' lower Court to that extent * Ak | %

Macpherson (Shamrd'v Vzthal Wlth ‘him) for- the‘:eppeﬂent‘
“The vﬂlege of Pasarni wasa pnvate ndm of ‘the Wéikar family,

" and, as such, was not resumable.  The attachment by Government -

* was not an ach of State as held by the District Judge. ' The grant,
under exh1b1t 53, glves s the: vﬂlage to the grantee from generatlon

. to generetlon, and 1t Was not resumeble by Government A v11~ ]

Cel (1) Pnnted Judgmentsfor 1883, p 244. S
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lage which has once been ‘granted as inidm cannot be otherw1se,

~because it has been - resumed by the British- Government— Mills,
. Collector of Kaira, v. Modee Pestonjee K. hoorshedjee(l) It was

private property, and the British Government were not - justified
in resuming it. The rlght of the: Government Was only as re-
ga,rds exemptxon from assessment. ‘ ‘

: Latkam, Advocate General (Letth a.nd Shwnta/mm Namyom
with him) for the respondents :—The tenure of ]dghwdars did not;
exist in S4tdra prior to British rule:, Since then. the Wénkars
were regarded as holding under a pohtlcal tenure, and, as such,:
their indm property was incapable of being alienated under, the
Act XI of 1852 and Act IT of 1863, section 16 of .which deﬁnes :
a political tenure as “tenure created from or dependent upen.
political considerations, the existence of which’ shall ‘be’ deter-

“mined by the Government.” The meaning of the terms ¢ resume >

‘regrant’,or‘continue’ is the same. This was a mlxed estate of
saranjdm and indm -held under- the trea,ty of 1818 (mde Gov-
ernment Resolutlon) Government reframed tha,t resolutlon m
February, 1884 : see Aitchison’s Trea.tles p- 340.. Government
had right to resume it, the’ grant belng from ‘the Br1tlsh Grovern- B
ment The Government has power to. resume, a,nd 1ts dec:1s1on -

SARGENT CJ. —The facts of the case are 50 fully set out in’

the Jjudgment of the District Judge that we think it unnecessary

to refer more  particularly . to them' than i 1is. reqmred to explain

 the view we take of the case. .., The District Judge has held, but |

we think wrongly, that the proceedmgs of Government in: 1873

. and 1876, by which the plaintiff was recognized as the represent- ‘
- ative of the Wdikar family, and the whole estate,. saranjdm and -
. indm, was directed to be- contmued to the plaintiff as ‘such repre-
fsenta,twe, Were acts of State : '

(1) 2 Moore 8 Ind Ap . 37 : (8. 7 Moore s Ind Ap ,’555 ; 2 )
(2) I L. R 10 Bom 34 (4) Prmted Judgments for 1883,p 244 »
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‘ ’Government were dealing with the R4ja of Sé,té,ra ‘who was'an
: mdependent sovereign. But the sfatus of the Wiikars and other-

_ persons, with- whom the agreements of 1820 were entered into,
-was. far vdvlﬁ'erent they were merely. powerful samnjamdars sub-
" ordinate to the Réja of S4téra, and who, after the annexation
"of the territory of the Rédja in 1849, held their lands under the.
‘East India Company Their posutlon was very similar to that

of the Begum Sumroo after the cession of the Doab by Dowlut

R4o Scmdla. in 1803, as to whom the Prlvy Couneil held that

the resumptlon by the East India Company of her Jhghtrs was -
‘not an act of State, but the resumptlon of jdghtrs previously held -

from: the G'rovernment under the’ trea.ty agreement Wlth her in
1805. . -

However, 1t has been contended that, in any case, the Wéukar
_"famJIy must be deemed to have held the indm in questlon under

“the treaty agreement of 8rd ‘July, 1820, on political tenure so “
“as to brmg it within the contemplation of clauses 2" and 8 of

: sect1on 2 of Bombay Act VII of 1863, and, therefore, “ resumable
g a,nd contmuable in such manner and on such terms- as Govern-
‘ment mlght from time to time see fit to determine.” " Inthe view
”‘iwe ta.ke of the effect of the action of Government in‘ 1876 itis

not 1 necessary to decide the question raised by ‘the above con- '

ltentlon ‘nor would it be convenient to express an opinion -on it
in the absence of Government. - Assuming the validity of the
"+ action of Government, the question - still remains as to the efféct

- of the.resumption and regrant to the plalntlﬁ' ‘Now-the Acts -
" XT. of.1852 and VII of 1863 (Bombay) are in'pari materia, and ~

the ter;n « resumption of lands” (unless there be something in the

~ context to show the contrary) must receive the same construction .

_ throughout .On the 27th -May, 1854, the Government passed &

~ resolution explaining the effect of resumption in its legal sense -

and. as understood by Government. .- The resolution says: “ An
. that the law allows ‘as regards ‘resumption is the discontinu-

~‘ance of exemptlon from payment of the Government revenue,

: 1eav1ng the indmddr, who is in'the occupation of the land, to re-.
tain the land SO long as he pays the assessment 1mp0sable on
the, land as khalvat land accordmg to the revenue survey settle-

' ment or, in' dlstrlcts Wh1ch have not been subject to the oper-.‘

.~,
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1886, ations of & a survey, accordmg to the rates obtamable in. the v11-v
Harr  lagein Whlch the land is situated.”  We may ‘also refer on - this
S‘w‘fm part of the case to the: decision .of Sausse,. C.J.,° - in. Vishnuw
Af’;;;;’; " Trimbak v. Tatia © and of this Court in' Ganpatrdo - Trimbak: v.
S Glanesk Béji® as estabhshmg that the effect of resumption under
~the above Acts is to leave the right to the land in the possession
‘of the indmddr untouched. - The attachment placed by the Gov-
ernment on the village on the indm and saranjdm property on
the death of Mahomed Khén in December, 1872, must therefore,

be regarded as limited to the asssessment. ' i

* In the present case the plaintiff seeks to recoyer possessmn of
land described by him in his plaint as mirdsi land belongmg to
the Wiikar family, on the ground that on the death- of Khan
Mahomed it was attached by Government and- ultlmately granted
_to'him in 1876. The above remarks show that such’ resumptlon
and regra,nt to ‘the plamtlﬁ‘ aﬁ'ord no ground of t1t1e t th land
~in questlon

“In the- enqun'y before the Subordmate Judge, under sectlon
269 of ‘the Code of Civil Procedure, directed by the late Chlef
Justice and Mr. Justice Melvﬂl by the order of 11th J uly, 1877

“ the plaintiff’s claim in respect of heirship, whether’ of - Abdul
" Kadar or Mahomed Khan, was considered and - dlsallowed :In -
" the present suit,” as appears from thé plaint, the” plamtrﬁ" ba,ses
~ his title exclusively on the grant from Grovernment and that
- it ‘was so regarded, is, shown by the order of this- Court datedv
. 6th September, 1882, remandmg the case (on appeal :Erom Mr.
-Mactier’s decree of 22nd July,- 1881,) for the District’ Judge “to
 decide whether the plaintiff has proved that, at the ‘date of the
" sale to the defendant, Hari Saddshiv; the land in- drspute had
e been resumed - and regranted to him by - Government and was
‘f_;ﬂconsequently his property, and not liable to be: sold 1n‘ execu-
tion ‘of Krishngji’s decree agamst Abdul Kadar
i now. been decided agamst the - plamtlff contrary to. tn
- -of the District Judge.: ¢ We. must therefore, reverse th
) and dlsmxss the pla1nt1ff’s claum Wlth costs’ throu‘ 1

: ’,5.“1"1.1' Bom. H _C-vRep-,p- 22 @ I L.} R, 1) Bom’ 112,
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