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1586. Wzsr, J. —When oLtwo persons one is in en]oymeut of property and the’ otherw
RAMCHANDRA -has no enjoyment or possession, that is, primd, facie, an exclusion of the latter. :
N.RAYAN . There may be a- contract or other jural relation between the parties which accounts’
N L:;h' AN for the sole possession, - and makes it ‘preserve, instead of destroym}g‘, the Jomiv;”-
MauADEV. © right, but of such a state of things positive evidence is always required, xince
s - otherwise possession continued even for centuries would afford nd"se'cui'itvyto'
property. An enjoyment by agreement, even after partition, by one ‘for several -

would, of course, satisfy the test, but then there must be evidence of the agree-'

ment to prevent the inference of exclusive possession, In the. present case, -

there has been exclusive possession in fact since 1867 by Tilokchand -and his

_son. They have had the mortgage deeds and have received the rents, : Vishram,

who ‘made the partition, must have-known of this exclusion of him:from. this -

part of the once joint property, and, therefore, from the moment of separate sole.

_enjoyment by Tilokchand, -time must be computed for limitation, - Hence the

suit as ‘one for ashare in the mortgage rights over the property in- question

held by the defendants must fail, and not the less 80 because of a- foolish or-

‘perverse admission of -the widow Magnibai on which, seeing the. whole case, it

would be . impossible .to ground a. decision in favour of the pla.mtlff The

plaintiff it appears.has separately become a .puisne mortgagee of  the: property"

jn dispute, In that ‘character he may redeem the pnor mortgage s but his

present suit, as one to obtam a sha.re in the mortgage mterest held by hls

cousms, is barred. "-” ni TN : 2

 We, therefore, reverse the decrees of the C'ourts below, and teject the: claxm,
w1th costs throughout on the plaintiff, ’
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- Jumsdzction—-Smt agaznst G’ovemment for indm lands “and mokid mals—
- Regulation XXIX of 1827, Sec. 6—Pensions Act (XXIII of 1827),. Sec 4-_Bom-
bay Revenue Jurudwtzon et ( X 0f 1876), See. 4—-Lzmztatzon——-Adtackment under
Act XI qf 1852, eﬁ'ect qf-—Adverse posseasion—Mokasa amals metmmg of )

In 1826 A obtamed a decree on a.mortga.ge, awardmg hmJ possessmn and
en]oyment of certain indm property, consisting of lands and of cash allowances
_annually pald from the Government treasury, called molcdsa amals' b and his
;isuccessors continned in possession down to 1852, when the znam wasattached on
*:behalf of Govemment pending an’ Jdnquiry, under Bombay Act XTI, of 1852, into
_._the title of the: holders of the mdm The attachment remamed in force t111 1865

Appeal No. 31 of 1884
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ecertam portion, should be restored to those from .whose possession ‘it had been -

' taken in, 1852 . Therenpon D, _the successor. in mterest of A., applied to the

Collector to. be restored to possession. “The Collector refused. ‘D., therefore, sued
him for arrears of the mokdsa. amals, and obtamed a decree in 1868. . Thereafter
D did not receive any payment from the Government treasury. ' :

{In 1883 D, filed the present suit aga.mst Government to recover possessmn of the
“ndm: la.nds together ‘with arrears of the amals, : . AR St

" Held, that the suit a.ga.mst Government was not cogmzable by the Clv11 Courts

hen Govemnkant ﬁnally declded that the mdm property, W1t~h the exceptlon of -
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" both under the Pensions Act (XXIIT of 1871}, sec. 4, and under. _the Bombay

. Revenue Jurisdiction Act (X' of 1876), sec. 4.- Both these. Acts, though not retro-

” spectxvé in their ' operation, still do not create rights to relief against the Gov-
" erament Where none subsisted“before, - Accordingly, the suit, being barred under

- Bombay . Regulation XXIX' of 1827, vwas equa.lly barred nnder the - la.ter Acts .

XX.III of 1871 and X of 1876 (a).’ o e

Hehl also, that even if the suit were cogmzable by the 01v11 Courts, it Would be

“barred by hmxtatlon. The plaintiff’s right to the ‘periodical payments was: barred

by a total diséontinuance of them for more than twelve years before the institution’

‘of the suit ~notwithstandiug his decree for the amals Jin: 1868 which - mlght ’

esta.blxsh his nght to them in that partlcular year. .

S Held, further, that the claim to the lands was aléo t]me-barred the Collector s

" possession being that of ah adverse holder since 1865, when the attachment was
:.ordered to be withdrawn. - The land could - not properly be said to be in custodia

< legis,- Government having taken possessron of 1t in lts own nght, and not on beha.lf

iof any rrval cla.lmants thereto..,

“Rdo Karan Singh v. Rdjd Baker Alz Khan(l) Shzdho]zmv v. Nazko;zrdv@) and ’

‘ Tukoirdm Sujom Gir G’uru(3) referted to a.nd dlstmgmshed :

(a) Regulation XXIX ot 1827, sec, 6, provxdes ( mtez alux ) that no smt ghall be cogmzable by the

le Courts | on the following subjects :— .
. Lstly. -—AII claims against Government i in respect ot mzims

- “and other advantages not hereditary.
3rdly—A11 dxsputes regardmg pubhc renf or revenue payable to Gov: ernment

2ndl .—All claims against Government on aecount of Jcighws“varshdsans, pensrons, nemnukr,

- Act’ "XXHI of. 1871 sec. 4; provides that “no Civil. Court “shall enterta.m any smt relatmg to

‘any pension or grant of money or land revenue conferred or made. by the’ British or. any former

Govemment, whatev er may have been the conmderahon for any such pension.or grant, andw hat- .
“ever may have been the nature .of the payment clalm, or. no'ht for which such pensmn or grant -

- may have been substltuted T

. (@) ¢ Claim: agamst Government rela.tmg to lands held under treaty, or to lands granted or held_'
j as saranjdm, Or on other pohtlcal tenure, or to lands de;:lared b) Government or any officer
duly a.uthorlsed in that behalf to be held for servicejor. - <~ - - e o
(b) Cla!ms agamst Got ernment - to' receive payments cbarged on, or; payable out of, the land* -

,99 sc'l.LR 5AlL, 1 .
s : (3)ILR snom,.Sa

(2) 10 Bom H.C, Rep,228 B
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1purposes of th1s report a.re a8 follows ,3

“The Kohs of the fort of Purandhar were, smce‘the t1me of

'the PeshWas in en_)oyment of “certain indm lands and ‘of cash

. allowances pald from the Government treasury, ca.lled “mokdsa

B amals " (a )

- Tn 1826 & decree was passed agamst the Kolis in the;] rlnclpal”
: Sadar Amms Court at Poona., a.wardmg possessmn and enjoy-

,Want Ché4pekar. as mortgagee. . Under thls decree Anta_]l en_]oyed
the lands and cash allowances. from 1831 till his; death in 1839.

I tha,t year, Antéji’s adopted son and helr sold his mterest -in

- 30thrDecember, 1863, that the RevenueCommlsswner, Southern»
1nstruct10ns to the Collector of Poona, to the followmg eﬂ'ect m the,

B e:ther rent free or a.t a low quit- tent on condmon oi servxce @,nd amal as

7 after expenses and extra charges nre detrayed » ’J.‘he molcdsa. amals- wer




¥

R ur2 Holdmgs of Uqu, Né‘lk '$ w1dow, ‘which may be contlnuable dumng her B

that they have a,ny.’*
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lee only, free of service, and the lands at Bhewady and Nygéon contmua.ble as
puva,te property under the summa,ry settlement : ’

sheg, Servwe la,nds and Gmr Dakhla. conruns to be contmuedhon a qua.rter of -

the revenue surVey assessment a,nd a nominal 'nazrana on succession, on condl-
. tion of the holders conservmg the Government timber growing in and aronnd the
Purandhar hill; and durmg their good conduct a.nd the plea.sure of Govern.ment
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e If any of these holdmgs are’ shll under attachment, they should be Festored by
the Oollector to the persons in whose possession they were at the date of the attacke =

ment.-- Arvears, if any are due, to be paid to the persons to Whom the holding -
: maybe restored, after giving due notice to alllparties concerned, in order that.
those who wmay consider themselves entitled to receive the whole or any portion -,

" of the amount may have the opportumty of applying for an order of attachment

fmm the Civil Court. These beingj continuable only during " the pleasure of
Government and the good conduct of ‘the holders, and on condition of their
“performing dertain service, -will be restored only to the Kolis, Rémoshis, &c., to -
" whiom Government have continued them as a matter of grace, whether or not they
- were in possession at the date of attachment, as they alone’ can fulfil the condi-

‘tions on which the holdmgs are to be continued. Arrears due to be i)ald to thg -

: Kohs and - Rémoshis, to whom . these holdmgs are to be restored after a delay
- sufficient to enable their creditors (those in possession at the date of attachment -

recewmg due notice) to apply for an order from the Civil Court for the payment -
“ of the same to them in hqmda.t on of thelr clalms should the ClVll Court consider --

o “In a,ccordance with this demsmn ,Dmkarré,o apphed to the
Collector to be restored to the possessmn ‘of the lands and amals

The Collector refused Thereupon Dinkarrso filed a sulb aga,mst' 5
“the Collector for a,rrears of the amals, and ‘obtained a decree in
1868, After tha,t date he received no payment from the Govern-:{‘
- ment treasury, and the lands former]y held by h1m were ha.nded .

back to. the Kolis,

In 1883 Dmka.rré,o filed the present suit a.ga.mst the Govern L

ment 7% recover possessmn of the indin lands and mokdsa amals,

Whlch had been’ awa.rded to Antap under the decree of 1826

The,l swer Court dlsmxssed the. smt on the grounds ﬁrst th&t :

it was “barred under ‘the* Pensions Act (XXTII of 1871), sec.'4:

~'and the Bombay Revenue Jurisdiction Act (X of 1876), sec. 4; ..
-and, secondly, that it- was also. barred by limitation, the plamhﬁ' ’
- not having received any " “profits a.rlsmg from the lands or any ]

“-cash- a.llowa.nees since 1865 ;
B 1400—6
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Agamst thls declswn the plamtlﬁ’ appealed to the ngh Court, .

anson (with' him V. K. Bhdtm‘dekao) for the eppellant —

The suit is not governed by the Pensions Act XXIII of 1871-

This Courf, has ruled in Rdwji Ndrdyon Mandlik v.  Diddgi deuj'b

Desai @ and- Gurushidgavda v. Rudragavdati @} that the Pen-
-gions Act should receive a strict construction. - The Act does nok

- apply to suits brought. before it eame into force. . Here there

was a previous suit, and in execution of the decree in_that suit
the plaintiff and his predecessors in title had been in-possession-
Therefore, his rights under the decree are not affected by the

- Act—Jamnddds_v. Lal'o,iamm(” : We are alienees not. merely of

the land revenue, but . also of the soil itself. The Pensions Act

- (XXTII of 1871), therefore, does not apply : see Bdbdji Hari-v.
" Réjérdm Ballil®. The sanads in dispute do not fall- within
. the class_declared to be servme lands.~ Therefore the Revenue

J urlsdlctlon Act (X of 1876) does not apply. .

~ As to the question of limitation, Government took the- Ia,nds; ’
" in 1852 to consider whether they should or.should not be"con-
- tinued free from assessment. - -In 1861-62 a. summary settlement. .
was made with the Kolis, The order of 1865 does not say which

are serviee lands. . The possession of the Collector. is not adverse

to  the mortgagee. Refers to Shidhofirdv v. Nazlco_;wdv ®: a.nd

Rio Karan- Singh v. Bdjd Bdker Ah Khan (6) and Tul:amm .

‘Sujon Gir Guru®.

Hon. Rév. Séheb V N Mandl’ak Government Pleader, for

' the respondent :—The suit against. Government is barred- under
* Regulation - XXIX of 1827, sec. 6, Act XTI of 1852, and Act X
" of 1876. The attachment was made under Act XI of 1852 and

" sult is barred- under Act X of 18T 6. The clalm to the" amals 1s.
s also barred under the Pensions Act. R

the land was declared fo be servxce Iand in 1865. Therefore the

- The lands were attached by Governmen£ in 1ts own:} y ght‘ and

. - not on behalf of either the Kolis or the mortgagees. The Collector s
o possessmn Was clearly a.dverse to the pla,mtlff at the latest‘ smce

CoL L R, lBom 523
© I. L. R., 1 Bom, 531.-
_ ® L L. R, 2Bom., 204, .~
) I L, R., 1 Bom., 75, = 0

"() 10 Bom, H: €. Rep,228
v @ LR, 9L A, 9.8 C
5All 1 S

™1 L R SBom 535
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| 865 ‘whenhe refused to restore’ the -lands to the plamtlﬂ' In,‘;»
this- respect this.case’ differs from the cases cited by Mr. Branson.

The,ad_verse_ ‘possession of the ' Collector for more the,n twelve

years bars. the suit, ‘even. assuming that it is_ ebgniieble by the .

Civil Courts,. The claim to the amals, too, is tlme—barred no‘
payment hav1ng ‘been made. since 1868. - )

.- Branson-in reply. —-Regula.txon XXIX of 1827 is repealed by )
. Act X of 1876. - The present isnot a suit on account of an indm. -
The Government constituted itself a trustés for the true-owner -
by-its order of 1865. ~Act X1 of 1852 - applies only to claims- to’
hold lands free of “assessment. . To apply these Acts to this case: )
. would .be-a breach of the trust assumed by Government.-in-
attaching this property. Reiers to The East I ndm Compamy Vv .

Odztchum Paul®

“WesT; J. —The plamtlﬁ' in the present case sues as the repre- .
sentative or successor in interest of Ant4ji, who in 1826 obtained.: -
‘& decree on & mortgage: a.gamst the defendants, called the Kolis of °
the Fort of Purandhar. - ‘The decree awarded to the ‘mortgagee
possession and enjoyment of certain éndim lands and of payments
_from' the Government treasury, called “mokdsa amals.”. The .

‘latter phrase would seem to properly imply benefits derived from*

theland revenue attended with a reciprocal obligation of service,’
whether" the rendermg of such service was a condition -of the .
right to’ ‘the benefit or not ; but such service as might have been
exacted from the Kolis, in return for their benefits eitherin land’
or periodical payments, had been allowed to fall into disuse.’ In'
1864 the-Acting Collector reported that the services’ were. purely g

nommal (exhlblt 13) L s

The possessxon of the decree-holder and hlS ‘suceessors contm- ‘

_ued down. to 1852 without any approach, apparently, to final
-sa.tlsfa.ctlon of the decree.- In 1852 the « 'mam. - was “attached ™
.on beha,lf of . the Government Thls means that. the Collector
‘thenceforth lev1ed the land tax, without abatement from the

oceupants’ cultwatmg the lands, instéad of accepting it from the

mortgagee (representmg the Koli mamdars) with certain deduc-
tions or a total rem1ss1on s to certam lands of the full assess-

(1) 5 Moore ] Tnd. Ap " 43,
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’ ment It means also that the Collector ceased to pay from the“'

.Government treasury the “mokdsa amals” prev1ously recogmsed
though-perhaps - only provisionally,-as: & property of! the- Kolis,

- sand regularly pmd to the deeree—holders under the a,ttachment in
. thexr favour. LI .

The attachment on behalf of the Government was made or: 1f

“not first made, ° was brought under the’ provmlons ‘of - the Tném -

Act XT of 1852." Under Regulatxon XVIIof 1827 the. Collectors '

- order as to the liability of land to the la,nd tax in full or in pa,rt
‘_was, in the first msta.nce, declsnve, but a 11bera.l prov151on was

;made for a suit against him ‘in the ordmary Civil Co

" instance of any land-holder ‘who mlght feel himself aggneved by
" “the order.” In extendmg the Regulatlons to the: Deccan districts,
Regulatlon XXIX of 1827 by section 6 cuts down the: rlghts en-. -

Joyed by sub.]ects a.gamst the admmlstratlon by excludmg from
_the cogmzance -of the Civil Court‘si “all dlsputes regardmg public
- ‘rent or _revenue paya,ble to. Govemment S all .claims againgt

. Government on account.of indms ’.and. on’ account of’ jdghtrs, -

‘ f_ivarshasans, pensions, nemnuks ‘and’. ‘other adva,ntages'not here- -

U ditary.” “As the Civil Courts ‘weré also deba,rred fro

te.kmgi

';‘?“"_‘cogmzance of “ complaints of exaction by, Mémlatdérs district
.ot village officers,” it is pla,m that'no rlghts in the proper'Sense .
- were enforceable agamst the Government in its. ﬁsca.l capac1ty as

; exacter and dlspenser of the pubhc revenue, especmll%' 'tha,t aris-

vestlga,tlon of clalms to exemptlon from land tax wer

)“'dea,d letber in the hands of the Collecbors
" thus, no. doubt, sustained severe, losses’ Whlle_j

The ‘Government
pres 1pt10n of

'pop‘ﬂar sentlment if not of stnct laW -was "dally growmg up

;nteres’o‘s\ t_herem (sectlon 4) and ,sixeh & éeneral Word as

'l'I:La,gaJlnst its: clmms

Act XI of 1852 prov1ded va.f P

npt; Iands and
“ I nam



'(-beneﬁcmm) otcurring. in ‘some parts -of -the Act must be 4
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.construed.‘w1th reference .to this. limitation of -its scope. - The

stoppage of .a_payment from. the treasury was not.within the

wordinig. or the purpose-of the Act. A person aggrieved, or
thinking himself aggrieved, by the withholding of his annuity.
had no legal remedy, unless indeed the stipend bemg claimed as
, heredltary might perha,ps for that reason be thought. cogmzable by ;
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“the Civil Court as saved from the dlsempowermg clause of Regula- - .

‘tion XXIX of 1827 already quoted In practice, the “ ‘Indm Com- :

mission” was charged with the functlons not only of mvest1gat- o :
ing claims to withhold a part of the ordma,ry revenue from-the

- ments of their titles to the Comm1ss1oner This falhng, a personal

AGovernment but also to payments by Government’ out of the . _
'revenue The orders ‘of the Indm Commlssmner were- subJect to
;a. reversa,l or variation by the Government (Act XI of 1852, sec-

, tlon 5; Schedule A, Rule 2) It is not to be supposed that an’
- unfalr a.dvantage as aoamst the md1v1dua,l mamdms was mea,nt: -
‘to be “secured to the Executlve Government representing the

: 'Vgeneral pubhc interest, but all’ was brought under its control

- The mode of procedure prescnbed by Act XI of 1852 in the‘
o case of exemptmns from land revenue and pursued by analogy in B
o the case of annultles drawn from the Government treasury .was

‘ l:ﬁrst a genera,l invitation to the persons concerned to send in state-

‘ not1ce was to be sent to the 1nd1v1dual enJoyer of a charge or ex-

‘ emptlon to show and mamtam hlS title (Schedule A,- Rules 5, 6) . -
" This notice, if una.ttended to, was to be followed by one still more - -
E peremptory, and by an attachment or seizure_ of the particular .

benefit. The requ1s1tion of the Inam Commissioner was to be & - |
o warrant to the Collector for the. a.ttachment of the land and for

~the collectlon of the rents - accrumg therefrom on account of .
Government durmO' its attachment 7 At the close of ‘the Indm

N

‘Commlssmners mqmry he ‘was to mtlmate to the Collector his
- decxsron in any case in Whlch the attachment was to be removed ,
“This 1mphed ‘that the title set up ‘had been proved but st1ll the

“ rents. collected durmg the . a.ttachment were “in no case to be,-
L restored to the a,lleged proprletor except under the general or
special mstruct10ns of Governmerit” (Schedule A, Rule 11) The

- decisions ol the Inam Commxssmner were to be ca.med out by
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the Collector “in any manner whlch may from t1me to tlme be

-

prescribed by the Governor of Bombay in Council,” and the same.

authority. could review Wlth ﬁn&l eﬂ'ect the orders of the Gom-
missioner; -* v oy

It was under Act XI of 1852 tha,t the property now.in questxon'

was attached. . The proﬁts hitherto enjoyed by the mortgagee in -

right of the "Kolis  were appropriated by the: Collector -for the

Government while the investigation of the Kolis’ title a,s_agamst
the Government was pending before the Indm Commissioner.

A decision of this officer “seems to have been. arrived” at in

1861, and on the 18th Februa.ry, 1862, the Government: (exhlblt’

settlement left the question of the terms on. which certain lands

‘18) approved the settlement proposed by the Commissioner. - This-

might be < contmued’ t. ¢. allowed - to remain to the Kolis free:
of the land tax in consideration of service still. to be a,rranged ‘and -

* Some delay - occurred in arnvmg a.t the desired arrangement o

’ The attachment on account of the mortgagee as against the Kolis'

- removed from certain of the lands, as he had come to an a.rra.nge—-'>
- ment with the Kolis ; but the lands, itis said, were again attached

was meanwhile continued; though under what may- be - called the -
prerogative attachment on- behalf of Government he gamed no .

immediate advantage fromit. " InJ uly, 1863, Dmka,rrav, the then

mortgagee, seems to have requested that his attachment- might be

by the Collector at his request.” This- attachment like the former’

Dmkarrao now sought to take advantage of the dec1s10

f: ' Government thch ashe thought had at any rate in some measure
" set the estate free. He was met by rivalclaims set up bythew1dow ,
~of the late’ mortgagee Narhar, and by the Kolis, ‘who having no"

 valuable interest in the property a,s free desired that it 'should all,

_ or-as far as poss1b1e, be ranked as “service’ emolument a.nnexed

to the nominal duties they were to perform, and ‘as‘they hoped,
. guarded in: consequence agamst ehenatlon The Collectorr not

o

~one, would, of “course, be merely nommal 80 long as the: a,ttach-;

“ment by - Government continued. "It would a.va.ll only n favour A
' of Dinkarrdo as against. the Kohs o '

£ the
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seemg his Way amongst these contradmtory claims; referred the
-parties to the Civil Court for a determination of their respective
rights. . Meanwhlle 'Bombay Act II of . 1863 had become law.
Dinkarrdo sought -a restoration of the property to him on the
terms of the Actat one-fourth of. the full assessment on the lands,
The Collector still refused to move without a decision from the
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Clvﬂ Court. . Dinkarrdo next .applied to Colonel Etheridge, the -

Settlement. Ofﬁcer under the new Act (exhibit 12), hut by him

- was informed-that instructions had been issued to restore thepros - =
" perty and the proceeds of it to those from whom it had been -

taken by attachment in 1852, , ... .oeroon oA

. Still the question of the property to be a,ppropnated as’ service
emolument remained to be settled. The: Acting Collector made

a full réport in 1864 (exhibit 18), and in 1865 the final decision
was communicated to Dinkarrdo by the :Revenue Commissioner -

 (exhibit 10, dated 12th May, 1865): - In this document the pro-

perty -was_divided into three categories. Asto two of these, the

- lands. asmgned for service and to the widow, .no question is now

 raised. :-As to the first .category in the Revenue Commissioner’s"

_letter, We are clearly of opinion that the decision is that they be
- restored to the persons from whom they were taken. . The District

Judge ‘has held ‘that: the lands now sought, cannot be included
. amongst those to be. restored .because the summary. settlement
: admlttedly dld not. a,pply to them. It did not apply: to them, or,

&t any.-rate, some of them,- ‘because t.he title bad been investigated ;-

" under ‘Act. XI of 1852. . The plaintiff has set forth the:precise

lands. that he claims, and, except so. far as any of them may be.
‘shown:to be affected ‘with: the obhga,tmn of .providing for the -

Kolis" servme or for the widow’s maintenance, they: ought if ta,ken
from hnn m 1852 to have. been. restored to him in 1865, -

Dmkarréo a,sked the Collector fora speclﬁca,tlon of the free
lands, in order that he might enter on the possession of them under

the Revenue Comm1ss1oner s-order. - The Collector was still in'a

difficulty (exhibit 1. The Kolis - had not yet accepted unequi-
vocally:the terms-on which the -service ” lands, or rather exemp-.

tions from land‘ta,x, Were to be restored to them, and. Narhar's
wxdow, Parva,tx set up a. cla.lm agamst Dmkarré,o s succession. to
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given up his- interest by his removal of his attachment in 1863."
Being thus placed at arm’s length by the Collector, Dinkarrdo
sted him for arreats of the amals included in his mortgage,
‘and after the usual course of litigation obtained a final decree '
in this Courtin 1868. Since that time he has received nothing.
The lands formerly held by him, in the sense of his ‘taking the
revenue from the rayats, seem to havebeen handed back to the
Kolis under the 1mpressmn shared by the District . Judge that
ell had been “ continued ” to the Kolis and Rémoshis alone on
a tenure of personal service which - they ‘alone could ‘pérform,

" This was to confound the first and third c&tegones in the Reve- -

‘nue Commissioner’s . ‘order, but Dinkarrso’s’ reclamatlons proved
una.vmlmg, and in 1883 he filed the present sult

" Limitation i is pleaded in bar of ‘the suit on beha,lf of the-ﬁ

" Government, and against this itis contended that the property,

having ‘been ‘taken - possession ‘of by - the Government with a

- view to adjudicating on.the rights set up to it, ‘must be ‘held to
. have been i custodia . legis and then “retained by the Governf

“ment on & constructive trust which Would endure untll restora.- :

tion of the property. - But, in spite of Mr. Branson’s able argn-
ment; we’ ‘do not think this contentlon a sound one The cases

. cited by him are far from identical, in principle, with the present.

- In Bdo Karan :S'mgk v. Rdjé Bikar -Ali Khin®- what' was
v declded was that the Collectors possessmn ‘of - an estats in- order

g to realize arrears of revenue’ is ‘not adverse to one’ more tha.n t,o

the other of the rival alleged owners, and that one is not pre-

- Judlced by pa.yment to the other. of the surplus. proceeds. ‘The
.- estate, when set free by the Collector, became then; and not till

" then, available as an object. of possessxon “and; therefore .of

;,Vfga,dverse possession to oneof the claamants as agamst the other.
_+ The same _point ‘had: been" ruled. the, same way in,. szqu;wdv
S lecoyemv ®, ; In Tukdrim v. Sujan Gir, Gu'ru ®.an’ estate
. .attached by - the Peshwa, .in: ‘order to determme the ‘adverse
i pretensmns of - ‘xival. branches of a famlly, wa,s eventuelly re-.

. (I)L.R 9I:A»"99801LR,»

@) 10 Bom. 'H. c“kep, 228
L ®LLE, BBdm 585

5All l




- BOMBAY SERIES. - = Ces

1886,

" 'SmrveiM - -
*  DINRAR
account of the unascertamed owner, 1o. rlghts GHARPURAY

helowner could have grown up; he bemg prevented T:{’h L
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) petltlon of rlght The procedure under Regulatlon
'1827 was qu1te analogous to thls for the Collectors

£ ['Act XI of 1852 1t Would be a contra,ventlon of '
: :chedule A of the Act and Would put him. 1nto the
» ff‘an a,dverse holder Dmkarrao must needs ha,ve'

got a decree agamst h1m in 1867 -68 The Govern--
n.»fact taken possesswn of the property as, 1ts own :
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“his rlght to them in’ that year s but his rlght to. these perlodwal'

_payments,: if otherwise cognizable, ‘would be barred by - the sub-
-sequent total discontinuance of them for more than twelve ye&rs

before the institution of the present suit.

" Act XXIIT.of 1871 and Act X of 1876 while excludlng the
jurisdiction of the Civil Courts over ‘suits relating to pensions and
grants of land revenue and over claims to hold land wholly or.
partly free from the land tax, except pendmg suits from their
operation. This is what ordinary interpretation would say, even .
without the express exception. It would say, with still more

'emphasns that the rights fully acquired under prev1ous ‘suits and

in course of realization throughthe execution of decrees thus -
obtained,” could not, without express provisions to that end, be

N affected by the new law Thus in’ Jamnddds v. Lalitardm®
" the a,ttachment of a pensmn had under the law. as it then stood,

given. to the- deeree-holder a real rlght a part of. the ownershlp

~ of.the a.nnulty, which the new law did not destroy .But though _Y
. these new laws did not- destroy fully acquired rights, ‘or-even

-inchoate ones involved 'in pending suits,” neither: d1d they'

create rights to relief against the Government Where none sub-
sisted before. Now under Regulatlon XXIX of 1827, sec. .6, the
Government thinking fit to appropriate an-indm, to refuse

'pa,yment of an annuity, or to exact land tax Where the land-

. - owner averred it was not due, could not be sued for such acts
" in the Civil Courts.. The rights.it is said to- have mfrmged in

- the present case are of .the character either of mghts to perlodl-
‘cal payments, or else to- exemptmns from, or a,ppropmatmns of

the land revenue. "The actual physwal detentlon of - the soil .

- appears’ always to have been -with. the rayats. The plalnt1ﬁ'

therefore, has-no. rlorht to relief” against' the Govemment ‘even

" apart from the Acts of 1871 and 1876. . Its proceedmg in taking
. or keepmg possessmn in 1865 was hostlle ahke to h1m and to
- every proprietor of the estate thus appropriated or of an interest

therein, and not the less 50 because there had been a.suib; between

f _""hlm and the.- former owners and a decree in- h1s favour Aga.mst ‘
- thls act wh1ch he thmks Wrongful he elther had no remedy"

(1)1 L ‘R;, 2Bom 294
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under Reguletlon XXIX of 1827 and the recent Acts, ory ifhe 1886

" had & remedy, it was b&rred by hmltatlon before the 1nst1tut10n " Smveha
. , P Dingar .

of the’ present suit, ° : GnAnpunu
We, therefore, conﬁrm the decree of the Court below w1th costs. . Tmg
' SECRETARY"
= : ~ Decree conﬁrmed oOF STATE FOR
- INDIA,

v APPELLATE GIVIL

Before Sir Charles Sa/rgent, Kt., Chzef Justwe, amd

. My Justics Nandabhdii Haridds. - -

HARI SADA’SHIV (ORIGINAL DEFENDANT), APPELLANT, v‘SHAIK y lsussg.l o B
AJ MUDIN (ORIGINAL PLAINTIFF), RESPONDENT * . ______L

lmim—Resumptzon of indm village and regrant, e_ﬂ"ect of—Acts of State—- Wdzkars, o

' status of —Treaties of 1820— Effect of grant of indm under constructzon——Attach- ;
) ment by G’overnment of such mllage limited to what, = . . % -l

From the year 1820 down to the year 18’72 the kaar fa,mxly Had been in the
enjoyment of the village of Pasarni under a treaty between the East India Com: °
. pany and one Shaik Mira. ‘Abdul K4dar'and Khin Mahomed were brothers and B
the last male descendants of Shaik Mira. For an alleged fraud of Khin Mehomed
. Government restricted the enjoyment of the said . vﬂlage to his life-time only.
Abdul predecéased Khan.Mahomed, On the death of 'Khén Mahomed, Gov-
~ ernment; on ‘the 3lst- December, 1872, placed an sttachment over the v111age.'
On the 13th July, 1874, a judgment-creditor of -Abdul. caused -the lands in
dlspute, which were mirdsi lands of the Whikar family situated at Pasarni, to
be sold "in ‘execution of his decree ‘against Abdul, and they. were purchased
by’ the défendant, who was put m _possession’ on the 22nd April, 1876.. In
the meanwhile, Government, havmg chosen to recognize the plamtlff as a repres
sentative -of the Waikar family, had removed the attachment, and régranted the -

" village to the plamtlﬂ' shortly before, viz., on. the 3rd April, 1876.- The plaintiff
being d1spoSsessed sued the defendant, contending (inter alia, ) that Abdul, having
predeceased his brother, had no interest in the lands, Whlch had been purchased
by the defendant. -The Court of first instance awarded the plamtxﬁ"s claim, and

_directed the defendant to pay the plaintiff's costs, - The defendant appealed to the

* Distriet Juﬂge, who was of opinion that the proceedings ‘of Government since the
attachment i in 1872 and restoratxon of the village were acts of State, and he varied
the decree of the lower Court by cuttmg down the plaintiff’s costs, made pa.yable by
the lower Court’s decree, ‘to half. -On appeal by the defendant to the ngh Court,

) Held reversmg the decree of the lower Appella.te Court, that the pla.mtlﬁ"s
" _claim should be dismissed. " The attachment placed by’ Government on the death
-of Khin Mahomed in December, 1872, 'was limited o an-exemption from assess-
ment and the resumption-and regrant to the plaintiff dxd not give the plaintiff any

’ .t1tle to the lands ih questlon The proceedmgs of Government in 1873 and 1876

R Appea,l No 278 of 1884
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