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1886 ltostto 4 custom to bnng forward unfounded». or- ‘at least
- A‘DmnA: _ unprovable- clalms for ornaments agamst her husband’s relat1ves

 CuRsaNDAS - “but- the- course- she: ha,s adopted ‘in compelling. the' .atteudance,
Narav. - in‘Court; of ‘the ladies Tidlvahu and Shémvahu has “determined
“me not "'to' "do so.° ‘T'cannct but think ' that their- attendance in

- Court was.not’ really ‘required by . the” plamtlﬁ' in--her” own-

fmterest and that the process of the: Court has been made use

“of - to- annoy .the defendant - through theladies of his- family or

" to ‘annoy - the-ladies. themselves, . This: 1s§an abuse of .the process

,_-of the Court -and - calls*for its censure =L am: afrald that some

solicitors are not sufﬁclently urgent “in" 3

’ chents the nnpropnety of such conduct'

" i ssed and there W1ll“be a decree dlrectlng the'fidefendant to
’pay to the plamtlﬁ' for her separate mamtenance, ‘the sum ‘of

' for the term’ of her natural hfe The ﬁrst paymenb tb “be
‘on: ‘the- lst day of July '_"rommo :The. order for-costs’ Wlll b as

by one member of, famzly—-Adverse
Burden of proof—-Res Judccata as between defendan

» ndlwded on the occasmn of a genera.l partltmn whmh tiad taken place about thlrty-
.f : ve years before the suit.”” The defenda,nt had $incé ‘then baet in’ sole possession
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" as barred by lumtatxon, on the ground that the plaintiffs had faxled to prove partx-
: cxpatmn in possesswn or en]oyment within twelve years. ‘On appeal the Assxst-

-ant Jud,ge held that, as no share -had. been-demanded or refused the defenidant’s -
possessxon Was _not ‘adverse fo’ the. plamtxﬁ's, and. as the house In. dispute’ ha,d,

.-been- a.dmxttedly reserved from partitlon, article 127 of the: leltatlon Act XV

- of 1877 did not apply;. He, therefore, reversed the decree of. the Subordinate.
‘On appea.l to the ngh

“and emanded the case for retnal on the merits, -

Held

‘A:z and enjoyment of the house in dxspute The Su’bordmate Judge dlsmlssed the sult

Tthat ‘the: sult ‘was barred. The fae that the ho’use’m' question - had:

2217¢

' -lsse-”:”?f"
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NARAYAN :
‘D.— ks
NA AYAN ’_
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: admlttedly remained undivided, . did not prevent the operatlon of‘the Limitation
“Act,” and’ article 127 of Act XV of 1877 applied.. - That- article apphes equally ~

~toa portxon of ]omt-famlly property-left] undwlded as to the whole estate, .and a -
{f tweIVe yea.rs exclusmn, known to the excluded sharer, binds lnm in the one ‘case’,
as in the other. -. What would bar the operatlon of the article in questxon, would .
“be & ‘reserve “of ‘a part of the joint estate from pa.rtltlon, and & possession’ of that-
: portxon conceded to, and taken by, one of the sharers as the common property of

K lnmself and the other sharers. j B

. ‘Which-ha preserved his own right."
G In

very case:the. person who has been out of; possession_for more than twelve: :

' yesars mast- make out some primd Facie title, and some agreement. or acknowledg- ‘
‘ment of that tltle, such that possesswn is deprived . of lts ordmary effect thzeugh, :

b 3 ld n a ]oxnt rlght, ora subordmate right.

. an adJudlcatlon between the defendants is- uecessary to “give the
_appropriate relief to the ‘plaintiff, the adjudwatmn will be'res’ Judicata between

the defendants as .well as between the plamtlﬁ” ‘and defendants. But for thls effect :
to arxse, there must be a conflict of interests between the defendants and 4 Ju'dg. i
ment deﬁmng the ‘real rights and’ obhgatlons of the defendants inter sew © Without
; necesslty, a ]udgment will not be res judicata among«t defendants, nor will it be -
-res’ ]udzcata, amongst them by mere ‘inference - from. the: fact’ that they have been

vcolle 'defeated in resmtmg » claun

share,made agamst them asa group :

rest of the fa,mlly preperty had: been lelded about thlrty Jears'
f the. sult
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1886, .- The- defendant contended ('mter alw) that the sult Was barredt
 RAMCHANDEA by llmltatlon
: NARAYAN
v, " The Subordmate Judge, havmg found that ‘the pla,mtxﬂ's had -

NA .
M A§§§§§ failed to prove possession, or pa,rtlc1pa.t10n of the rents and proﬁts, »

- of the “property in dispute within twelve years before the 1nst1tu-_
- tion of the suit, rejected the c]alm SR

‘ "On appeal, the Acting Assistant- Judge followmg .the ruhngs

in Hansyz Chhiba v: Valabh : Chtbba(l) and  A'tmdrdm. - Ba,jz V.

- Mddavrdy Bapu]'b(l) held tha.t the su1t was not ‘barred by hnnta,-v

' tion under’ article 127, Schedule II of Act XV, of 1877 He sald '
“In this case, no sharei inthe famlly property hasbeen clalmed a,ndv s
refused ; the. possesswn of the house by the defendant has never:

" become adverse to the plamtlﬁ' and. though the defendant has,
let - the. house, managed 1t recelved rents-. and proﬁts for more
“than twelve years beforg the suit, there has not been a,t_:any time

' such an alteration.in the state of cirdumstances as to render the‘
‘possession-of the house by the defendent; adverse to the

“.and there is no ev1dence to show ‘that the house' vas

: ‘the: defendant as hlS separate property by a,greement »

s On these grounds the "dgcree. of: the: Subordmate Judge was

;;'reversed and the case- remanded for retrlal on. 1ts merlts'

: » Agamst th1s order of remand the defendant appealed, to the

. ngh Court

"""""igShantamm Namyan for the appella,bt‘ :
- M.-B. Ghaubal for the respondents

: WEST, J; —The As51stant Judge in thlS‘ case ha.s reversed the
:"decree of- the Subordinate Judge on: the: pomt of l1m1tat10n, and
" sent the case back for retrial. . The - Subord1nate5 Judge found
 ‘that the su1t was barred because, adm1tt1ng that 4 e_property in
dlspute was, orlglnally Jomt famlly property, yet the defendant

‘house in dlspute ha,d remamed und1v1de
”f:.ffamlly estate, hlch took pl&ce thirty-five

(1)1 L R.,7 Bom ,«297 (2) Printed Judgments for 1880 311
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mg und1v1ded however Would not place 1t in any category, such -

"5 to_exclude -the operation of article 127, Schedule IT of the
“Limitation’ Act XV of 1877.. That article applies equally to a por- -

: t1on left und1v1ded asto the whole estate, and 8 twelve years ex- v

- Al
.clus1on known to the excluded sharer, Would bind him equally in. - PEV,
the ong case as.in the other What would bar the operatlon of the

artlcle in questmn Would he ‘a reserve of a part: of the jeint estate.

.from pa,rtltmn and a possession ‘of - that portlon conceded to, and

faken. by, one of the sharers as the’ common property of hlmself.
and the. other sha,rers—-—Dadabw Ve Kmshna(l) - In"such a case;
'there Would be 10 exclusion, beca.use :the md1v1du,al holding -
, would he l)y a common consent, 1mp1ymg, not contradlctmg, the"

: JOlnt rlght The mere non-d1v1smn of a partmular house or plece

“of ground, on_the other hand raises no presumption agamst hlm)
who holds it undivided, but a presumption in his favour, . It is’
: ev1dent that a partition can be best. effected by giving to each co- .
p parcener dlstmct portions of the property which each then. holds
mthout further sub- dnus;on Hence, when once a partition has
‘heen eﬁ'ected the: Hindu law,refuses a -further partition, presum-‘_

n219
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Ang: ‘that the. portlons of the--once- umted estate’ found - in'the |

bpossessmn of the ex- coparceners a,re the shares allotted to them

in the part1t10n «In every case. the person. Who has. been outof -
possessmn for more than twelve years must proye some facts which

will bar the operatmn of the L1m1ta,t1on Act a,nd of the pr1nc1ples

set forth 1n Titya ~v. Ana]z@) Vzthoba v, Namyan(3) and Rdi

'-Raqhmmth Bali v. Réi Mahamﬁ_y Balz<4) “There: does not appear,

.in the, present instance, t0 - have - ‘béen any ‘admission; on the de-

‘fendant’s- part, ‘of the house being undivided in the sense of re-

%erved and’ held by him in ‘the common right ; and-as the Assistant, -
ait‘fudge ha,s fallen into-a_misconception on: th1s point, we must

reverse h1s order, and d1rect ‘him to’ deal W1th the case on its

It has Lbeen urged that’ m a former suit there Wa,s an ad3ud1, -

catmn agamst the plamtlﬁ's and the defendant jointly. i 1n fav our.
of one Ganesh Narsmh Whereby he Wa.s deereed a share ofj,

See note (b), mﬁ a, page 221

(1)1 L R, :7Bom 34
) (QL R., 12IA 2.

- ( See note (), infra, page 220, .
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Athe property in: dxspute as a Jomt-fa,mlly estate.

Accordmg to
. RAMCHANDRA 1t
Nirivaw. .

) v
Nirdvar .~
MAHADEV. -

appropriaterelief to the pla,mtlﬁ' there must be such ‘an
tlon— C’ottmgkam v. Earl of Sh'rewsbury“) and m such '

the extent of 15 khans The orxgmal presumpt}on in favour of th
., ‘sion ‘of joint- famlly property ‘was thus supplanted by another
presumptlon, and it lay ‘on-the plaintiff -to make out that”

had subsequently arlsen“ by whlch he had been Y- admltte
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support hm clai'lm H a.nd if thxs ev1dence could be acoepted Wxthout scrutmy, he_" ’

must succeed. ;. But it is loose and vague and_ defective in particulars in which,”

had there been a joint. enjoyment, evidence would almost cerfainly have been }
) forthcommg Not a kabuldyat has been produced ngen to the plaintiff, though .

. his gra.nd-nephews, ‘the defendants, ‘were infants at their: father's death, nor is -

" there any. other, documentary ‘evidence ta support the claim, Anép went away .

“for some years, and appears to have received nothmg out of the common property-
B durmg his, absence. - An extensive business was carried on by, his nephew ApAji

. in which' he : sa.ys he had a share, yet nat a partxcle of evidence is produced of his ;

201 .
1886, -
RAMCHANDRA

NARAYAN ..

v. .
NArAYAN ©
* MAHADEV.

._ha.vmg ever. enjoyed a ghare in. that business, It seems- quite unlikely that he :

“should have remamed vquiescent “while' his rights were completely ignored and a

" title: bmlt up. agamst him. -The. probabilities - bexng such as we have stated, and .
L "thef evxdence for the plaintiff being met by a stronger body of evidence proceeding -

from better informed . witnesses, We . .think we cannot with safety maintain the -

" judgmeént’ of the Court below; ‘except as to 15 khans of the family house. It is so .

- far confirmed. <, As to the rest, it is reversed.  The regpondent will have to pa.y, in

“each. Court; the fees from whlch he was provmonally exempted asa pauper

; } '--The plamtlﬂ's sued for part of a ﬁeld asa portmn of ]omb property 5
" left undlvxded ina general partltlon Thls partltlon took place so long ago that, - -
no clea.r ev1dence about it is available.: What s clear is that the defendants have -

¥ had excluswe possessxon of th.ewhole ﬁeld in dlspute fo,r a tune, whwh gives them,

title by preseription.: Now, possessmn is e\ndence of title, and ig

pnmanfy excluswe. It is for him who. lmpugns ‘the exclusxve title to.ghow that
"the possession ongmatecl in gome “way. which has preser\{ed hxs own nght ‘other- -
. wise we must a.ttmbute a lega,l or;gm and the usual mculents to actual, continued, -

“and peacea.ble en]oyment ‘Tt is no pronf of property s bemg still und.l\uded that .

*it was once undlvlded 5 otherwise there would be~ a ground for a general redistri-

~‘bution of all Hindu estates, A counber presumptxon of- greaber force arises from -

‘long excluswe possesswn The man, who is ont ‘must make out some, prmid- facie

“title and sowie agreement or. acknowledgment of that title, such that possession.. -

by his adversary is deprived- of its ordivary ¢ eﬂ'ect through® being held on a joint

. nght or on one subordma.te to the rlght sot up. N o such title and agreement have -

‘been. made out here : none’ certainly can arise from mother field havmg, some, .

years dgo; | b en glven by a defenda.nt ‘bo a pla.mtlﬁ‘v et

Refernng.to Dempu v. Ganpaya(l) Wé reverse the order of the sttnct Oourt ’

and-direct, _that” the appeal: be recalled and disposed of accordmg to.law with,

reference to the abo ¢ observa.tlons. 2 The Dlstnot Court will awa.rd costs

The bfollowmg is the ]udgment of West aud Néuébhél Ha.ndés JJ i, i1t another{-.
“casé ( Lachzram V. Uma, see Printed J udgments for 1883, pe 285) (Sec;md Appea.].

No. 489 of 1882) bearmg upon the same ques'uon i

X sfor1877,p 194
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1586. Wzsr, J. —When oLtwo persons one is in en]oymeut of property and the’ otherw
RAMCHANDRA -has no enjoyment or possession, that is, primd, facie, an exclusion of the latter. :
N.RAYAN . There may be a- contract or other jural relation between the parties which accounts’
N L:;h' AN for the sole possession, - and makes it ‘preserve, instead of destroym}g‘, the Jomiv;”-
MauADEV. © right, but of such a state of things positive evidence is always required, xince
s - otherwise possession continued even for centuries would afford nd"se'cui'itvyto'
property. An enjoyment by agreement, even after partition, by one ‘for several -

would, of course, satisfy the test, but then there must be evidence of the agree-'

ment to prevent the inference of exclusive possession, In the. present case, -

there has been exclusive possession in fact since 1867 by Tilokchand -and his

_son. They have had the mortgage deeds and have received the rents, : Vishram,

who ‘made the partition, must have-known of this exclusion of him:from. this -

part of the once joint property, and, therefore, from the moment of separate sole.

_enjoyment by Tilokchand, -time must be computed for limitation, - Hence the

suit as ‘one for ashare in the mortgage rights over the property in- question

held by the defendants must fail, and not the less 80 because of a- foolish or-

‘perverse admission of -the widow Magnibai on which, seeing the. whole case, it

would be . impossible .to ground a. decision in favour of the pla.mtlff The

plaintiff it appears.has separately become a .puisne mortgagee of  the: property"

jn dispute, In that ‘character he may redeem the pnor mortgage s but his

present suit, as one to obtam a sha.re in the mortgage mterest held by hls

cousms, is barred. "-” ni TN : 2

 We, therefore, reverse the decrees of the C'ourts below, and teject the: claxm,
w1th costs throughout on the plaintiff, ’

APPE LLATE" CIVIL

quo're Mr. J ustice West and Mr. Justwe Na,mibhaz Hamda,s ,

‘ . '1'886.‘;? 'u;"SHIVRA’M DINKAR GHA’RPURAY (ORIGINAL PLAINTIFF), APPELLANT
" August17. o THE SECRETARY OF STATE FORIN DIA (ORIGINAL DEFENDANT),
RESPONDENT LA .

- Jumsdzction—-Smt agaznst G’ovemment for indm lands “and mokid mals—
- Regulation XXIX of 1827, Sec. 6—Pensions Act (XXIII of 1827),. Sec 4-_Bom-
bay Revenue Jurudwtzon et ( X 0f 1876), See. 4—-Lzmztatzon——-Adtackment under
Act XI qf 1852, eﬁ'ect qf-—Adverse posseasion—Mokasa amals metmmg of )

In 1826 A obtamed a decree on a.mortga.ge, awardmg hmJ possessmn and
en]oyment of certain indm property, consisting of lands and of cash allowances
_annually pald from the Government treasury, called molcdsa amals' b and his
;isuccessors continned in possession down to 1852, when the znam wasattached on
*:behalf of Govemment pending an’ Jdnquiry, under Bombay Act XTI, of 1852, into
_._the title of the: holders of the mdm The attachment remamed in force t111 1865

Appeal No. 31 of 1884
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