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the 01de1 for an 1ndeﬁn1te tlme ‘non- fulﬁlment would; in such a 1886
case, be’turned against him who was the cause of it. - Buthere'  Inms
jthe cond1t10n is the - Commlssmners conviction, that the proved. Mgﬁ,ﬁ;’”,
Vs_tate of.facts is one in which execution may.properly be ordered. NARRONDAS. .
_The order in:this case was madelast April, and there was nothing

in the Limitation- Act to prevent- that order” from being applied

for The ‘right to execution, which arose on the date of- the

order was ot affected- by . article 180, when' effect was. sought’

for'it a few days. afterwards, and;” therefore, 1 thmk the dec1510n.-,
:’of the Coult below must be reversed i

i,Ordefr rev ersed

L Attorneys:for the appell&nt
' -Dmshd '

. Attorneys for the respondents —Messrs. thtle, sztk Ffrero'
“-‘cmd Nzcholson. .

—-Messrs Ardesw, Hormus]z (md

APPELLATE CIVILJ

Befme Mr Justwe West and Mr Justwe Ndndbkaz Hamdas e
VISHNU SAKHA’RA’M. ~NAGARKAR AND * ANOTHER, (ORIGINAL:’ U18\86. s
APPLICANTS), APPELLANTS o, KRISHNARA‘O MALHA’R DECEASED, BY  Jyly 29,
- HIS SONS “AND Hzigs, A’NANDRA' /:AND- anpr{s, (omomm}.‘ OrPPONENTS),
RESPONDENTS* : :

dwtwn-— Wawer—Acqmescence

A ‘in 18‘39 obtamed a decree against B., a sarddr in'the Court of the Agent for ‘
. Sardérs “The decree was executed in’ the Agent’s Court until B.’s death i in 1868."
©Bows sta.tus as & sarddr under the' excluswe Junsdlctlon of the: Agent, did not
*" descend to his sons, and ‘the- decree wa.s transferred to.theCourt of.the” First
B Class. Subordxnate Judge at Ahmednagar for execution., . Various objections were

- /takeu to the executlon of ‘the decree by that Court but none on the ground tha.t
the Agent’s decree conld not be executed by a mere transfer to an ordinary Civil

- 'Court.” The case ‘went up twice to the High Court, under whose orders the “exe-
cution was for several yea.rs contmued .in favour of A.’s representatives. agamst

_ theestate 6f-B.)s sons, In 1885, 0ne of A.’s representa,txves assigned his interest

o under the decree to C. and D. Thereupon the tra.nsferees C. and D, . applied to

‘the First Class Subordma.te J udge at Ahmedna.gar to have thelr names substltuted

‘in the place’ of the transferor in the executxon proceedmgs

i# stcella.neo: 8 Appea.l No. 2 of 1886.
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. The Subordma.te Judge re]ected thw application, on the grmmd ‘that he/ :'ld. -
not recognise the transfer of the decree eithen under gections 372 or 232. of .the -

8 AK}IAR.{M Civil Procedure Code {Act XIV of 1882). He also found that executlon had been
NaGARRAR  going on for several years contrary to:the rulmg in Khusdldds v.: Sakhm dm

v.

KRISHNAR Ao Ramchandm(l) which laid down that the Agent's. decree could not :be’ executed\

MavruAR,

" on the decree,” On t}ns ground a.lso, he refused to recogmse the transfer of the - -

%0 the la.w of procedu.ra tken in force

. shanka.r, First Class Subordma,te J udge of Ahmednaga A
cellaneous Apphcatmn No 59 of 1885

-by a mere transfer t0 an ordinary Court,—the remedy in such cases being by a; suit .-

decree.

' Held, reversmg the order of the lower Court that the assxgnment of the deer
“holder’s rights to execution in this case was one approved by the law as conta.med o
in section 232 of the Code of Civil Procedure (Act XIV of 1882).  The - trans-
feree of a decrée gains by the transfer the rights of the transferor, - ‘

) Held also, that" though the - executlon proceedmgs in this case ha,d_v een for .
many years irregularly conducted by a mere transfer of the Agent’s decree toaf -

‘ordinary Civil Court, still as. the Court which carried on the executmn had juris: -
diction to grant the same relief if a suit had been brought upon the decree, -the- .,
uregulanty, ha.vmg been acqulesced in, dld not vxtla.te the former- proceedmgs in.
execution, .- B i lewie TIIE :

“in a wrong Way, ca.nnot afterwards cha.llenge the legahty of the proceedm
" to his own invitation or neghgence But if there isno Jurxsdlctmn over th
Ject-matter, the acquxescence of the parties concerned, cannot “create it

- Where a- decree in one of continuous operation, taking" offect a8 ‘
iurmshes proceeds for its satisfaction, it must be executed each year accordmg ‘»

‘on the 15th November, 1839 one Krishnégir obtained 4 .decteo. -

4for Rs. 14, 271 in the Court of the Agent f for Sardé,rs in the Deccan:.f

decree-holder who had dled prevmusly to 1868, ,obtamed a
““certificate fromthe Agent’ Court. .under section 286" of “Act VIII
of 1859, and the decree was ‘transferred to the Court of- the;Flrst -
Olass Subordmate J udge at Ahmednagar. On the 11th ecember,

(1) 12 Bom. H C Rep., 212
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j the’ C1v11 Procedure Code. But thls sectlon contempla,tes a pro-
‘ ceedmg before the determlnatlon of the smt——-—(}’allfu C’hurn Mulhck

: ma,de apphca,ble to pendmg appea.ls’ : The expressmn pendmg -
““gection 372 cannot apply*to executlon proceedmgs :
¥provision: for aSsignees after decree is made in section 232"
) —Gulabdas V. Lakshman Narhwr‘z) Nagar Mal v. Macpherson(3) x
If; in. such ca,ses sect1on 372 be apphed the prov1s1on as regards -

ass1gnment in_ sectlon 232 W111 e useless I, therefore, hold that
: the: apphcants na.mes cannot be substltuted in the executlon pro-—v

" the: sult,’
beca.use

- 165

1686.

Visaiy

SARHARIM® -

NAGARRAR .
Ve

‘ Kmsnmm’m
- MarHAR. .
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SARHARAM
NAGARKAR

v.
KRISHNARAO
Maruir, -

- Khusdiddsv.Sakhdrdm Rdmchandra Dikshit®; Govmd Vamdn
: Sakkamm Rémchandra® Bakhdrdm Dikshit v.. Ganesh Sdthe®.

: proceedmg on the darkhdst No. 1209 of 1868 is 1rregula.
- Court, therefore, does not think it proper to. substltute b
- plicants’ names .in such -an 1rregu1&r proceedmg, andf“er
‘the irregula.rity' after it has been ’brought to its notig

rae ot

,;,_‘they cannot be so con51dered under section 232——The *-’
of State for I ndia in Gozmc’bl v. Mmyum Hosein K hém®

R The opponenb’s 'ua/azl says ‘the application” under seét
should be to-the Court ‘passing the decree—Kadir Bakhsk
;;:Bukhsh(”) But as the Agent’s Court has ceased to have Jurxsdlctlon A
. ‘;"to execute. the “decree, I think this Court should be cons1dered .
jf-v_under para 9 of sectmn 649 of the Clvﬂ Procedure" ode 5
g ‘the Court passmg it. ' '

e Apphcants ‘next. contentlon is that their names: shoul_
.substltu,ted under sectlon 232.  But this section contemplates'}

T Tt was also "contended that the apphcants should be cons1dered;

y other Courts, a.ppear to have ‘been made before
‘~,~_fiof sectlon 649 Wa,s enacted by Act XII of 1879 ‘The

@2 Bom. H.-C. Rep., 212, ,
. ®LTL R, 3Bom,42 ;..
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substitution of partles in a pending proceeding. - It empowersf},._ »
the assignee to ¢ apply for the execution- of the. decree to the: )
Court’ which passed it . This means a new apphcatlon by
assxgnee——(’uldbdas v. Lakshmcm Narhar®, o SN

" “Italso appears that the executlon proceeding has ‘been going:

on without jurisdietion. - The ngh Court has held Anandréof‘, ‘
to be within the jurisdiction of this' Court, on the ground” of.

his mot” being a sarddr. The questlon Whether ‘the Agents_~-¢.'

&dec'ree was enforceable by “execution or.by a separate suit, s -

never ‘raised - and decided in this case.” It has been . often held"
that the Agent’s decree can, undér the eircumstances of. the" prexﬁ’
sent case, be enforced by a separate suit, and. not by: executmn'

<. “The above authorities clearly show that the present executlon

as the assignor’s representatives. - But it has been ‘held - thatv

The dec1s1ons not allowmg the Agent S Jdecree to be e

M L L R, 3Bom ab p. 222, WL L R 3’Bom 93,

oL, L‘;R.'-, 11 Cal, 35¢
[ © L LR 2AIL, 283




V\OL XI] BOMBAY SERIES. ; 157

“vision perhaps may allow executmn of’a decree like the present. 1886, - '
Bub the new sectlon "has no retrospective effect, and, therefore, 1t~',~ Visexy .

ca,nnot ma.ke the prev1ous illegal proceedmg a legal one, ., .’ %ﬁiﬁiﬁ :

6 As remarked by the ngh Court in Krishnaréo v. Kmsknagw Kg}gnv»};gio
G‘uru Namyangw“) the Agent’s decree has already proved a most - Marady, .
mconvement ‘one in execution:: The- ‘proceeds of: the villages
_come. to less than ‘the.annual : mterest and,’ therefore, complete
‘execution can; never be had in the Way prescnbed Such a
“decree:is-sold by the decree holder for. Rs. 7,000 in alI ~The"
“decree-holder wants to. Jperpetuate the hardship on the Judgment-
debtor for Rs. 17,000, Under the clrcumstances of the case, I
thmk it is _]ust for h1m to ask the Judgment-debtor whether he
Would pay the amount for.which the decree is sought { to be sold 5

»The debtors iwakil says that his chent is Wllhng to pay the‘
a.mount to the decree—holders .

fue For all these reasonsI re)ect the apphcatmn W1th cost on the»;
apphcants

¢ "The. a,pphcants appealed a,ga,mst th1s decmon to the ngh ’
Court

Ghanaskwm Ndkant Nadkamz for.- the’ appellants :—There is '
nothmg in ‘the ‘Code-of (Civil “Procedure ‘to. prevent the trans. -
fer of  the’ Agent's decree. to the ordinary Courts for execution.
Sectlon 649 .invests: the: Suhordmate Judge with - the same
authorlty as if he had. pa.ssed‘the decree the Agent havmg ceesed A
‘to. exercise- Jumsdlctwn the decree-holder could have gob
execut1on, the a,s31gnees can. Readmg sectxon 2 with - sectxon"f
+232, the; assignee . has. the same “rights as ‘the™ a.ss1gnor ‘The .
obgectlon as, o the _]urlsdlctlon of the"Subordinate Judge was -
ot taken' untxl now by the helrs of the Judgment-debtor They -
.are; . therefore estopped from takmg 1t now Cltes Mangal
Pmsdd’s’ case® and Mom v. Gopal(3) e .

Mahddev Oh':/m,naﬂ Apte’ for the- respondents —-The cases cited
“sre on the questlon 'f,of limitation. - If a party does not avail |
hlmself of the plea- of '11m1tat1on n hm'me he must’ be taken to.
tiBut When as in” the present case, the Court,

_ (I)PrmtedJudgmente r1874e,tp 151 N ) L R 8 Ind. App ey 123
o (3)1 L R 2Bom 120
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1886. has no Jurlsdletlon, con*sent or acqmescence of the parhe

' Visang-  create or glve Jumsdmtmn The Agent’s decree could
SAxEARAM

Nacanrgar -

Ve
- KRISHNARAO
Macadzr, -

WEST J —Wem‘e of opinion that the a&smgnment of the dﬂ YOI
holder’s: mght‘to executlon.m thls case ‘Was one epproveé} :

v?:a,n ordma,ry Court ‘that . the remedy in such a Cou
f:SUIt on the decree The Subordmate Judge in the pre nt-¢as

(1) 12 Bom -H, C Rep -y 212 A(2) Prmted Judgments for 1874




'%,éam'e ncxple has lately been inxisted on by the: Enghsh Court;s m :

ja,naloo'ous cases:-Bx parte Prati®and B parte May®. Ttis thls,
’ tha,t Where Jumsdmt,mn over “the sub3ect~matter exxsts ‘requiring -

only tobe’ 1nvoked in the rlght way, the party who has invited or -
g allowed the Court to‘exerciss it i irawrong way: ‘cannot efterwards'
“tarn. round ‘and. challenge the legahty of the. proceedmgs due to.
“hisown, 1nv1tat10n ornegligence:: In the present instance, the Sub- -
ordma,te J udge has for many yearsbeen carrying on the executmn
‘under an-order of - the High: Court which he- was bound to. obey:
‘The ngh Court-had Junsdlctlon, over the matter in every aspect :
“of it, and the: sons of the judgment-debtor contested in-the. High
jCourt the: right of the Judgment-cred.xtor a8 aaamst them on:
exa.ctlx the same- grounds ‘that they could have taken had they .
ned-.on the decree They d1d not contend -that then{;

J udge 5 Court -and havmg chosen thelr ground and taken thelr.,, 'b
6. of 3 1ctory m the executmn» proceedmgs they could not

159

o asse

" Visryv., o
" SARHARAM -
NAGARKA‘R j :

KquNARLo
- Marmdzr.’

Sectlon 64:9 of the 01v11 Procedur de, a5 Sﬁbordlne e
.Judge admits,. covers such e .case as the present “But then he’

says:i

(4) L R 5 Ch: App . 473
L, R ; 6 Q.B, DlV., 301
® 1L, R,3 Ind App., 209..

;cannot be. ;given’ a: retroactlve effect, and the execut10n~"'}
proceedmgs havmg been 111egal from the begmmng in his Court,
b ’ = No one, however,:'-«




160

1886.:

Visuxg
SARARAM -
NAGARKAR

. A
Krisanario
MALHAR.

: a.pphed in forma paupens, but her a.ppeal was dlsmlssed on the ground that he
'. poverty. was not esta.bhshed Néiro Hari then ‘applied for executmn of the decree.

. to the Acting Assistant Judge, who' Jas then in charge of the Adélat - )
Judge being on tour in the dlstncts The application wes, in the first.

: thh wha.t. }md been done under 1t

THE INDIAN LAW REPORTS [VOL X]“*

seeks to undo What has been done : the Judgment~debtors, o not;
complajn of the first steps of the executlon. As to the : prese
-and future ‘steps, we think that the Agent’s Court is one-that fhas
ceased to. execute Jurlsdlctlon ratione persone, . a,nd that: ther
Subordinate Judge’s Court being the one in which ‘the. Jjudgment-7

~ debtors would have to be] "sued, is - capable of’ executmg» ‘the

Agent’s decree now and in future.: ‘The decree is- one of - conti=*
nuous operation takmg effect as each’ year furnishes. proceeds for’

v",1ts satisfaction, and - each year it utters anew & command. whlch
bas to be fulfilled according to the law ‘of procedure then m«
force. . The new law, therefore, governs all steps ‘in execution’

sk sequent to its own_enactment, and we must reverse: ‘the order’

- of the Subordinaté Judge, with costs.

NOTE.—-The followmg is ‘a report of Anpurnabdts case (Prmted Judgment
for 1874, p. 218, ) referred in the above judgment ;—: PR

NA’RO HA ’RI 9. ANPURNA'BA'I

The deeree had been made by the Pnnclpal Sadar - Amin at Ahmednagar but as;
the Court of that Judge was closed, Naro’s application for execution was presented <

‘Tnerely dated, and filed among the records of the Principal Sadar’ Amm s Court as"
10 one had been placed in charge of the duties of the Principal - Sadar- Amm.

" Some weeks afterwards, - the Assistant Judge,’ havmg been authonzed tor ta.ke
K cha.rge of the Prmcxpal Sadar Amin’s duties for the dxsposal of nrgent busxness,
"took up the application, and granted an order for execution, which'was ¢
: by possessxon bemg delivered to Ndro Hari in April 1864,

rried ou

In July, 1864 -3 new Prmclpa,l Sadar Amm having taken (office,-

'-'?apphed to be restored to possession, allegmg that Niro - Han by an- agreernent
subsequent in date to the decree, ‘had bound hlmself not to enforce it;: exeept by,
 taking: payment in annual msta,lments ~which she onher part: ha,d engag d; to:

On appeal the lela Jud
r Rozular Appeal No 56 of 1878 Prmted Judgment Fil¢ tor 1874 p 218
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i de ee, on the ground that exeeutxon had been completed On the 9th November,

*1865, Anpurnébé.l filed an_ a.pphca.tlon to. be- a.llowed to sue Néro. Hari in.

: 'formd pauperzs [ Alleging his agreement not to enforce ‘his decree of 1862 by'i '
taking pmsessxon, ‘she claimed restitution of the property. . She’ contended that’

he had obtained executlon in- évasion of his agreement, and that she had a rxght
“to be remstated Her appllca,tmn was reJected by the Pr1nc1pal Sadar Amm

vformer one, /Anpurné.bcu presented another apphcatlon to sue in formd paupems

_ In this she d1d not refer to kLer unsuccessful ‘application. ‘of 1865, but alleged that-

ta.

161

86,

VISENT .-
SARHARAM
NAGARRAR .-

N .
Kmmmm&d
MaLEAR. -

" i0n the 28th March, 1810 ‘8 New, Subordmete Judge havm Jsueceeded to the;"‘ )

L Néro and Govmd, having by fraud deprived me of propetty inherited. from my: '

‘-f husband hold 1t wrongfully I, therefore, clelm the property and mesne proﬁts. .
ZThe Subordma.te Judge- rejected the a,pphcatlon as belng founded on the same';

’ cause of - action’ as the previous -unsuccessful one.’-- ‘He was; however, mduced'i'f
‘A{to revxew his order, and on review he conmdered that his decision had -been efto~>’
,‘neous, ‘and that the: application was not barred. He, accordmgly, proceeded-,_v

‘fv'~to try the case on its merits, and he - made a decree ‘in . Anpurngbdi's favour .
- for, restltutlon of the property, on- the ground ‘that. thie Assistant Judge had in -

1864 dcted w1thout legal- authority, He- was.of opinion that no one but the -
Prmclpal Sadar Amin could execute the Principal Sadar Arin’s decree, and that. .

,fthe perwmission’ acquired by Néro- Harl being then tainted-with 1llegahty could .

" not” be mamta.med _against Anpumab{u’s clmm based on her former possessxon.v, .

Néro a.ppealed to the High Court ;

“,Held that: the present suit Was barred the cause o actmn set fort bemg the
Same as that ‘on_which the: former suit of . 1865 “was based -In tha.t ‘suib wha.t -
b Anpurnébal had ‘sued on, “was the wrongful dlspossessmn to whmh she had been* -
f sub]ected by ‘Naro in evasion’ “of. his agreement not to excute his decree in’ that -
- way.. In the present suit she alleged depmva.tlon by.. fraud No other fra.ud waa

suggested tha.n the trick of eva.dmg the alleged agreement ‘on whxch the sult ofh'

1865 was founded_ The Stibordinate Judge on, revxew ha.d admltted the plamtxﬁ"a »f

i apphcatmn, not to try whether' there' had ‘been fraud or not, but Whether ther

g

',."_he had né intention to make for hxmselff

the J udge—— ests ona ca.use of ctlon lready once rehed on; he is bound to dlsm1s

* had Yeen vahd ‘execution or not.” A’ J: udge ought not to take the case out of the “
_Yha.nds of .the ht1gauts, ‘and - make for the" pla.mtlff or; the defendant a ease thch‘
‘.When a Judge finds- tha.t the app11~ O
“.cation. as made—not as the a.pphcant’s clalm may ‘be moulded by the astuteness of g

*'In her first suit, Anpumé,bét s éomplaint was that she had been deprived by ‘
Naro Hari of a possession to which she was entitled.” ~Néro had; no doubt, obtained |

. & special nght through- his decree,” but be- ha.d res1gned that right by the alleged 3

agreement... Had Anpurndbsi recogmsed the decree as actlvely subststmg, s0 as

to give- Né.ro a réal right in the property’ notw1thstandmg hig’ a.greement, her suits

-must have- been for damageés for  breach of the agreement which, thus v1ewed,ﬂ}l_,
. could entxtle her ‘only to eompensa.tlon for “the i m]ury inflicted on her by Néro’ s'{ N

- breach of 1t The deprivation," .of Whlch she’ complamed in her ﬁrst suit, was re-” ;
- presentéd as* & sxmple act “of Wrong perpetrated ‘with the ald of ‘the ‘Court’s

4 machmery.:«
¥ L ' .

She must be taken to have compla.med of’ Néro ] ha,vmg selzed her'
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-1886. -~ property Wxthout any rlght, the rlght he had a.cqmred ha.vmg béen’aban oned.’;
‘At the time.of the first suit, all the circumstances of the execution: weretas wi

VISAND -
known to her and: as capa.ble of being: brought forward a8 at any latet penod.‘-

SARHARAM
" NAGARKAR ~

- v,
Krisgnario:
- . MargiRr, -

stated 30 far as is necessary for the purposes of thls Judgment in,
: summa.ry Niro Hari in 1862 obtamed a decree agalnst Anpurné.bé,

' ’mortgage-debt ‘should be p:nd off;. Anpurnébé.l appealed in fo'rmd P
" “her appeal was dismissed on the ground that her poverty was 1ot
Néro Hari then sought executlon "The decree had ‘been made by £
2 Sadar, Amm a.t Ahmednagar ; but the Courb of that . J udge ‘bein
a.pphca,tmn for ‘execution was presented to the- Aetmg Ass1stant Judge
- at the time 1 in cha,rge of the Ad4lat,—the Z111a. J udge being on tour i
~ This a.pplxcatxon was, in the first instance; merely dated and- filed 2
7 records of the Principal Sa.da.r Amin’s Court,—the Zilla J udge, to who
L;: ant Judge applted for mstructuons, ha,vmg mformed hnn thai. 10: 01

wards, the Assxstant I udge, ha,vmg recelved from the Z111a, Judg
tha.t he was placed in charge of the Prmcxpal Sadar Amm 8 dutlesf
of urgent busmess, took o the a,pphcatlon, and gra.nted an order

‘aetlons took place in March and Apml 1864.: InJ uly, Py new Pnnmp
". having taken office, Anpurnibsi presented‘ to* Kim an apphca,txon,‘pr
. might be’ restored %o possession, ag" Niro- Ham, by an: agreemén’o
~ date to the decree, had bound h1mse1f not* to enforce 1t except b3
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-in mmual 1nstalments, whlch ehe on. her pa.rt had engaged to pa,y.» The I’rmclpal
"Sadar Amm rejected this apphcatxon, on the grounds that the original agreement,

relied on; was not produced; that, execution having been completed, the application .
" came toolate ; and that, the order ha.vmg ‘been made by the Assistant Judge,:he -

“had :not- authonty to mterfere ‘with»what ‘had ‘been done -under it: . ‘This Tast KRIS;;}&_ Lo

ground .was pronounced erroneous by the Zilla'Judge, when an appeal -was made"

to. him ; but' he’ upheld the ‘Principal Sadar Amin’s order; on the ground that, ay

exeeutwn hiad been completed, no relief could now begranted in the way in Whlch: )
-1t was sought

. On. the 9th November, 1865, Anpurnébé,l filed an apphcatmn to be’ allowed to

) sue Néro Harl in formd’ pauperis; - +Relying on: his alleged agreement nob 4o en-

force his decree of 1862 by taking possession,” she’ claimed : restitution’.of the:.

" property.1 made over to him in execution of- ‘his < decree.:: His . proceedmgs having .

been. taken ‘in evasion of his engagement, she’ contended that she-had a right to'.

- be remstated Her apphcatlon was rejected by the Principal Sadar' Amin; on the

"ground that the decree;, under ‘which Néro Hari had been placed in possession, .
“was stﬂl m force, and that the claim, raising a dispute as to the execution of. the

) decree, wa,s ‘barred by the operatxon of sectmn 11 of Act XXIII of 186L

On the 28th March 1870 a new Subordmate Judge ha.vmg succeeded to the‘.'
former one, Anpurné,bé.l presented another application to sue in formd pauperis. .
In’ thls there 'is no ‘reference to her tinsuccessful apphcatlon of 1865. She says :. N
\-“Néro a,nd Govind- Hari, having’ by fraud deprived :me: of property mhemted
‘from my husband hold' it Wrongfull ‘:therefore, ‘claim"theé ‘property and -
‘mesne’ proﬁts A The Subordmate J udge 3 attentlon was drawn by the defendants -:_
to the former. apphcatlon, -and: on thrs he re]ected the a.pphcatlon as being - -
founded on the Same cause of ‘action’ as the prevrous unsticcessful one. “He was
“induced,’ however, to" review his order ; and then,” considering that he had been
in error ‘in his earlier ‘view;" “he. “coneluded that the appheat:on was not bax'red o
’ Proceedmg t0 mvestxgate the case on its ments, he’ gave to- Anpurndbsi an uni®
-“.conchtlonal decree”for restitution; on th' “ground that ‘the' Assistant Judge had’™”
acted in 1864 w1thout legal’ authonty : No “omé- but thé Pmncxpal Sadar- ‘Amin-
“could execute the" ‘Principal Sadar Amin’s decree, and” the 'possession: acquu'ed by’
-N4r6 Hari being thus fainted thh ﬂlegahtyJ could net he thought, be mam‘bamed
: agamst Anpurnabax s claim based on her former possessxon

Agamst thls declswn, the present appea.l has been made and as to the objé
tlon tha.t it Was not competent to the Subordmate J udge to rev1ew his ﬁrst order”
“of re;ectlon, We thlnk that the constructlon ‘la,ced on’ the sectlons of the Code
trea.tmg on. that sub]ect has ngen 'to them an extensmn, ‘which fully embraces” the
; - hough hmlted in- terms to ceses in which o
deerees have been passed thay have been held’ to mclude final orders generally 5. %
“end if the Subordlnate T udge came to t eonclusmn that he had been mistaken -
in his view of the Ia.w, there'was nothmg, we think, to’ “prevent his adopting a’,;
correct one on revx w, and dea.lmg thh the ase accordmgly :

‘tha.t the. cauee of a.ctzon in the present sult wasa dxfEerent one from that on’ whlch
‘the - suit -of . 1865 had. been based, and: that, consequently,f the ba.r pro\nded by
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‘section: 310 of the Code of Civil Pror-edure did not apply. .On- thls it has been
¢ mtended - for the respondent tha' the decision thus admitting the case for trial,
" not being one aﬁ'ectmg the merits of the case, is not open to appeal but as sectxon
210 says that'a second application on: the same cause. of actlon shall not be
enterta.med the wrong reception of such an: a.ppllca'cxon is, we thmk an; excess
- of:. ]tmsdrctmn, and the order, under - whlch it is recelved ‘one. aﬁ'ectmg 't.he
. jurisdiction of the Court within the meaning of section.350 of the Code Itis.a
Well-recogmsed principle -that, where the capacity of a Court to deal ]udlclally
vnth a particular matter depends on some collateral circumstance, its decision

i in & preliminary inquiry into whether the, elrcumstances, whlch wou’d nge it

Junsdlctlon, exist or not, is open to rev1ew. - In a regular appeal the facts a.re
" as open.to consideration for this purpose as thelaw ; but in the present case, ﬁhe
facts on whlch th:s part of the inquiry tums are not disputed. .

~The substantlal questlon then next arises of whether the present suit was ba.rred-

E a.nd this depends on whether the cause of action set forth by the plamtlﬁ' was.the

. same as in the earlier proceeding: :What Anpurndbéi had sued on'in*that  edrlier
proceedmg was the: wrongful dlspossessmn to which she had been sub] g ted by
+ Néro in evasxon of his agreement not to execute his decree in' that. way 2 In ithe
present case again she says:  Naro and Govind have by fraud, depnved m 'f my
.. property, and wrongfully - W1thhold it.” . No fraund is speclﬁcally set forth m ~the
.- plaint, but it has not been suggested that there was or could have beeu a1

than the alleged trick on Whmh the suit, of 1865 was founded Thls appeareldja

The ~power; W

i cedure-to modlfy the issues in the course of a trial, is meant to ena.bl
out -the. questions really arising out; of the. counter-averments of the partx’
‘;,: is not mtended that the Judge should take the case altogether out of the

T mo mtentlon of making for himself.. /The power of the Court in admlttmg'

fr:«»{under section 310 is still -more limited. That sectmn ig mtended fo. da.rd
-’,’:'defenda.nts -against the harassment of repeated actions, by pla.xntlﬂ"s, who: them-
'f-f-selves have nothing to lose If the apphcatlon is 1tself barred _1t is not open to

7 present deta.lls, ‘which’ support thzs suggeshon but if Jt di ,

prevxously rehed on, it can e ma.de the ground of another apphcatlo

in. makmg one out for the pla.mtxﬁ' as he has, done here, exc

atemals for the change that Te made m the cha.racter of
xamma.tlon of the pleaders of the partles . The. record _the" case does not

rse - taken by

“the Subordmate I udge would still have been 1rregular. The Subordmate Judge
i to examine the petltloner, or the agent of the petltxoner. as to th > merxts of the‘
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ractmn already once relled on, he i 1s ‘bound to dlsmiss it.

F

B Whether the cause of actlon, as concewed by the bubordmate J udge, was in
thxs case. one whmh could for Jumdwal purposes, be regarded as different from
: th.\.t on: whzch the smt of 1865 had been brought, is'a question of some complex;ty

“ance of a,'Court Undér systems, ‘such as the Roman law or the Enghsh com-
“'mon’ law, in which the' development of 1ega1 rights and duties has been greatly'
= nﬂuenced by the reaction of a hlghly artlﬁclal mode -of Qrocedure appropriate
orms - of action  can ‘be found for nearly all the ordinary. cases: which the - legal
onsclousness of the commumty recognises as justifying an' exerc1se of the coer-

apoens “that the same transaction or ‘group of circumstances may#:farnish a

‘and the rule obtams that all the clrcumsta.nces,whlch exxst When the former of two
“actiong s’ brought and can be brought forward in support of 1t shall be broughy

"*forward then, not-resérved for 4 second action ansmg out -of the . same events-?
“The caus of a,etxon is regardedas 1denhcal though the form “of action differs on”

thie secon ‘otcasion, and the test applied is whether the evidence to support - both

actxons 1s substantmlly the sa,me—l‘htchm v.¢ Campbell®; - Martin v. K ennedy(@) -
Under a:freer system of procedure, such a8 that of the- Equlty Courts in-England -

\or of the Civil Courts in India; second suits iare-to be:admitted more sparingly
than “when the -Plaintiff has: to proceed by set” forms of action. :As he- can bring
forwar(lhls whole ¢ase unfettered- by artificial’ restraints, and seek all remoedies
‘that the" Court can justly award- upon -the facts: proved, there is no reasonwhy

“he” should ‘be permitted to:-harass*his “opponent’ and occupy . the “time-. of . the -

“Cotirts by “repeated mvestlgatlons of a set “of facts,which ought “all. to -have
‘been: submltted for adjudu,a.tmn ‘at " once ~ His cause of actlon, into whatever

Proteani forms it may be moulded by the mgenulty of pleaders, is to be regarded as~

ithe same, if it rests on facts whleh are mtegrally connected with those upon which
-arightand mfrmgement of the right have already been oncé asserted as a ground
for the’ Court S - mterference What facts “afe thus intimately connected so ag

properly to form a 'single subj ect of-judicial inquiry must, it would seem, ‘depend

#6n'the detailed: development of the:substantive law itself. . The stand ‘point, from’
whlch nghts ‘and ‘duties are wewed dxffers in some respects for each’ commumty,
“and thud le,gal rélations group themselv e vanously in 2 closer or looser associa”
tlon. Evea thhm the sa.me system, theére is, as on'all queshons of degree, room
“for contrary’ opinions as to’ ‘an essential unity subsxstmg or not between a°matter

newly submxtted fpr decxsmn a,nd ohe already dealt with.Itisin these clrcumstances

()'\QBOI and Pul 69 o

Telain, alld as soori as he finds ‘that  the application as madé—not" as the appli- -
éant’ s case may be moulded by the'astuteness of the J udge@rests on a cause of

. In the most abstract v1eW of 4, 2 cause of action implies a nght a correla.tlve
i ty, a. fa,llure in ‘that duty, ‘and a seconda.ry rxght thus engendercd to the asswt- .

itive power of the State'; but as the ~variety of human relations greatly. exeeeds(
lmt of: ‘the- conceptmns, -upon” which-a system of actions can be framed, ‘it

ground for ‘several different a,ctmns. - In such ‘cases, different ¢auges of. action .
rise to the party injured; butasitis felt that the same set of facts, which the mind .
t"once graspsas ]urally integral, ought not to be. made the basis of repeated pro-_
eedmgs, the complammrr party is allowed to frame his cowplaint in various ways,

1886 .

IS
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1886. ' that the. practlcal d1ﬂ"1cult1es of the apphca,tlon of the prmclple of Tes’ judwa a,"‘
VISHNU - “consist, What has really been the scope of a judgment will be" vamously declded N
‘8AREARLM according to the unity, whlch - from the . pomt of view chosen, or 1mperat1vely»-‘- )
‘ NAGA'RK“? suggested by the system- to be administered; subsists or mot- between the' two.

S KMS:;N Ardio groups of facts and the legal relatmns springlng froi them,; . which ‘the;new suib.
MaruAR.  Brings into mutnal comparisbn. A Wholly different right or7a . ‘wholly : dlﬁ'erent‘_ :
" " group of acts 1nfrmgmg it— different that is according to the central 1deas “of: the .
" legal system —will give rise to a different cause of action. Had thé new c¢ ‘e been .

brought forward along with the old, it 'would have given rise to ‘Ewo mqu1ne8 i

iinstead of one, and' where thére is’ a redl separateness of the matters to be’ins

) vestlgated separate mvestlgatloﬁs are desirable, - Thx_s is the prmclple mvolved’-

“.in Lord Westbury’s decision i in the case of Hunter 'v. Stewart (4 De G.F. ‘&3 v

) 168), which has been adopted in repeated decisions of this Court, but Wxthout any :

. conscious departure from the ‘rule that matters na.turally connected ‘with éach"

other 50 as to be proper for investigation together ought to be brought forward at’

the same-time and are to be considered as forming but a sxngle canse of” actlon .

- ‘becanse their le 'gal effects could be’ exhaustlvely analysed ina smgle actlon a.nd a-

" “single inquiry;  In the éase of Soor;omonee ‘Dayee v.: Suddanund M ahapatm(l) the‘

any Councll say 108 Theu' Lordshxps are of opxmon thaf the term ca :

‘ . actlon They would not allow a matter once dxsposed of, to be lltlgated a.ga.m ln ‘
a-suit framed so as fo-differ, formally from the prevmus one; and by substance they :

d or ought to ha.ve proceeded Wlth reference to the rehef sought to be obtained.:.

In the present case, Anpum:ibé,l 8 complamt in, her first smt was tha she had
: 'been deprived of a possesssion, to which she was entitled, by-the' defenda. ‘N4ro -
" “Hari. ~ Néro had obtained a decree, but.the.right- which this conferred on him -
- -he had resigned by a special agreement.- The deprivation;; to wh1ch she vy g sub-f
]ected was thus represented as a simple act of wrong perpetrated w1th the aid of .
. the Court's. machinery, but still-a:lawless invasion entitling her to° rest1tutlo °
) Anpurnébél did not rely on the ‘engagement made by N4ro as the foundat' e of
‘ her right. - That rested on her propnetorshlp -good’ agamst all the world:# She
. putb thé agreement forward as an extinction;. by 4’ means within the’ competence
- "of the parties, of a special right acquired by Néro through 'his decree.’:
" recogmzed the decree as actively subsisting 80°as to give to- Naro a real nght in :
. the property noththsta.ndmg his agreement; her suit must have been for amiages
5 for the breach of the agreement, which, thus viewed, could entitle hér’only t6
g“:: compensation for the injury- lnﬂlcted on- her by Naro's breach of it: vThe"(on]y -
. “alternative is that she admitted the decree to have been legally executed hough,’.
“ a8 Néro had engaged not 6 execute it, she:was thus entitled ‘t6 b ‘remstated .
: If however, for the purposes of the earlier suit, she- admitted the de
‘been legally executed, shé  could - mot, in a later suit, rest on"th
having been a mere nulllty It must bé taken. that she. meant; -
¢ N4ro’s’ having seizedher" property without any: right,” the; ngh '
qmred havmg been abandoned At the time when’ thls ﬁr b stit wa

(1) 20 Calc.

W. R. Civ.’ Rul. at p 380, ;
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g a]l the cxrcumstances of the exbcutmn Wwere as well known to her. a,nd as capable
sof bemg brought forward as. ab any later period. Averrmg a wholly wrongful

ouster, she ought to have relied on all the clrcumstances which went to constltute ‘
that hreach of duty.on Niro’s part. . Amongst these, if they were a mere sem- -
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«blance of executlon, ~were the proceedmgs by which Néro had. got possession of KTISHN sRka, -

ithe _property..: Anpurnabéu had either elected to. treat the execution as in itself -
,effectual, and; because eﬂ'ectual a violation of the agreement, or else had infended
ta rely on it 'as no. executlon at all, In the former case,-as we have seen, her

+election bound her ;.in the latter, she was bound to bring forward the nullity of

:the. executmn in support of her complaint.. It was intimately connected with the
: matters, on which she did rely,-and-is to be regarded as part of the essential cir-

- cumsta.nces, umtmg with thé final act of expulsion to make N4ro’s conduct legally -

“injurious, and, therefore, a cause of action. And if abandoning the . whole con-

- mected series of circumstances, which constituted the cause of action in the larger .
" mense, we,. conﬁne our view, as some jurists and judges have done (see Savigny

.Syst.,sec. 370 ; 2 Wms., S. 63e ; Durham v.- Spence (), to the final act by which
the: a.lleged wrong on the part of -the defendant attained ity consummation,

-that?s act, was the expulsion of Anpurnabéi. According to either view, the cause .

“of actxon in the second’ suit is to be deemed the same as in the first, a wrong-
ful dlsturbance of a possession, restmg not on any partmula.t relation between
;the: pa.rtles, Jbuton a propnetorshxp that mposed on a.ll persons a duty of non~
~int rference Sl

- The- a.pphca.tlon, therefore, was baned a.nd ought to ha.ve been d1smlssed

TheSubordmate Judge does not suggest that the execution was sought and obtained

ifrom’ the ‘District - Court, through -any cra,fty devices. on Néro’s part, by. which a
fra,udulent -advantage was obtained. beyond what could have been gained in the
Court ofsthe Principal Sadar.Amin..:  If there was anything Jirregular, it sprang
.from an ignorance shared alike by the Courts and the parties. . The proceedings,
“go far as questions of regularity and jurisdiction were concemed were acquiesced
" in foriseveral years. - Ndaro, .if now turned out ‘would, in seeking execution; be

barred by - the, : Act of L1m1ta.t10n - This would be to make the ignorance of -

Anpurné,bm not: merely - uninjurious “to . herself, but a means of depriving Niro
-of- hls legal tht Tt is ‘obvious that;: in such . circumstances, “her claim could

not w1th any approach to :justice, be’ conceded . without undoing the past for )
Néro- as “well | as_for. her, The’ Subordma.te Judge has simply awarded her pos-

session’; ; bub, if her position :is thus to be made what it was nine years ago, 80
zmusb' Niro’s, - The order for her restitution ought. to have-been accompanied by
one enabling N4ro now to execute his: decree. -On this, he would immediately
regain' possession, - aﬁd the plaintiff- would take nothing by her suit. It might
‘have.oceurred to the Subordinate Judge that, where the relief sought could be
granted only on. terms which would make it futile and illusory, except for purposes
-of mere vexation, it should, in the.interests of peace and good policy, be with-
-held, xWe. may. share . Mr: Vishnu Moreshvar’s pity for an ‘unfortunate and
perhaps ,111-used lady, but' 'we must not allow such a feelmg to Jinfluence our:
ludgment in the admmlstratxon of the. law. -

YL, R., 6 Ex. 46, -

"MALEAR.
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in possesswn of lands in dlspute For them, 1t has been contended ’(ha
.. are now in actual possessmn and as they are a,ble to defend that pos
Krisanario decree passed in their favour; thelr possessmn ought to be mamtamed
.+ MALHAR, ;. ifregularly acquired. In the recent case of Rdm. Newaz Smgh
“the’ H1gh Court of the North: West Provmces saxd '

v,clbly remst the ev1ctlon to which"'she was sub]ected a.nd thu
possessxon was gamed peaceably by Naro and Govind. But, then,th )
" whether nghtly ‘or Wroufrly, by ‘the help of the. sttrlct Court
'oi Taylor 'v.v Cole(l) Lord Kenyon "says ¢ A person, who h

ably, aud bemg n posaesswn, may reta.m itu...... and this w1ll not brea <
: any ruIe of law respectmg the mode of obtammg the possessmn of la,nd

and was met by the a.rguments that the ]udgment ‘stood unrever
o mortgagees possesswn bemg r1ghtfu1 could not be dlsturbed R

He ough
“TI6 ought not to go forth that a. part

= of authonty from the Court which he was not entltled to.
<. that possesswn 3 and Pattlson J

tage from a possessmn acqmred by force or ,by any misus
:Qutlon —ABut then 1t is to be observed the m]ured party d1d

and then to obtam restxtutlou Thls, on the state of faots asserted f
: bé,x, 1s Wha.t she ought to ha.ve done.

(3) 7 AV& . at p. 618 and 614,
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) "Sadar Amin’s Courb, 1t mlght be 1nferred W1th some probablhty that s -~ 1886,
fregular appointment had been made ; but this is not distinetly set forth, and the -W '
‘warrant is sxgned by ‘the AssistantJ ndge slmply ag such. It seems notimpossible, SaxmHARLM -
‘that Anpurné,bm might_have got the. order set aside by an application f. .
».for tha‘ purpose. Instea.d of thls, she applied to the Prmclpal Sadar Amin for: KRISHNARAO
\"restltutlo on the ground : tlmt there had been an executlon, ‘but an execution - MarHAR,
_ made wrongful and liable to be set aside on account of the agreement mto which the
=]ud0ment -debtor had’ entered “"When the Puucxpal Sadar Amin’ refused 10 seb
_'vasule the execution, she’ appealed to the ‘District Judge, insisting that the decree *
was to e‘éonsniered as having been executed by the Principal Sadar Amin, thab;
“the: Prmmpal Sadar Amin’ had erroneously denied this; and that $he District Judge
"_ouovht to rectlfy the error, and for the special reason arlsmg out of Niro’s agree-.
“ ment} seb the. executlon aside.” In any - aspect of the case, when the record was.
“thuig brought into -the Court of the ‘Distriet Judge, it was placed before % coms -
'petent trxbun.al "Under. such c1reumstances a3 these, . -every i intendment isto be'-
jmade in »favour of.a’ legal ]uusdlctlon—see The King v‘ C’layton (&) compared :
. with=Th ng v. Inhubrtomts of  Hulcoty® " In Wilson- v.- obday ® " adecla-’
1 replevm bond was spemally demurred to, on ‘the ground that it. did
'ustom for the mayor to take replevm but Lord Ellenborough as -

e bound as a,gamst this defendant to presume, a.t leagt till thecontrary .
K hat these goods were duly and’ Iega.lly replevled by the mayor, if under "

,;.

the],d to opexate for him ‘as” 1f the’ prehmmary steps usually requ1s1te had been
regularly taken L 'If Anpurné.béu Wlshed ~5to rely on; the mcompetency of Mr.
g Gopal Ré,v Ha

. Wlth the questxon thus I'a,lsed. : AShe dld not take thls ground but mv1ted a decx- :
“sion on a‘pomt whlch could not arlse, unless the executlon had i m xtself been for.,'

(8) 4 M. & 8.,120, 2t pp. 127 129, 0. - :
4) 18 Beng, L, R.,103. - i

’\IAGARKAR Co
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1886, ~* - -acts done w1th0ut authorlty may be seb aSIde Sectzon 350 of the Oode of Cnnl
e —— " Procedure makes it plainthat the law intends that an error as to ]urlsdxcblon shall
Sagmirdm Dbe corrected in appeal, and if such an error is made to appear to “the . gougrt it
NAGARKAR will be taken notice of at any stage of the case.. In this case, there wé.s a Court
KRIS;L AR 0. of further resort beyond the District Court to correct any error. mto Whlch tha.t
MALHAR - Court might fall, and by a spee1a1 appeal; -Anpurngbii could obtam any relief
- which the law allowed. .In the case .of Hx parte M anohar Bizwrcw (1)
an’ application was made to this Court to set aside an order in executlon pa,ssed
- by a District udge as having been made thhout ]urlsdlctxon It appeared tha.t
the ordinary Courts had not jurisdiction over the applicant, who was:a sarddr =
“but the judgment of thxs Court delivered by Westropp, J., was: Before the Mun-
sif, the applicant either did or did not raise the objection of want of ]urlsdlctxon *i’f
hp raised it, and the Munsif wrongly disallowed it, heought to have appealed “tor
‘the Judge ; and there would have been a special appeal to this Couri; But il he
- did not raiseit, he must be taken to have waived it ;and it is certa ‘y too late:.
for him to raise it now, when the Munsxf’s decree i is sought to be execuﬁed, The- )
’ apphca.tmn is, therefore, re]eeted w1th costs @

Here it is clearly ‘shown What course ought to be taken bya pa,rl;y who questxons :
the jurisdiction, - If that eourse is not taken;. it is too late to rause th Cquestion -
j?when the proceedmg has been carrled to completion. o T

~In the Enghsh reports, there are many cages. m wh1ch the agcts an orcters of‘

-they were held. no’ answer to- actlons of: trespass, Wben it appear‘ )
orders had been ‘made Wlthout jurisdiction.” The Qua,rter Session couli dls-g
. pose ﬁnally of the a.ppeal but then‘ authorlty bemg essentxally '

,:».aeted on the order., . An actlon of trespasq is suggested by Martm' B
“'"proper wa,y of trying the valldlty of an order of a County (‘ourt
. Marshall(®). " Special ]urlsdlctlons, a,ccordmg to the’ Enghsh la_
: '_fscnbed (1) W!.th respect to place, (2) Wxth respect to persons,

B (1) 2 Bom H C. Rep 375

: -(-z) NoTE. ——S1mﬂarly the Roman Ls,w says—“ ‘st receptum ot hnc Jure utimur ut si quis major-
" vel aqualis subjiciat se Jumdzctwm yossztu et adverms eum jw dm. Poth Pa Lib, . IR,
< Ti6 L,§ 2, . . S S R

g (5)'32 L3 Ex.,’ 8, .
- (&) Wils., 982

_ (@8 Eash, 4.
. (4)‘1mt.,e;4~ .
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" edms o be no reason, on principle, why, in India and for.a Court having genera,l

o ]lll‘lSdICtlon, 4 question’ of Jurrsdlctlon arising on this point should not, at ledst ag
rega.rds the par\:y on whom the Jurlsdlctron immediately bears, be concluded by

:,<subm15510n or by failure to take ‘the steps, which the-law prescribes for getting
an erroneous ‘order’ ]ust as much as a question-of personal ]umsdmtwn

‘ Il s and coram non Judzce,” yet as we have seen, there niay be a sub~
- mxssxo’ tvo the ]umsdlehon by a person nob subject to it, which s ' conclusive on.
='Asto place, no guestion arises here. As to subject-matter, there -
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. ;'Every decree is & command to a person, end whether his possible ground of ob- A

mma,nd him in the particular case and as to the particular subJect -matter, seems

- jectionis that the Court has no jurisdiction to command him at all, or none to

<

. to make no dlﬁ"erence in principle. - The pubhc interest is, no'doubt, conceérned in .

y'the sub]ects placed by the law within their cognizance, but a District Court is a

Court of general civil Jurlsdlctlon Al persons and all property within the dis- v

: »‘jtnet are- sub]ect to it. - If after a matter has come before it in appeal, and been

B Courts of ‘inferior ]unsdlctmn, such as Small Cause Courts, belng restrained to

| dlsposed of, ‘its order can in a subsequent proceeding be treated as a nu]hty on .

. account of the defective; jurisdiction of the Court, from which the-appeal was

: made,} or the: ongmal nullity of the order,'agamst which relief was sought, there '

i8 no reason ‘why the same thing should not be done after a further order im’

" .special appeal by the ngh Court.” The order of the one Court as of the other
. binds a person’ generally subject to the ]umsdlctmn until it is reversed or set aside,

and. can be questioned only in the ways provided by the-law. In a recent case, »
the Master of the Rolls thought ita good answer to an. application founded on”

" the Court’s ha,vmg sold property W1thout jurisdiction that there was a decres .

. standlng unreversed, and directing the sale, Steed v. Preece(l). The order, which

if. ‘beyond’ the ;jurisdiction might have been got rid of by proceedings d1rected to -

. that obJect' ‘Wwas not allowed to be canvassed ina collateral inquiry.

- a.nd mcorrect notions prevall on the sub]ect, to which they relate. - The superior
dCourts in England long Iooked w1th extreme ]ealousy upon the partlcular juris- ©
dlctlons, by which their own powers mlght be. encroached on, and expressed
- themselves in langua.ge, which i is not' to be applied without caution to our system

.of Courts orgamzed in a regular gradatxon of dependence on the High Court. The

'rongh method of treating the order of a Court as no order at all, or of seeking by "

S a sult to expel a person, whom that order has’ deﬁmtlvely placed in possession, .

has no proper a,pphcatlon where no pI‘OVlSlOJJ. is made for such a proceeding, and
. where the order itself may, be brought under review by precisely the same author-

" jties, who W111 have to d1spose of the sult brought to test its validity. By pro-
viding the’ one method of redress, the Legislature has tacitly excluded the other.

It is commonly said that “a guestion of jurisdiction may be raised at any time ;-

where proceedmgs are -laid “down. for determining the question, it should be
¢4 any time in the course oi those proceedings.” He, who, having an appeal and

We have thought 1t not out of place to make these observa.txons, though they .
“ were not absolute]y necessary ' for the dxsposal of the appeal, because very vague

a specml appeal on a, questmn of J\msdlotxon, has not availed hlmself of those o

(l)L R, 18 Eq Ca atp 196
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1886. ¥

when the matter hws once: been placed before a Oourt having full ] ju

VIseNU .
Saguirim the person and the cause; and an omission to urge obJectlons there i

Nacargar when the proceedmgs have been completed a8 concluslve-

v o, )
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