'I Evulence’
l8’72 Secs . 32 cmd 90——Hmdu Zaw-—Nuncupatwe w:ll——C’onstruquon of @

o “ M y husband has dred We have no msue, and you are a on of my husband’ :
. eousin’- Takmg this into consideration, my husband expressed his wish, when -
_he:was on ‘the .point'of death, that all the houses atid" shops’ srtuate in Poona,

VOL. XL] . BOMBAY SERIES.

APPELLATE CIVIL.

Befor‘”l[ Justwe 'Weat and Mr J'ustwe Nandbluu Ha/rzdm

MORO LAKSHMAN ) (ORIGINAL DErENDAM), RESPONDENT *

Ancient: documenta—Admzaszbz‘lzty ‘and wezght qf—-Emdence Act I qf

- vuraspatr

“In 1847, A e Hmdu wrdow, executed m ia.voux‘ of B a vdraspatru (a. deed oi

'helrshlp) m the followmg terms -

- ‘except: the house at Bauares, should be glven to you, and that you should be made -

owner. of all mouey-deahngs connected with Poona T, therefore, in: obeymg his _

icommand ‘pass this deed of heu'shlp to you, ‘and make you owneér of all the pro- -

. perty mentioned. above like our son, , You, therefore en]oy the property in your

_name ]oyfully

”4

Under thxs .vdmspatra, B. took possession of the property mentloned t'herem, :
and en]oyed xt durmg his life- t1me “‘After his‘death, his gumdsia (agent) managed

it for and. on behalf of B.’® minor son, G: In 1881,C, ﬁled a ‘it to redeem ahouss -
and a- ga.rdeu, part of the property covered by the wiraapatm, and wl:uch hed
been mortgaged by As husband in 1831 ‘One of the defences to thxs suit was -
that tieither C. nor his ‘father was the . hen’ of the ongmal mortgagor, and tha.t,
therefore, C.could not redeem the property in: dlspute ~At the trial, C. produced
he oaraspatra “of 1847 in support of hls title, allegmg thiat he had found it

- -ainong the papers of the old - gumdsta of hxs father, who used to’look -after’ his
. }a.ffarrs durmg his mmorxty

:

) sxon of. hu ma.ster. -

. Held ‘thiat. the vdmspatra of 1847 was evidence ofa: uncupatrve will by AL
; "husband in favotir of B.* Such avillby a Hindu would be quite e eﬁ'ectua.l except

in cases governed by the Hmdu Wwils' Act (XXI of 1870)

Held also, that the miraspatra was adxmsslble in evidence under sectxon 90 o

the vadence Act T of 1872, as a doeument purpor‘tmg to be ‘mofe than tlurty
years old and produced from a custody, which: under the cxrcumsta.nces of the.
case was a proper custody, the possesswn of the gumdsta bemg legally the posses-

" The vdraspatra: was; also adm:ssrble under section 32, clause 3, of the Evr-

dence Act (X of 1872), as zt was manifestly a decla.ratxon by A againt ker proprié-

tory mterest for by it she divested herself of her ‘widow’s estate in the property, -
and there bemg no evidence of ker existence after 1847, she must be presumed ta-
have been dead in }881 When the surt was ﬁled )

* Appeal No. 30 of 1884
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’of my. ‘husband’s - cousin. Ta,kmg ‘this - mto cons1derat |

THE INDIAN LAW REPORTS [VOL XI

- The degree of credzt to be gzven to an ane:ent document depends chxeﬂy on the
proof of transactions or.state ‘of affalrs. necessanly, or at, least properly or ‘na-
turally, referrible to 1t

APPEAL from the decree  of Rév- Bahédur Né.réyan Govmd

' Flrst Class Subordmate Judge of Poona in Sult N o, 534« of 1881

" LARSHMAN. -

" This suit was mstltuted by the plemtlﬁ' Yadneshwar Balknshna.

: leshlt toredeem a house and a garden from the defendants The

property- in dispute had belonged to one Han Chmtéman Who

- mortgaged it in 1831 to the defendants for Rs. 4 ,999. The plamt—

iff alleged that Hari . Chmtéman had made a nuncupatwe Wﬂl

at the time of his death, bequeathmg his houses and gardens a,t
, Poona, mcludmg the property in dispute, to- the plamtlﬁ"s fathet,

Bélknshna Dikshit. - To . prove this w1ll the plamtlﬁ' produced/:
a vamspatm (or deed  of heirship) passed in 1847 b "
W1dow of Hari Chmté,man in. B'cilkrlshna leshlt s fa.vou

-varaepatra Was to the followmg effect ===

b My ‘husband has dled . We. have no issue;’and you ar > & son:

husband expressed his- WlSh when he was on the pomt 0f¢~death
that all the houses and shops s1tuate in Poona except the house\‘

I have made you an heir accordmg to the comme,nd £ my hus~ -

“band ; ~our other relations, &ec., therefore can. have no 1nterest m
Lthe houses a,nd shops sxtuate m Poona.”

n’ accordance with this vdraspatra, Bélkrlshna-took 'posses--
‘sion of Hari's property at-Poona, and dealt Wlth it a5 his ‘own.
After Bélkrishna’s death thie property was managediby Bélkrish-
né’s gu,masta dunng the plamtlﬁ"s mmonty On hls‘ attammg '



A, .VOL AL 1 BOMBAY SERIES‘

Ry

maJorlty, the summary settlement for- the greater part: of the
v ;,Qesta,te was made with the pla1nt1ﬁ' In i881the plamtlﬁ' ﬁled the
. present suib for redemptmn of the property in dlspute ‘

" no rlght to sue.

_ The Subordmate Judge was of oplmon tha,t under Hmdu la.w,'
: ”Tal “the ‘widow,” was not competent $0 make_ Balkmshna an he1r"

“to her deceased husba.nd’s property by an mstrument like the
vdmspat'm He therefore, held ‘that Bélknshna, did not. ac-
- quire, under the vdraspaira, any. rlght over the property of Hari
- Chmté,ma.n and that, consequently, the plamtlﬁ' was ‘not entltled

-to the property through his father. . The suit was, ‘therefore, dxs-"

: mlssed

Agamst th1s dec1s1on the plalntlﬁ' appealed to the ngh Court‘

Mahadev Cﬁzmndﬂ A’ pte for the appella,nt ———The vamspatra is

: »'ev1dence of a nuncupative will in favour of the plaintiff’s father,’

» Such & w1ll is valid under the Hindu laW—BhagLan Dhullabh
S Kala, Shanlrm(“ West end Buhler (8rd: ed) 222! "

In Maharcijah Pertdb N drdin Smghv M ahamnee Subhao Kooer®
:fthe Privy: Councﬂ ley down. that a parol revocation of a will is
,vahd The vdraspatra i 1s edm1ss1ble in- ‘evidence - under ‘section
32, clause ¢, of the Evidence Act asa’ declaratmn by the widow
; egamst her proprxetory 1nterest “And as she’ hes not been heard
" of for- the last: thirty - yea,rs, she must be presumed to be dead.
" The.. document is -also- admlss1ble as a. document more than

'thlrty years old and produced from proper custody The clerk’
- custody is rea,lly the custody: of the master, and this document

..,':ha,s been acted upon ‘The plamtlﬁ' and hlS father have been - in
possesslon under this document and have dealt W1th the property
i as then- own

L S hdnta,mm Namy an for the respondents ——The law as to the ad-
}mlss1b1hty of ancient. documents is laid down in Hari Dkangar
‘v Biru Dasru(3) and _T1 mlokm N dth Nundz V. Shurno C'hungom“)

S RllBom 641, “®. 5 Bom, H.C. Rep., 135, AC T
O LR, 4L A, ~® LL.R, 11 Galo, 539,

jf--f:f': The defendants contended ( 'mter alia) that Balkrlshna was not .
“the heir of Hari’ Chmtéman and, consequently, the plaintiff had:
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'beneﬁt by 1t and a.ll the more certa,ml' if
f:fBélershna. qwas, to fulfil certam dutws ‘
- conferred on him. . The plamtlff deposes hat he fo 1
};.ment amongst the “papers of a clerk; named Bal4 i
“ death. . B4l4ji was an old. servant of. rthe famﬂy.f . e
‘F‘f-:employed by Balkrishna, : -who ' dledun 1851, “and.‘the* p}amtlﬁ'
%bemg then a Chlld Balé,_]l had two or: three yemrs afterWards ﬁled-;;

Eemployed as: he was,  his custody of; thls one on accoﬁn£ -higi:
“master: could not be called an- 1mproper one:’ . Liegally, hls,posse

% it been’ acted upon in- such'a Way as to ralse ‘the’ presumptlon of
. OHINTAMAN. -

its genmneness +Assuming that: 1t is genuine; ib~is* hot: valid:”

- It.sets forth."a command on - H&rlspart to his’ W1fe to tra)nsfer-‘.'
\the property .to Balkrishna, . This.: ‘amounts ‘to <8’ gxft by the

- widow.at the bidding of her husband; -and as. it was not - accom=7
‘fpa.med by possessxon ‘the g:lft was: moperatlve a.nd *meﬁ'ectual w

i'smn was that of the pla,mt.lﬁ' and he_ was: perha.ps more}hkely__
~3to ha.ve the actua,l detentlon of the document Whﬂe he hved i;ha.n*3
'AWa.s h1s ma,ster :

v § gree of cred1t to be glven to 113 Would depend on clrcumstances,
“ chleﬂy on the proof of transactlons or- st&tes of aﬂ'mrs necessa.n--
}".-'ly, or. at’ least properly or natura,lly, refery ] _
“ were, will/ “have.to e cons1dered when the natm?r,v -of ‘_.the ‘docu-
ment itself has been ascerta,med
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" her. hushand, Hari Chint4man, had expressed his desire that all-
his: pr.operty, with certain exceptions, should on his death’ pass.to:

1 Bé,lknshna, Some subtilties of interpretation’ have been- pro-"

'posed to us, for-the. purpose: of showing.that what T4i says is
that. her husband directed her to make a gift to- Bélkrishna ; but

" a testamentary command ought not to be frittered away if the
sense is clear, and it is clear that T4i means to- ‘say that her hus+’
‘band . bequeathed ‘his property to Bélkrishna. . /This declaration -

, was 'niamfestly against Téi’s proprietory interest for, by it, she

jthvested herself of her widow’s estate in the property; and. there-
.vbemg no ‘evidence of T4i’ ] ex1stence after 1847, she must be pre-.
' sumed to have been dead in 1881, The doeument 28, therefore
Was. properly admitted. as a declaratlon by -T4i, and, as such,: it
" g evidence of a nuncupatlve will by Hari Chmtéma,n Such a.i:

WIH by a Hmdu Would be qulte eﬁ‘ectual

‘ The fa.ther Bélkrlshna, a,nd the- pla.mtlﬁ' Iumself are shown tof
have. been' and to'be in- possession of some parts of the property”
formerly held by Haii Chint4man.. By the document No. 84 it
dppears. that the plamtlﬁ"s mother dealt Wlth a house, once Ha.n S,
and. could glve extracts from his “books - concerning the vdda
mortgaged to the defendants.  The summary settlement for* the’
estate, or some’of it, was- made with ‘the plammﬁ' ‘These are all”
transactmns properly referrible to the rwht created by document -
28, and going- to.sustain it ag genuine.- On the whole, then, We’ff
think:- that'the will of Hari in favour’ of Balkrishna is proved;”
and that on the tltle derived from this source the pla,mtlﬁ' has®
a nght to sue, if any representative of Hari can do s0, to redeem .

.the property in dlspute from the defendants as mortgagees

The Subordmate Judge has taken evrdence on all the 1ssues,e
but finding - that the pla,mtlﬁ' had not a representative character -
enabling him to sue, he has not dealt  with that evidence. Thus
for adjudication purposes he has’ excluded “it.” -We reverse ‘his :f

decree, and remand the catuse for adJudrcatlon on the i issues not
- 80 far' dlsposed of Costs to follow the final dlsposal

" Decree reversed and case remanded.

% 10605
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1886, No'rr. :-The law relating fo the admxssnbxhty and welght of ancxent documents

Hinr ls discussed by Mr.*J ustlce West in szangavda A Rangangcwda (l).;_(Regular

Cum'uuAN Appeal No. 24 of 1877) The followmg is a shori: report of the case i—’
- DIRSHIT N

e The plamtlﬂ' stmght to recover his share._of certam mam
“Moro - - cash allowa.nces en;oyed by his famlly on account of the nadgavda and nadkanu )
"LARSBMAN.  yasan,  The first’ defendant, who was the son-of the plaintiff’s elder. broﬁher,
' answered. that, according to_ a long-estabhshed fa.mlly custom extendmg over
‘seven generations, the property in dispute was. xmpa.rt:ble, and enjoyed: solely and -
i oxclusively by the representatives of the eldest branch, and that the plaintiff; as.
fepresenting the younger branch, was entitled to maintenance only: = To dlsprove
the onstom set up, the plaintiff adduced in evidence a ‘number of vdo}ex_xments more .
than thirty years old. S -

K. T Pelang (thh Ghanasham Nzlkant) for the’ ‘appellant, .

énekaka Jehangzrsha for the respondents.:

Wns'r, -J. :—The plamtiﬁ‘ n thxs case is uncle of. the first a.nd ‘brother” of ‘the
,_qecond defenda.nt -He gues for & partition of the: family estate, .’ The answer- is,
;that the estate, bemg a vafan attached to the ancient. ofﬁces of nadgavda and
,nddkarm of the pargana’ of Kundgol i, a,ecordmg to the custom of _the. family,
Vv mpartxble.

~.4- The: proof of such nmpartxbxhty rests on hxm who assertsxt (B. & W 339" (2nd ed )),
" nnd in this case the decision of the. Subordma.te Judge, that it has been-established
“by the defendants, is supported by a strong body of evxdence. The oral testxmony'
‘of'a ‘nimber of witnesses, .whoie ‘examinations’ are recorded urider exhibit ' 325,7is
umformlym favour of the alleged zmpa.mbﬂxty. *Ibig fortified by sxmﬂar evzdence

astothe custom amongstthe families of othier heredxtary office-holdersof the pa.rgana “
The testimony, on the other ‘side, is that of obvxously mterested personé ‘such : a.s:
wﬂ;nesses 105 or 293 and 294, Well-mformed some of them o doubt, i

the other ha.nd does show: tha.t -though the éxclusivéor supenor tight of his own;.
wenior line was challenged at least three times durmg the last century, it was on’
“each occasion’ successinlly vindicated,. -As'to the last of the: documents bea.rmg:
Joix this senes ‘of contests, exhibit 219; there was'a conﬂlct oi testnno
No. 332;' one of ‘the bhdubands: {members of the zame: famxly) a.sserted’ thet the
sxgnature of the Chief of J; a.mkhandl, atta,ched to that document was not  genuine ; -
:but t0-our. minds it.-was satisfactorily proved: by the Wxtnesses Nos. 27 28, 30 3]

‘and 35.under the commwswn, exhibit 325:: A

te On“the other. hand S US

is clear thiat i thé '3 'a.r 1800 or 1501"the ‘deféndants®
faxmly were. depmved “of their: excluswe possesswn “of the’ v1lh fKop, wlueh "
was then handed over to Bassa.ngavda, & representatlve of a 1on Severed’ branch

ween the branches ‘establishes: tha.t 1mpart1b1hty could not’ hav . n%ii;he la.yf Kf

@ Printed Judgments for 1878, p; 240,
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the famlly'. "

* branch;- ‘The Prwy Council have indeed said that such a “custom is capable of

X attachmg and’ of belng destréyed” (W. & B,, 338 (2nd ed ))and; many cmses have been -

dlsposed of ‘on'the ground that a specm,l family custom ma,y be a.bandoned If,

however, such & custom was'a law in the proper sense, it could N0 more, on general

prmcxples, ba exchanged for the ordmary law at the optxon oi thoee sub)ect to \t,
.~'than if-conld be' a.dopted m opposxtxon to the ordmary laW. .

. »»It ould i seem, then, that for some purposes, ancl as aﬂ‘ectmg the members them~
< selves .who compose it, a Hindu family is recognized ‘- by the highest tnbunal a8
-having a legislative or guasi legislative authority to which individuals oist:sub-

.. mit, and whlch the Courts will enforce. -, How far this a.uthon’sy extends, and what

 are the preclse clrcumstances which will be taken as demonstratwe of its having
~'been exercised, are questions which will necessa.rlly anse in workmg out the dice

R itum of the J udrcial Commxttee, should iV be mamtamed in its literal stnctness, to

: »1tslogxcal conclusion. - In-the present case it might be said that.the evidence shows
*the adoptlon, if not the existence from beyond the reach of memory, of the custom
- ;0f primogeniture and impartibility in this family ; while the award of Kop to the.

~ rival Padoshi branch would, if it could be called an adjudication, tend strongly
- the opposite way. . But, in truth, there was nothing that can properly be called an

_?éadjudwatmn, or-assimilated to an adjudication, in that case.: - The whole district,
.in which. the estate in question i is sx’cuated fell for a time under the dominion of
:Txppu Sult!m. "There was a general uprootmg of old-established rights, and of
_the traditional respect for rlghts sustained by habit and their continued ‘exercise,
Ina the’counter revolution, which followed at the closeof the last century, the
. Padoshis represented by. Basangavda came forward with:a claim which they seern -

_to have rested on the document No. 31..- That document has been tampered with,
) xnasmuch as in the Marsthi version the nanie of Dugangavda, one of the grantees,

“shas been _wholly’ o'bhtereted but the Chief of J amkhandi and the Panchiyat, to
-;whom the matter.was referred may still have been’ 1mpressed by it. ' It purports

Py to;be a-grant of ;Kop, in:A. D..1693, to Yelldps: and :Dugdnd. in common with

: Kenchangavda, the, ancestor of the litigants in. the present case, .Had-a: regular
] trxbunal pronounced the family on this and other evidence . not subject to a rule

.of 1mpa,rt1b1hty .of property, and made this: determmatmn of their legal- status,
- ;the ground of its. ‘decision, . ‘that would be a. matter . of considerable mportnnce ;s
‘but, a8 the case stands, the. resolution - of the Panchiyat and the order of ‘the
. Jamkhandx Chxef (exh1b1t 325, witness sub-No 82) may have been, probably were; -
mﬂuenced by other than strictly legal: considerations, - It .is really - of- more:
weight, | fot the" purposes- of this suit, that, except during -Tippu’s . usirpation,
the, vxllag of-Kop should have remamed unpartmoned for .a_century;. a8’
xt seems hmfe done, than that it should then . have been -disposéd - of .
as 1t was, ouﬁ & Judxcxal mvestlgatxon. The document No.- 31 would have-
eome eﬂ‘ech ‘in Lahowmg that ,a8 “between -the Mudoahls gnd. Padosh:s, there :
was at’ lea.st a capabxhty of takmg and holding™some property . in- common
I there had been a oommon en]oyment of thrs vxllage clearly proved, it might+

& And if not. the law of the famlly (it is urged) when the severance of "
. he tWo great bmnches took place towards the close of the seventeenth century, ﬂ;
could not be made the law by any subsequent resolution or - practice of the- Mudos]n
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--gtill have been - aaxd no doubt that the holdmg of a partxcula.r property in cstn-

" mon, :according to ferms. of the grant, would: not prove: general partibility - any

more than general union, that partibility. would «in so numerous a-family : have
".led to many sub-divisions in thecourse.of a: century, and that an-original cus~

. tom of impartibility before the severance of- the-family into . two branches. was

" consistent - with such.a severance, and the abandonment by the P4doshis- of

- the special - f‘a.mllynla.w, while the Mudoshis still adhered to it.-,. And- hence’ it
would be argued that no useful inference as to the family custom of the Mudoshis’
. ¢ould be deduced from this transaction. . But the joint possession is not;in truth;
. made out down to the time when the Chief of Jamkhandi, acting on ‘the-sugges-.
tion of the Panchéyat, ousted the Mudoshis by an act.of - a.rbltra.ry authonty AT
- nay have subsisted ; but the opinion of the Panch, as stated by - the Chxef of Ja :
‘khandi; ‘would appear to have. been rather tha.t while" the right” was joint, the f‘_
Possession had been exclusively held by Basangavda’s branch.of the' fa.mlly, untll'
; Mahadu, representing the Mudoshis, seized it on the overthrow of Tippu’s power.;
. ‘Mah4du persisted in asserting (exhlbu:s 19 and 18, dated in 1809 and 1811) agams’o :
- the further claims of Basangavda that the co-sharers had long ago abandoned : ‘all.
clamls to equal co-parcenery to his own line; which had ever since. held exclusiv
;-possession ‘of the vatan ; and -with the exception of Kop it appears - to have- b
thus retamed by the famlly unpartltmned down to the present day,

' The prmclpal sources of the t1+1e to t‘le estate now 1n dlspute ate the docu-~:
g men’as ‘Nos. 213, 214 a.nd 215 produced . w1th exh:bxts 216 .and, 217 by ‘thei
heredltary subnzs of Kundgol sexhibit 325, sub No 27 Trom. exhﬂmt 217A1t“".

. appears that a share of the pateslslup of the town of Kundgol had: been added-to’

the dxstnct ,adgavsth, a_share whlch had belonged orlgma,lly b ;Lakshmane
and Sangangavda A clalm to a: share in. thls part of - the. esta,f . was in; 174"1:

made by one V. enka,tgavda, but it was declared to belong exclusxvely to Ken::
ehangavda., the common ancestor’ of the present parties, who for thls fa.voura,ble
decxsxon seems to. have been charged a fee of 4,000 hons -or 16 000 rupees. by,
- -the Sirkdr (exh1b1t 217). . A decision in 1751-by the, Naw.ib of Savanur -simid
larly recogmzes an, exclnslve nght (e\lublt 218) N

he' gra.ndfather of the one later mcntlnned on account of the- mjuries he had ‘

-" sistained through his delay in giving'in his’ submlsswn to the commander of the

Emperors mvadmg army It ha.s been argued tfmt the expressxon' ulad "a‘ﬂad ’

present smt shows but the process of dxsmtegratlon once’ begun would doubtless

-'soon proceed so far, as, if unchecked, to defeat the ongmal ‘object, the fulﬁlment of

- which ought to control u.ll deahngs with the property even under the Hmdu*lawn
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@rpla,xned by Mr. Elhs (W & B 338 (2nd ed. )) Itisa powerful confirmation of the
* case made by the defendants, that of the many descendants of Kenchangavda, of hls
father Timan ga.vda, and his grandfather Gavdappdgavda, through whom this famlly
is' traced back to the earlier half of the seventeenth century, no one, except the re-
-presentative member of the senior line, seems to hold-or_to have held: anything -
-beyond a small plot of land, extending to 30 or 40 acres; as a means of subsistences
:The- exhllnt. 219, dated in'1794, a decision by the-then Chief of Jamkhandi, rests

‘on an- express denial of the right of the junior branches to anything more.: " Thé
corroboratron, which such'an existingstate of the property and such authenticated -

tranbachons derive from the other: documents ﬁled by the prmcxpal defendant,

is comparatwely unimportant. - The documents Nos. 220 and 221,-which, however, '

ere not supported by any independent evidence of -acts done in-accordance with
them, go to prove that in 1769 and 1772 a member of the Nidgavda family, named
Gavdéppd, mortgaged, not his share, but his pofgi or maintenance: with the head .

-of the family Kenchangavda as surety. - Exhibity 224, 226 were- -not, in strictness; °

a.dnnssrble as. evidence... They are not deeds produced by. the .possessor of an
. estate which relating . to transactions affecting it may be taken"as part of those
tra,nsactrons or res geste. - Nor are they shown to_be accounts whereby some person

cha.rges himself (see -Doe d. Kinglake v. Beviss (D), or entries made by some personin -

#*books kept in the ordinary course of business, or in the discharge of professional
duty » (Ind Evid, Act, s. 3"( .. They are mere estimates drawn up by some
" dnknown" ‘person; and the fabrication of which, however genuine they may really
> bey would involve no appreciable respons1bxhty Takmg them asevidence admitted
<without ob]ectxon {Indian Evidence Act, sec. 167), they are estxmates, Whether cor-
‘yect or not; in the middle of the last century, of the produce of the Nadgavda es'cate,
“from- whlch it appears that, out of 24 mars of Jand at Kundgol, 11 mars were set
aside’ as mamtenance for the family of the ancient pdfels of that place’ conslst-
<ently ‘with what i is said’in exhibit 217. “At Poora the watan lands amounted to
:156% mars, -and out of these 4 mars were’ set aside for- the maintenance of- the
. junior; members . It appears, indeed, from " éxhibit- 226 that, of the 11 mars of
~land, set ‘aside-at Kundgol, one-half was enjoyed by members of the” P&doshl
branch - This pomts, primd Jacie, -to a former union’ between the two bra.nehes;
. gnd-3; partxtxon by which the provision for dependent ‘members made out of the

lasba, or. town patzlkz vatan had ‘been, equally divided - between them,, but the ’

Pédoslns may consrstently with ; a geheral rule of lmpartxblhty have severed from"
the Mudoshxs on, terms.of an equal share of the lands recogmzed as applicable
Yo the support of dependent members bemg allotted to their branch.., Exhibit
¢ 229 is one drawn out by the plamtlﬂ" hlmself in 1857 _when durmg lus father's
lrfe he was ;in charge of the family records. -This document havmg been
fra.med by the plamtxif in his c-zpacrty of secretary, _cannot,’ of course, ach. as
Jan estoppel agamst him in his personal capacrty but it. cannot have, been

f1brxcated wxfh any fraudulent desxgn, _unless he shared in that desxgn. It<

: contams several entnes of alIowancea of 2 mars of land by way, of mamtena.uce,\
bnt no; sha.res a.nd no allotments exaotly representmg the alxquot portions of
umted co -sharers enJO) ing what they. held on- equal terms thh the head of the
faaxmly That the rule of xmpartrbﬂlty prevalls m the famxly, was strongly

(1) 18, T -‘J.,_C’ P., 12&:
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asserted by the pla.mtxff’s father (grandfather of defendant No. 1) vhllmself x::
1852 a8 appears from his’ statement, exhibit 339 The counte "a.ssertxon now

a sharer at Kundgol is contradxcted by himself. ‘His evxdent ammu&
“lated to throw _suspicion even on the documents (Nos 106 to 135) proauced
by bim.

- A rather stronger mtness in fa.vour of partxbxhty is Shankargavda (140 9;);'
This witness belongs to" the: Mudoshi branch, and he produced the® documents;f
Nos. 141 to 151, ., One of these, No. 150, if genuine, goes to show: the acqlusmon B
of the property by Bhairanagavda ‘of the P4doshi branch Tlns, ﬂus said,"was -

- superseded. ‘by-the order No. 45 in 1673, by which Bhaxranagavda was: turned.t
- out in favour of: ‘Dugénis and Sindppagavda, the latter belonging. to the'_; Mudoshx i

- ‘branch: How this Wltness became ‘possessed of - documents addressed to thel
Pédoshzs, does ‘not appea.r ‘He admlts that he has. not a share Ain the nadka 'h :

1 on]y when’ the possessxon or en]oyment is necessanly or most properly refernbl

to ‘documents produced by ‘a party that: a fiere consmtency is to- be Taised b
the dignity*of ‘cause: and effect.: “The practlce of oonveyancmg ‘in *Engla,nd
the comphcatxon of ‘transactions snd titles” aﬁ'ordmg ‘multiplied means* ofex
"’ posing falsehood by’ comparison’ with unquestlonable truth§ ‘and the’ caréful pres’:

sservatxon of muniments by the owners of estatés’ have made: & rile conveniént
Cand” ‘béneficial thers ‘which cannot R ) apphed 5o indulgently’ “in7'this: country .
w1thout encouragmg forgery ‘and fraud, Section 90 of the Indian’ vadence -Act--
says only tha.t the Court may presume that documents purportmg to be Fmore: &

to be conatrued in the “More rxgorous of thé senses’ alIOWed by:section4 of-the

Act. The 111ustrat1ons mdeed o séction’ 90 are ‘all- cases “of deeds relatmg i'o R
land produced by the person in posseasmn, or by ong to- whom‘
- possession has’ comthitted: the custody ‘of ‘the’ docunienti, - They - do ot extend "

- to the documents by which'a person ’out_ ofzpossesgxon strives: @o ;;reduce_‘tvlixe_,-,
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'possesswn actually enjoyed by another toa temporary or hmxted mterest sand .
it. would be. very unsafe to presume that the counterpart’ of 3 mortgege with
posséssion by A, 0 B. for thirty-one y years had réally beeén executed by Al and B,

when brought forw ard thxrty-one years after its ostensible date by A (- son for the ..

'purpose of - depmvmg B.’s son of the property of which’ he Was in possessmn,

"Harr -

'Cnm'rmu':
: Dlxem'r

Mo

»a.nd should there{ore, be _presumed to be the owner aocordmg o sectmn 110 of LAKSHMAN.

the Indmn Evidence Act. Such a document would be admissible as coming “from’

the proper cpstody, a,nd such «cases as Doe Dem, Neale'v. Samples () sanction a
Yiberal construehon of what may bé deemed proper castody ; but a docament thus

adduced, thhout possession to support it, and without proof of any act done

in. connectlon with it, would generally have almost no Wexght in"this  country "

s ground of inference.’ “Applying the prmcxple, which ‘'wé have thus endeas
voured to’ explam, ‘to the case before us, ‘we donot think’it would be safe, were

:we trymg the ca.use in the exercise of -original jurisdiction; to presume tha.t the’
vdocuments N os. "141 t0 151 as coming from proper custody were genulne. The'
-Subordinate Judge appears to have received them in “evidence as though he
,thought they had come from proper custody, but without presummg them-fo ‘ba ..
‘génuine, or bemg satisfied with such evidence as was offeréd of their genuineness,
‘So far we “think he was right, though, in admlttmg the doctiments at all, except

\ evxdence in each case, beyond their mere . production, of their- belng

other bra.nch not in ‘the hands of a petty sub: sharer whose ancestor’s interest,

,accordmg to }us own aecount had been forfezted “or absorbed m the esta.te ofv

alleged to have been a,eqmred under 11-,, ended more than two ceutunes ago

e Smular consrderatxons apply, bubi in a stxll stronger degree, 4o ‘the seb of docu-t
‘ménts. Nos. 281 to' 292 produced.. by the witness No. 279, Yellapigavda; - Tlns

’wanass is: a: member of . the Mudoshi' family ‘enjoying 2} mars_ of land- as a

‘maintenance;"-He . asserts a tltle to-a share in" the estate. as partible property,,ff
‘but:says tha,t the remainder of his - sub-branches portion was: made- over to.the -
defendants’ family - one: hundred or one. hundred: and - fifty, years ago. _Clearly; -
thérefore; he has no possession to- whlch the. documents produced by him can: be .
‘referred.’ : Ast6 his possession of' these papers, he says that a quantity of docu- =
Tnents-was: left: by his graudmother with .a dependant of the family. at. Mllund:_ .

seventy - years ago., - “The w:tness knew of this forty years ago,. but never. thoughe

-of.taking - possessmn of them-until fom- or five years ago, when he extracted the -

docurments.in gquestion, not with the aid of the custodian- (he cannot himself .read

-Kénarese), but of .his- ma.ternal cousin,.- As, to the. care with whxch the papers{,_
Were- -guarded ; whv_ they .were; not taken chnrge of by the thness ; and as:;l

;(l) A& E 15

¢ think he was: wrong Such a document for instance; as No, 146,
! “to be an orde1 continuing the vatan to’ Surappd and Dugangavda,
'would properly be found in the possession, of the head of the one or of the

.by the possessor i nor is the document No 150 to "be allowed ‘any wexght at"
a.ll thhout dncct “proof, “seeing’ ‘that, accordmg ‘to exhlblt 45, the posséssion’
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"but 7 mars of land as his family have held'i% for two centuries.
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ta the poqsxbllity “{ - gpuriong’ papers’ navmg been fonsted mtc the daftar, we i
‘have no satisfactory account. - ‘The ‘custody has not been considered ‘a- proper one”
by the ‘Subordinate -Judge, and he should have. paid no" attention' whatever
to the documents thus adduced, except in- 5o far as each was dxatmct]y proved

_to be gennine," He has not relied upon them ;- but’ he ought -not_without

evidence, such as. he was bound to- recen'e, have even admztted such documents
in evidence.’ ~

The document exhlblt No. 33, to which this witness deposes, Is one wlnch
goes to show a temporary. resignation by the thness great-grandfather and lns
mother of -their share of the family lands to the head of the’ famlly. Thus the
excluswe actual possession of defendant No. 1 is soughl; to.be reconczled w1tb
a right contradlctmg the natural inference from it: The grounds whlch Yellépé,
gives . for _identifying his ancestor’s alleged signature of 1714 are utterly un-,

g trustworthy, and serve only fo show the worthlessness of this kind "of evxdence.

If he had been ‘entitled, as he Bays, to & share, and famlhar thh the' records

- which would esta.bhsh his right, it is utterly unhkely that he should have
: res:gned himself for a lifetime to the negatmn ‘of his claim and to the bare sub-.

slstence aﬁ'orded by 23 mars of land

Venkangavda., thness No. 295 1s another member of the famny who h'" dmg

4 mortgage, wlnch he supports by the productlon of an una.uthentxcated Marathx
tra.nsla.tlon of a Kfmarese mortgage otherwlse quite unproved

Hangavda, mtness 309, asserts a eusﬁom of pa.rt:bxhty, yet Fays” h holdsL

is a.nother bhauband who says that the property is parhble' and that hls own
fsub ‘branch -of , the . famlly is entitled -to” 42} mars of. land half of Whlch he

. 83YS,. hag- been held in Ka.ma,vm by ‘the defendant’s famlly. Of thls assertlon
" there is no proof but his own statemen’c, and he admits that ‘he has beén” sued’
) by the ﬁrst defendant Ranganga.vda.

g e

Tlns m, in substa.nce, the sum -of .the’ oral testimony adduced in: support ot

. f,he claim, , and it obly requires a little consideration to show. that instead - 0£
- supporting,” it refutes it. - None of the witnesses en]oys the share fo.;which, i
the. asserted. partibility is- ‘the rule, he is entitled, - None of them: pretends that
. the ‘wrong .which.he suffers is of recent’origin. . Yet none. of .them . ha.s ta.kelp
. eteps o get his wrong' redressed. : They would.all, no: doubt, be glad to. -obtain:
_-ashare of the vatan ; but that they are not entitled to it, is'shown $ao conclusively,

by their conduct and” ‘that. of their- fathers : for, then- -Inere, assertlons »%o. the:
contrary to deserve a.ny respect

"The: plaxntxff nOW, a8’ ‘at dn earher period, natumlly rélies "on ‘the’ dacument,
No 31 as strong &vidence" against the custom of 1mpart1b1hty Tty genumeness

, rt%sts chiefly on the testimony . of the witness:No.” 343, and- that s extremely;i
‘weak, * He- says:. ‘T 'am not’ aware-of the- names . of ithe dlﬁ'erent “Savnur

Nawsbs...... ..oi the dxﬁ'erent kmds of seals,. 53 and the lmpl'essxons theyf{
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ca.nnot make out fully the 1mpresslons of the sea.ls I have
seen other papers bearing the.seals of the Naw4b Diller Khin and \IawébAbdul

_' 101

1886. -
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Masjid,. and the impressions thereon tally with the said Naw4b’s impressions on., CHINTAMAN

some’ *of the papers now shown to me. I cannot,read all the letbers. of .the ..

.- impressions ;made on’ exhibits Vos 21, 22 23, 24, and 3L What claims this

Dmsm’r
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Moao

',w1tness Rafiudin, had to, the character of an expert, does not appear.. No questlon LAKSHMAN -

* appears to have been asked on that subject, though without it his test1mony was

“not properly admlsﬁble. But, taking his testimony as he gave it, it cannot be

»saxd to ‘prove any one. of the documents 21, 22, 23, 24 and 31.°° He cannot even -

réad some. of the' letters of the impressions that they bear ' He commits himself
kto nothmg whereby, should it be disproved, he wonld expose. himself to punish. -
. ment for false evidence, ’l‘here ig, indeed, 1o reason at all for suspecting him
“to be a: -dishonest witness. - His qua.hﬁed statements indicate veracity.: But. if

. such extremely loose and feeble evidence could be accepted as. provmg documents; :
s it: would ‘Ye forthcommg in abundance whenever ‘any purpose was to be served

by Alts productlon The la.W requlres that. there should at least be a professxon
Lo -'specxa.l qua.hﬁca.tlons on ‘the pari of a person who thus comes forward ‘to de--
“'pose to matters lying beyond common - knowledge——Rowley v. London and North
Westr'm Raikway C’ompany @), though he’ need ‘not “in every case ‘be stnctly a’
professxona.l expert. And by the aid of .this knowledge the w1tness must be able
. tosay somethmg more than that he cannot read the mscnptmn on a geal in order to
udma.ke it admissible as that of a partlcular era and of a pa.rtmular authority. The
- Subordmate Judge mlght properly have held that the documents n- questxon
weré not proved and therefore, were not to be regarded at all

as urged that the documents rehed on by the defendant ‘were. themselves
“open to ob]ectlons of ‘a similar character. - That. may be 503~ but this great
: 'dxﬁ'erence is to.be; observed ‘that, as to these, particular proof was not required, .
~'f'J.‘hey come from the . proper custody, and they are eonnected with a contmued
possessmn. : In the case of stheshar Bhatmchar]c v.. G H. Lamb (2) the Judi-
- elal (/ommlttee gay ¢ “In order to- satxsfy the Court _that:such a document as
: vas a valid - document, mtended to operate as_a mirdsi tenure, it would .
. be 1mporta.nt to prove that possessmn ‘had a.ccompamed it. » It would be _impos-
' ;:‘slble to ‘insist more emphatlcally on the 1mportance of possessxon as the essentlal
_v‘aupport ‘of “ ancient’ documents In the case. ‘of Bhaslcar Mrimbak Acharya v,
T Mahzidec Ramﬂ ®), as-in many Enghsh cases,- 1t was “held that the terms of -
% grant ‘ot produced -at all mxght be inferred - from the nature” of the actual

en]oyment .for: more:- tha.n & century, and we’ are thus brought back - aga.m
“to3 “the principle, . stated - earlier in this ]udgment “that in such cases the gra.nt
reqmres axd “from’ the: nature of the en]oyment and will not sustam a- claim
,conﬂwtmg " with ‘the. facts - of -such - ‘enjoyment a.s established by sahsfactory

testlmony-—Talzs _enim prwsumztur titulus preecessisse qualzs apparet usus et
possessio., .. The. .enjoyment which 1t iy said: supports the. document No. 3lis

) LRy 8 Ex 2310 "(4) Dumonlin at 4 Merlin Répertoire, 763, - See also
7@ 21 ¢ W.R, 22 - i ‘Willingale v. Mastland, L, R., 8 Bq, Cai, 103, -«
.“(3)eBomHC.Rep, AR . i
B 10696
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. to hlmself 5 but that When pressed for payment he had absconded

'There is nothmg to connect the document with? any actual tra.nsactxo
wise proved or mdlca,ted Such ev1dence a§ is forthcommg, negatlve
: that Knshné,’s bargam, zf ever made, Was eve «
~had béen carned out it would merely have been

THE INDIAN LAW REPORTS

traced to a partlcula.r ordet of the Chlef of .T amkhand:, and the; document is s ot
essentially connected with it as part of the res gestee,” except in 80 far a8’ the ‘order

-adopts and incorporates it.: And even if the.order could be said in any ‘way ‘to
-rest upon ‘the exhibit, - that would: by no- means: place its- genumeness beyond

question, If a ]udlclal decision had been rested on it;*that would be- concluslvei
) V;,LAKSHMAN.}

a8 between parties; the legal relation constituted by it would have ‘béen-anthors

" itatively adopted ag an element of that declared by the judgment; “hut that the’;
_Chief of - Ja.mkha.ndl did or. did not believe the document to be genuine: m an’
mqmry not of a ]udlcml kind, or in which the nght “created or - declared- by the-
~“document was ‘not dlstmctly ad)udged to enst in v1ttue of it, leaves it i m exactly,
_ the same posxtlon as evidence in which it stood before. +. If the possession o of Kop, :
-as stated to us by the pla.mtxif’s counsel Mr. Telang (see witness No. 1
'ive, that possession- i not referrible o a document which’ prowdee,
. ownership: “The: document " may,’ mdeed be admxssable “but being nnsupported:
; by a correspondmg en]oyment it cannot be allowed any weight, and especmlly for,
: _the purely colla.tera.l purpose’ of estabhshmg a partxcular custom in, a.nother and
E long-severed branch ‘of the famﬂy (see Taylor on vadence, ’_ 599,

dated A. n 1731 and onthe ground that the Pédoshxs had: failed
sums due to the Government on. account of  the shares assugned to th

tend to ghow that hy the agreemg to pay to the Govermnen
sum of 11 000 hons, Krishna had got the nadgacda and’ nadkamtmatan assured .

“earried;out ; ‘though een it it
 supplanting by himof this -
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elder brother simot- & partltlon or a tra,ns'tctxon evrdenomg pa,rtlbﬂlty of the "
estate;-. The. document, however, being unproved, ‘and unsupported by anhy evid- "
ence. of en]oyment referrible to'it, ought not to have been received at all. “Pre-"
:even;to-be genume, “we know - not what authorlty its writer had to’v
pronounce o - -the legal:-status of this family, and it cannot be connected- as

part of the ras gestce w1th,any transa,ctlon of whrch the traces stlll remam o

co-owner helrless, the- ‘property was temporanly attached ‘but’ that the a,ttach-‘
“rient - was' shortly afterwards removed. The kulkarni’s statement not havmg
.;been adopted proves nothmg as to the partlbxhty of the mtcm

too old for” proof may have been framed to - “accord - with existing possession
and clrcumsta.nnes of the -property,. 50 as to reconcile these ‘with & continuing

“and snbmrtted to for many generat\ons.

Xhlblﬁ 29 a.nd 30, dated ‘A'D. 1683, are letters - from the Kundgol Dwén
. Dugé.né and to ngé.né mémbers of ‘the rival bra,nch who had absconded in
consequence of ‘a dispute with' Ga,vdéppa and- Kenchangavda They are invited
“to.réturn.and: Dugé.né. to resume hls A nadgavdzka or place amongst the ndd-
gavda vatandars These documents- are not. connected by extrmsrc test1mony
= with anythmg done under them: /To assumie that the existing possessmn is to
~be attrxbuted to them, would be.to beg the question in’ favour 'of their genume-
They contain no ad)udrcatron on the point of partxbxhty, and no admlssron
“on, the subject by those whom the partles to- this cause represent, Being mere

]etters addressed -by-a stranger to strangers, they were not even admlss1ble in
rmdence in the ca.se -

eThe document"No. 32 dated in 1698, is an order smd by the Submdmate
Judge to-have' beer” issed by the “ma.mla. officér of Bankapur ” for a partition

between::Kenchana ‘and- Yella.ppé,gavda. on the one . hand, and Dugénd and

Lakshmangavda, on the. other ; and it is - szud that exhlbrts 285and- 115 cors
roborate this. a.s affordmg a basns for i, Exhlbrt 115 -was produced by the
wrtnessesz Nos :105, - 293, ‘whose ev1dence we have already pronounced un-
worthy “of: reliance, - Exhlbxt 285 “was. produced by witness No.. 279, and has

been. pronounced madmlssrble, as not having come from proper custody. , Whe-a
ther the document No. 32 was actually carried into oﬂ'ect does not appear. Pro- .

bba.Iy not. It wa,sadmxtted m argument that there was no evxdence .of actual

‘*kulkarm as to: the lapse of a sha,re of the estate, through a ‘death of a.

The document No 28 dated apparently m 1681, seems to be a memorandum
sxgned by Kenehangavda. of a partltlon of property effected 'between him and;;
Knshnégavda This docnment, produced by the plamtrﬁ as. {rom the family
records, must be recerved -as_admissible. - It pomts to” the possession by the .
famlly, in 1681, of some portmns -of the estate, and to'a partltxon which’ would )
contradxet the defendant’s assertion of Y custom of mpartlbxhty alwa.ys strictly

:adhered to.: But there may have' been -causes in 1681 for a.llowmg to Krishna-
Jal share of the estate which-legally he could not ¢laim, - The document, being -

¥ight in-the members: to insist on partition. =+ It cannot rea,sonably ‘outweigh the
well-estabhshed facts" Whlch point to- the custom of: -impartibility as. recogmzed'
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"the existing étate of the famﬂy ‘nd its’ property, w6 are of“"
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en]oyment corresp0nd1ng to the document, and though no " doubt,: the. pos-

. session held by the Mudoshi. branch of .the faniily might be’referred:to ‘this

docuument, it may also be referred: to other doctuments; vi'rhile,' if this one . were
genuine, there ought to be clear evidence forthcommg of an actua,l) division ‘made -

- and/maintained in fulfilment of its.terms. ‘It assigns. :the incomé “derived.from.

Budihl to the Padosbis ;-and yet this income has always, as pomted out by the ‘

_ Subordmate Judge, been en]oyed by the Mudoshi ‘branch, -

- The two grants, exhibits 41 and 49, in A, D. 1673, to Surépd -and” Dugé.né. do y

. not necessarily unply general partibility of community of interest' between them;

They might receive these small benefices in -common, though membeis-of & fanuly

-subjéct to lmpa.rhblhty " But thére'is no ‘testimony ‘of enjoyment’ refemble, of

necessity; to these grants. The Budih4li indm, which ig granted in part to Dugind;

- has never, so far as appears,’ been en]oyed by his braneh of the- famxly‘ ‘Ex)nblts
- 43 and 44, dated also in 1673, are receipts :for money saud to ha,ve been: pa,ssed by .

the v1llage ofﬁcer, Mustd: Lhén, to" Dugéné. and Surappdgavda’ for payments o
account’ of Budlhél and Yelival,; . They “cannot e consulered as addmg any}

materlal authentlclty to exhibits 41 and. 42

Exhlbxt 34, dated . m 1765, s A mortgage Arom Kadéppé. and - Krishr

,' of. Kusappsgavda, of.6 mais of land and other property to Kenchanga.vda, “the.

head of the Mudoshis,” “ab that time, But ‘these mortgagors, as-they et ::forth,é
represented the’ ancxent holders of the Tasba or town patelsth of Kundgo wh;ch o

the document would have but llttle weight. - To affect the Mudosh1 famlly it has
none a.t a]l ’

_ there mdependent testlmony of. anythmg done in conneetxon Wlth 1t so as to° glve :
; 11; a stamp of a,uthentmty

‘m aving thus consndered 'in some detall all the pnnclpal 1te [ ev1dence \ﬁiaeii '
whlch the plamtxﬂ' relios to rebut the mference of’ 1mpart1b1hty deducxble from
inion 'that xt s




' quxte msut’ﬁcxent for this purpose. It has been argued by -Mr. Telang that, sup-
“posing the family to have been united in the ordinary sense of the Hindn law,
: tliere have been but $wo occasions, owing to a generally single line of successions,

oR’ whwh & partltron could have been demanded, so that ‘the undeniable circum- .
" Stance of” but sniall appanages being enjoyed by the representatives of the ]umor

‘- branches is of no great-weight-in favour of 1mpartxb111ty But, in the; first -

" place; were the family a joint one in the ordmary sense, ‘and Wlth the ordmary'
nghts, ‘theré would be no proper place in. its arrangements. for these hereditary
:‘_;appanages at all.- Each member of. the united famlly would take his. means of

. .'.jsubslstence mdrscnmmately out of the ‘comnion ‘sbock. In-the second place, if

“we are fo.i unagme a transaction of which there is no evidence by which . Hiregav-
. déipp#’s:claim on Kenchana, or one by - which Krishn4 ‘and Melgirgavda’s claims :

~“on Rangangavda were reduced from those of general co- sh‘lrers 4o the enjoyment
merely of small allotments for. subsistence, yeb this would not affect the sons-of

' the immediate contractors. - Krishné's son, GovmdAgavda, ‘being -with Rang:ina or
- Kenchana, in the other line, a member of a joint family, could claim equal partici- -
) patlon, or equal partition just as well as his father conld have done. So,too, conld

‘VOL* sXI ] “BOMBAY kERIEs

A.Gavdappég avda, son of Melgirgavda, or Laksh4ppd, son of ‘Hiregavdappégavda.

. undwuled then for more “than a cen‘mry 'The other. property of the family was -

“not:; dxqtnbuted .as, if Basangavda and Mahédevgavda “were. joint owners,: it
ought 1o have been Thus the way in which the village of Kop was dealt. with,
" does not support, even as to that Vlllac'e, ‘the: document No. 31, under which the -
i plamtx&' says it came into the family," if that document is.to be construed and

: The only thing that could have shut out such claims, would be a general partition 5
g and it is ot pretended that any such partmon has taken place, We thus have seven .

:]generatlons submlttmg to the’ ‘rule of unpartlblhty, and in that way grvmg the

‘ vstrongest practxcal conﬁrmatlon to ‘the du-ect ev1dence in favour of it a8 the famlly

Tei is, accordmg to the evrdence, the custom of other farmhes similarly. mtua
the pargana. It was aﬂ‘irmed in three public transactmns at different tlmes

Cin he last century, and was strongly msrsted on by the father of the plamtlff

"Who now seeks to set 1t aside. The only uuquestlonable transactlon pointing
'-’55 strongly’ the other Way, is the asslgnment in’1801, of Kop to Basangavda a§ repres
* sentative: of the Padoshr branch of the famrly “but ‘this,. whether morally Justie
K ﬁable or not seemns to have ;been an act of arbitrary power “The: whole village,

share merely of it, was, it ds saxd, gwen Yo Basangavda, and it had remained

'-imade a ground ‘for infererices in the way ‘that “the plaintiff contends, ~The other

) documentary evrdence suffers from infirmities which we have already indicated,
'The oral testxmony adduced by the plamtrﬁ‘ is almost Wholly ‘that of interested
:persons, and is quxte outwelghed by that’ whlch the defendants have adduced
On a consxderatxon of the ‘whole case, therefore, we must confirm the decree of

the Subordmate J udge, thh costs on the appellant.
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