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. It is only in cases where 'one perso !
jthat the law requn‘es the former to éxercise extreme good faith in all h1s deahngs

{‘i‘WIth the latter, and scrutxmses those dealmgs with more than ordmary e ve and
'cautlon :
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iiAPPE—LIi'ATE CIVIL:

Before Mr JustzceNWest and:Mr Justzce N nabkaz Hm idds,

: . 'BOO J INATBOO AN‘D AI\OTHER (omerNAL PLA]I\TIFFS), APPELLANTS Sfl’A’ :
July 8,19, 20

NAGAR VALAB KA’NJI AND O'IHERS, (ORIGINAL DEFENDAMs) RnspoND-
- ENTS. *

t;Lzmztatzon Act IX qf 1871 Sec 92 Smt to set’ aswle dan instrument. Greating o

: charge on zmmoveable propert Yy ancl to. recoter possesszon of the same——Agent ‘not
standmg in a fiduciary relatwn—Onus of provmg fraud agazmt—-falukdun Act
.(Boin.. V I af 1862), Sées. 9,12, 20— Talukddr s power of dzsposal over his landed:
estates a/'ter the empzratzon of th anagement by the Talukdda i Settlement Oﬁcer.

. Artlcle 92, Schedule II of Act I‘( of 18 1 has no apphcatxon to a smt to set asxde:
‘a niortgage bond on the gmund of ‘fraud, and o recover possessmn of the im-
_moveable property therem referred to.
w ‘bare declaratlon is sought regardmo the cancella.tmn -of a'bond, or other instra-
-ment. >

The drticle in questwn apphes orly where

Dulputty ;S’m,/k (l)followed

stands in a ﬁducxary relatlon to another

In the absence of “any &peécial mnﬁdence reposed by ¢ one; person 1‘v

hes on. him, who alleges fraud' to prove 1t"

B Where accounts are 1mpeached on- the ground of fraud, two or three mstancu
of. pa.rtlcular 1tems, whlch can. be taken ag false a.nd fraudulent must be brou ght to
,the notxee of ‘the Court before it can be called upon to order the accounts to:be
re-opened from the ﬁrst

Wzllzamson v Ba’rbour(z) followed

Under sectlon 12 \"f the Ahmeda,bad Talukdérs Act (VI of 1862), debts or habll-
xtxes mcurred by a talukdér. durmg the management of the Télukdarl Seftlement
Ofﬂcer are; not enforceable agamst lns lunded estates Hls personal B bxhty for
the same’ remams unaﬁ'eeted» by: the A 4.7 This.- personal lxabﬂlty furmshes a
1sufﬁcxen’o con51dera.t10n for ’ subsequent ~obligation so: as’ oebmd the la.nded
le after the.pe of ‘the’ management"by the Té.lukdan
;i'orri%ai.hd»'aftei'.'thegexpiration* of that ‘period, the talukd4r
: becomes, under eect n 20, the absolute propnetor of: hlS estate, and he'is “then at

B Ofﬁcer has exiured

‘lxberty to create & va.hd charge upon hxs estate B debt _contracted during.the

'penod of the manay ement

Accordmgly, whe a télukdér ha,d after the w1thdrawal “of- the management by

" tHe Télukdari ' Settlement Officer;-énciimbeored - hlS landéd: estate: ‘under ‘severa]

.. Lt App
L L R., 5 Calc, 363,
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mortgage bonds, passed partly in renewal of old bonds’ and partly in consxceratxon p

of old debts contracted durmg the permd of the management

Held tha.t the mortgage bonds created vahd and bmdmg encumbra.nces upon the
‘estate.

APPEAL"‘ from the decree of Rav Bahédur Makundrav Mamra] .

Flrst Class Subordmate J udge of Ahmedabad m Smt N o. 713 of
1878

The plamt in th1s case stated that the plamtlﬁ“s, Jlnatboo and
Na,thﬂooo, ‘were the owners of & separated thrée-annas’ share" ; the
talukddri Vlllage of Kotra in the. Ahmedabad Dlstrlct ‘that the
plamtlﬁ"s ‘and thelr mother, RaJe Saheb had had pecumary trans- »
act1ons Wlth ‘the defendants, commencmg from “sabout the year
1863 ; -that their ‘estate was . under the management of  the:
Talukdan Settlement Ofﬁcer, under Bombay Act’ VI of 1862, from

1863 to 1866 that the plalntlﬂs and thelr moﬁher havmg 1mph- .

cit conﬁdence in the defendants; acted: entlrely accordmg ‘totheir.’
advice, and entrusted to - their sole “care’ and?ma.nagement their-
‘threé-arines’. sha,re of the: vﬂlacre “that-the ““defendants,’, ‘taking':
adva.ntage of the 1gnoranee of RaJe Saheb t nd- ‘her daughters nd
of the conﬁdence reposed in ﬁhem" fra,udulentlyi caused from tlme
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to tlme certam bonds to be passedt hem 7"~that hese documents,l;

' Iﬁ's m renewal of old bonds nd partly in cons1deratlon of old;
debts contracted durmg the: penod ‘when the v1llage was under thev:
ma,naoement of’ the Té,lukdam Settlement Oﬂicer _

The defendants cont : nd éd.( ‘inter-alia) that the sult'was barred byA
the laW of Ilmltatlon that th bonds in questmn were - all obtam
- ed bond ﬁde for valuabl conmderatlon tha.t the amount due under
those bonds Was about Rs. 98,373 and that until this amount was:
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'pla1nt1ﬁ's were. 1lhterate pam’d ladles who had 1mp11e1t capﬁ-;
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~ paid’ oﬁ' they ha.d a, nght to retam possessmn of the mortgaged
‘land. -

"The Subordinate J udge dismissed the suit, on n the gfounds, hl%lt
that the claim to set aside the bonds was barred under article 92,

" ‘Schedule TI of Act IX of 1871 ; second, that the plamt}ﬁ's ‘had fail-

ed to prove that the defendants had obtained the bonds in question

by fraud and misrepresentation ; and, thirdly, that the land could

not be restored to the plaintiffs until the amount of the mortgage

‘debf, as cl'almed by the defendants, had been pald oﬁ'

Agamst thls decision- the plamtlﬁ's appealed to the ngh Court
Rév Séheb Visudey J ccganndth Kirtikas for the appellants —

' The plamtlﬁ's do not seek for a mere cancellatlon of the mortga.ge

‘bonds.on the ground of fraud.” The main object of thls ‘suit is to
recover possessmn of lands which have been wrongfully Wlthheldi
:'from the plamtlﬁ's

»wThlS su1t 13 substantlally one for possessmn of “

‘ﬁtwere years—SzAher C’inmd v. Dulputty Smgh “) Ramausa,r

Panday v. Raglmbar Jdta@) and N aﬂm . Badrzdas(3)

‘erops ‘on’ our: asccoumt and pald the Government assessment

As: agents they were boune to show good faith, especmlly as the

'fenda,nts accounts ought ‘therefore, to be examined ‘V}lth .specw.l o
‘care, - ' The accounts’ are full. of. false and ﬁctltlous entrles show-

ing a- ‘clear. intention- to - mlsrepresent -and ‘misleads They are
kept in a manner ‘which lay them- open to the gravest susp1c1on
They ought, therefore, to_be re—opened from the commencemenf,
of the. transactions. -
[WEST J. ——-You are not entitled to re—open the accounts untll
you prove two or three speclﬁc msta,nces of fraudL]
I-can show many, “Exhibits 185; 136 137 are bonds executed

vdurmg the perlod of the management by ‘the Talukdan Oﬁicer
V,These bonds are mvahd under sectlon 12.of Bombay Act VI of

T LR Cale., 363, . OLLRB AlL, 401,
LLR, 5 AL 614
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’862 " The. bonds stied upon, are also mvahd as they are based
upon the three earlier ones.. .., _ R , G
Sizantm'am Ndréyan - for -the respondents .~ Section 12 of

‘Bombay Act VIiof 1862 ‘protects only -the landed estates of the -
talukdar. But it leaves his personal liability ‘intact. - That per-.
‘sonal hablhty furnishes a "good consideration for- subsequent’._

charges on the estate.: Refers to Shaik Guldm M ohidin v. Waghelci
Rdjsangj L(l) and Subd Miyd Bépu Séhebv. Shi Lilchand Tejd @,
The earlier bonds .are, therefore, a ‘good. consideration for.those:

sued upon; ‘the latter are, therefore, valid and binding on the estate. °

There is no. evidence of a fiduciary relation between the parties.
I'he ladxes are not par da ladies, and if they are 1111terate tha’o
does not free them from 1espon51b1hty

Rav Séheb Vasudev Jagannth I zrtzkm in reply ——As to the.
appheatlon of section 12 of Bombay Act. VI.of 1862, that section:
- provides.against’ charmrxg the lands during.the manadement by
‘the T4lukdari Officer.  If 50, effect must be giverto the law by

' };revehtixig ‘the “personal obligetion from being replaced by one
blndmg the lands, Here, if the personal obhgatlon formed a con-

' 31derat1on for subsequent charges on the_estate, it would defeab
'the prov151ons of the law, ‘and, therefore under seetion 23 of the
Contract Act, 11: would be_an 111ega1 comlderatlon - Refers to
Pandurang Ramchandm v. Namyan(s) ‘

WEST J. ——Thls is'an appeal agamst the decree of ‘the First
Class Subordinate Judge of Ahmedabad in Suit No, 713 of 1878
br OUght by the-appellants to have certain- bonds alleged to have
been fraudulently.and without’ cons1derat10n obtained from them

by the defendants, cancelled and to recover possessmn of the land

£ g o 2

therein. referred to

- The Subordmate J udge dismissed the clalm, hoIdmg that it was-
tlme-barred under: a.rtlcle 92, Schedule II Act IX. of 1871 and’.
‘that no fraud or Wanb of consxderatlon was shown B

The ﬁrst pomt pressed upon s was that the IOWer _Court Was ‘

wrong in applymg the three-years rule {',o the case

-.»-"

(1) Prmtod Judgments for 1883 p 68 (2) Prmted J udgments for 1884, p.- 34:

(371 LR SBom 3004 ’
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Riv Séheb Vasudev J agarméfoh Klrtlkar has rehed -on™84,

" Boo m A'rsoo Chund v. Dulpuit g/ Singh® in support of. his argument that the claim’

© SaA "\TAGAR
Varas' .
Kinor,

',the bonds,

is. not: tlme-barred -The counsel for the defendants contends that.,

" .as proper steps ‘were’ not taken- by the plalntlﬂ's within, the three»
- years allowed by law, to get the bonds cancelled they c&nnet claim,

possession of the land, on Whlch there isa vahd charge creabed by’

We do not thmk that artlcle 92 Schedule i of Ac IX. of
1871 applies” to; a ‘case like’ the présent, in _which the remedy
sought is the' recovery of land - alleged to’ bé Wrongly "Wlthheld

“from the plamtlﬁ's Eﬁ'ect can be g1ven to the article in, questlon
by applying it to the well-known ¢las of cases of outstandmg in’
;struments by Whlch should they pass 1nto the hamds of an” 1n~

1nstrument leave 1t outstandmv for any. 1ength of tlme
v enable the holder to raise money, perhaps on a fals
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they
“lation £3: these ladles, in-order “to guard their interests.” It ‘was-
argied for the plamtlﬁ's that" the ladies were ‘entitled - to great

parda‘ladles, ;and thatsince’ the defendants

the onds and the reasons for the same.:

~and’ the llhterateness Were mrcumstances of no consequence

4 < \ .
cartymg on leoral proceedlnvs &c But thls ;s 'not the kmd of
agency.:y Wl’llch .the laW requires - to lmpose ( _n.rthem specml self-

denymg dutles

there; Were any truth'in these statements they Would not. have

allowed so_lonoatxme to’ elapse and’ more especlally When they:
ad’ sistance of then' new sdtkur Who 1nstructs their plead-

is Court on their behalf.

it 1s clearv:that it lay upon. them to show - that ‘there - -was fraud

practlsed by tlle defendants in obtalnmg these and other ‘bonds,
and that there was no cons1derat10n for them We ﬁnd that'_

ere. called on to exerclse ‘an: extreme good falth m- re-': R

t-least ‘some’ of
; them; collected the three—s1xteenth share of the pla1nt1ﬁ's in the"
produce of the village direct, and made advances of - cash grain,
& and- g vaid. the* Government assessment, . they were bound‘to”
explam ‘to the lad1es the. respons1b1ht1es they 1ncurred by passmg

I or the defendants on the other- hand 1t Was contended that "
there Was no ev1dence at all, .of the- defendants havi 1ng been
_ajgents” in~ active conﬁdence, so that the pardunaslzm cond1tlon

: We cannot ﬁnd in the ev1dence that there was” conﬁdence of
tha kmd,.,that the defendants took up the management of the’
vﬂlage andgthe plalntlﬁ’s resxgned 1t in thelr favour It appears E

merchant 13 1n some S0t an’ agent ‘and" 5o are’
‘- house. agent and many others ; but, unless there is a. spec1al con-:
ﬁdence created -the law ‘does. not give the1r “employers special

as any spemal conﬁdence the ladles should have come;
forward to say.in what way. the conﬁdence “Was* created and - ‘vios
lated Far from domg that, there Was neghgence on’ the1r part,’ and;
delay to such an extent as:to give rise: to ‘an_ 1nference that, if

é have dec1ded thls second point agamst the appellants,‘

- 83
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there is no dxrect ev1dence in the case to show that the amounts,

BooJmuBoo for which these bonds were paesed were 1ot recelved by ‘the.
Sl Macar Pleintiffs, or paid on ' their account.: The "defendants,” Who-were

Varas
‘Kingr, -

examined in the case as Wltnessee, sald on:oath that'the amounts,
for which the different bonds were:: passed ‘were . paid“to-or " for

‘the plaintiffs. There is no-oath agaihst this oath:: the ladies ha,ve_
- not cared to.come forward and say which of the items were not-

received by them, and in ‘what way they were deceived.-- The.
pleader for the plaintiffs relies on the- alleged 1rregula11t1es in
- the defendants’ books of account and -wants us to presume that,.
- inasmuch as ‘there were_erasures, &c.; in them, the: conduct of
- the . defendants in then' deahngs with ‘the plamtlﬁ's a,nd in. the‘f
transactlons relatmg to . the bonds was: fraudulent Te “has-
drawn our attentlon to a smear of ink over certaln
to a hole in’ the ‘middle of ‘an entry m the” accounts for “the -
purpose of showmg that the accounts were tampered Swith fraud- :
< ulently. “In the next place he argues that some ﬁctltleus ‘entries
ha,ve been madein the accounts to the credit of some of - the pa,rt-fj
“ners of the firm of the defendants in order- to create ) '
such as to cover the amounts shown as advanced to' the ladles.""
But generally fora long time before o after: each of :tho jentrles"’_%
alleged as fictitious to the eredit ‘of the separate partners there-}
_~Wrere no advances made to the ladies, nor can ‘we find-'a"c ;
:“through entries of advances equal or. nearly equal in: ameunt bo .
those on the credit side alleged to be fictitious. -

- The accounts do not show any mdlcetlons of fraud though they';f‘?
mlght be loosely or 1rregula11y kept, or may be such as themselves;:
~do not commend ‘confidence., They do not appear : ‘to us to make}
--out “such case as to_enable us to ‘throw  the- burde :
: defendants;” “of provmg to ‘the satlsfactmn of thedd'Court that:_'
the consideratioi ' nioneys stated 'in’ the - bonds »\\ere actually
" paid. > The- ‘utmost that.can be’ sald as regards these" accounts‘
iy othat, if - the bonds® wanted ‘any’ éorroboratio :
supply the whole of - it; but’ we cannot say that ‘they aﬁ'ord no,
corroboratmn “ab all ‘in-the face of the pnma _'obhgatlons“
- éreated by the: bonds, unless the"atcounts * are palpably false
~ Though these - accounts ‘present- ev1dence ‘of 1rregulanty, they' ;
do not appear to be false.’: ‘Before they can call upon - the Court to
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-oper the accounts from the ﬁrst on- the ground of frand b lese
s’ necessary for: the. pla1nt1ﬁ's to. bring to.its- notice at least two Boci;.'rn_r_uxgo
j'.ﬂor ,three nsta.nces of. partlcular 1tems Whlch the Court can take

- CAE
SH&NA.GAE?J
;. VALAB  ~
T KANIL

jre open the accounts If there Were rea,sons for 1mput1ng any
}fmudulent conduct to the defendants in- the tra,nsactmns Whlch ;’

, nd. the recelpt of conmdemtlon money, had: a.mple op-_ﬁ
J.portun't' 8- of statmg what they Tow aver:as: the true state of
‘things. *-But; instead of doing so, they a.dm1tted their obhgatlons,-
andt then a,llowed the tlme Wlthm Whlch their, r1ghts to.

he defendants to ‘be a,ll along m possessxon of the land
ay..in bmngmg thls suit*was’ a,pproachmg to. the.. pomt‘
, Courts cannot 1nterfcre. To alloW the plalntlﬂ's to dlS-

ing been fra.udulently obtamed but must hold them to be genume
;and pmmd fabie: bmdxng

‘(1) 9 Ch..Div.; 529.

P 10695‘_4
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1886.- - The :next: poxnt argued before s was Whether, under the

Boo JN arpoo. Yalukddri Act (Bombay)-VI of 1862, any.of’ the: bonds. under
. SuA Nacag uestion could be held void wholly or as far-as the debts mcurred
: };ﬁg . duringthe continuance of the management, theestate of the plamt-
" iffs having admlttedly been placed” under the: management of the
Talukdéri Settlement- Officer for some time.: That.a portion .of
.the consideration money-for some of these: bonds at least was. ad-
vanced during the continuance of the management by the Taluk-
- déri Officer, is not denied even by Mr. Shéntdrdm, pleader for the
‘defendants; and Rév Ssheb-V4sudev, for the plaintiffs;: contends
" that, under- sectlon 12 of that Act, that debt or hablhty cannot be
: enforceable 1n any manner whatever, either during or subsequent-
Ty to such’ pemod of management agamst the landed estates of the
rtélukdar ‘He further argued that the debts due or mcurred du
"rmg the management should have been notified to the Talukdan
;Oﬂicer or else were barred and extmgmshed by operatlon of sec;‘
: t10n 9; that the bonds- exhibits 135, 136 and 137 being. consequent—.
"ly null and -void, the- other bonds, Whlch were the offsprln

fthese, Were tamted Wlth thelr defects and also v01d o

** There is no doubt that any debt or 11ab111ty of: the plamtlﬁ's
‘to Whlch they were subject either. personally “or 1 respect of‘
;'thelr landed estate, at the time- of the declaratlon, but Whlch:
ffiwas not ‘notified to the Talukdéri Officer, became for evér Parred
under section 9. - But the’ only section affecting debts: or habﬂltxes
jlmcum"ed durmg the  continuance. ‘of the: ‘managemen '} der
“the’ Act is’ 12 which sxmply says that the ‘sarné :shall; ot = be
enforceable in any manner whatever, elther during or subsequently-‘
to such’ penod of management against ¢ ‘the landed estates or:any
part tkereof Such liabilities incurred durmg the : contmuance'
-of the management would- not then be enforceable agamst the‘
landed _estates, Comparmg sections . 97 and -12,+ however, We
ﬁnd that debts or hablhtles ex1stmg at the tlme of the deelara—

.....

Talukdérl Ofﬁcer Jbecame: ba,rred for ever: both ‘a5 regards the
: personal hablhty of the talukdar and as. regards hlS landed estateq '
‘,: if not” duly notlﬁed whilst those: incurréd: durmgth,f_manage-
ment are’ only not enforceable agalnst the landed estates; ‘the
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~;personal. liability ‘of the tdlukdér: for the .same remaining: un-
_affected by the Act.: Applying the maxim, ezpressio unius - est
- exclusio - alterius; ‘we can say that the Legislature did not intend .

“to 'go further ‘than exempting the landed estates..of the tdluk-'
“dér from: bemg liable for debts or liabilities incurred ‘ during the .

o e
1886.
Boo J. I'NA'YTBOOV
v. .
SHA NaGgar

. NaLaB
Kiru

contmuance of the management.- The personal. obhgatmn created
in-this- ‘case by the “bonds- passed during the-t4lukdéri manage- -

ment was a ‘primary -one, the charge.on.the land being merely-

- secondary We, therefore, think that though the charges on the |
“land created by those bonds. could not be enforced the personal -

obhgatlo "Wa.s st1ll subs1st1ng

The questlon then arises, whether this personal ohhgatlon can

furmsh a con51deret10n for a subsequent obhgatlon so as to bind -
;the estate by a contract made subsequently to the close of the 5

w management of the T4lukddri Officer. - Unless the law mter—~

"'venes, .every obligation, ievery. debt . subsmtmcr between 1nd1v1-_

duals may be made & consideration for chargmg lands, and where-

ff:"‘the exeeption ceases to operate as in the case’ of & mmor after

“he attains majority,” a personal” or moral obligation may be con-
verted 1nto legal obhgatlons Sectlon 20 sets forth, in the broad-

‘est and clearest terms, that, “after the’ W1thdrawa1 of the man-

agement of the estate by the Télukdém Oﬁicer the télukdér )
‘has full, un11m1ted ‘power -of dlsposal over: h1s estates as_to

;;Whlch h1s r1ghts Were till then hmlted The moment the in-

'h“;securmg ar personal obhgatmn upon Whlch the credltor mlghtu
otherw1se sue and. get his debtor 1mpr1soned -If the estate can |
_..thus be- subJected to obhgatmns generally, Why not to an obli-"
gat1on in'itself binding the person, though created durmg -the -

'ﬂi_’lmterdlctmn *That a personal obl1gat10n of the pla,mtlﬁ's crea-
o ted by the: bonds passed during . the talukdztrl management was -
e subs1stmg, is beyond- doubt. - How, ‘then, can it be. possible that
‘the :ladies should :be hable to be. sued and imprisoned for tha,t"
A obhgatlon, and’ yet not in E:? pos1t10n to relieve themselves .hy ;
K chargmg the landed . estate after the Wlthdra,wal of the manage-
. -ment. : We cannot 1mpute such an intention $0 ‘the Leglslature
g The cases clted by Ré,v Saheb Vasudev are, not on all. fours;
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N 1886, w1th the present éase. ! I those ‘cases” thiets’ was nothmg 'more

Boo Jm AtB00 - than & meére nioral. obhgafaon, whilst ‘hére there was &legal one,
 Srh Nacap B personal ha.b1hty at Teast of the ladies., We; therefore, come
I‘&*;:IB . “to the conclusion, that there Was'no- vxola,tlon of the laW i the
i o .f‘vtra.nsachons m questxon

* The last. questlon that remams to be notlced rela,te_s to"‘fvthe;
' legahty, or othervnse of the appropnatlon of a sum- f: Rs 875)

:certam year made by the defendants towa:cds the pa,ymen‘ of :
A debt " due by the plalntlﬁ's It is contended by the
_'}ants pleader that the amount Was, appropna,ted by the
_the consent, of- the plamtlﬁ's It is admitted, on. all sxde
durmg the tlme t}us amount was - put down in: the:‘

.:-:be able. of then' own good-wﬂl to make payments
satlsfaetlon of debts 1ot -notified . 1o that oﬂicer out:
ﬁts of the land Would be. rather anoma,lous '

fermg Wlt_ the: appropnatlon of thls sum

We, therefore, conﬁrm the decree of the Fll‘ht Class Sub‘i’; "dmate 5
.Judge; with costs, ‘

f%,Décfeegébhﬁﬁﬁeds,
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