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APPELLATE CIVIL,

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Birdwood.

DULLABHDAS DEVCHAND, (0RIGINAL PLAINTIFF), API’ELLAI\T, 9. LAKSH.
MANDAS SARUPCHAND, (ORIGI\I AL DEFENDANT), RESPONDENT, #

HMortgage—Two mortgages to same mor tJagee—MerJe; of first mortgage—Intention—
Deeree on second morty gage—Other mortgagees not made parties to suit—Purchaser
at auction sale— Priovity—Suit by purchaser for possession—Right of other mort-
gagees to redeem--Form of decree. L

On the 15th of July, 1870, certain lands were mortgaged by their owners (Sham

,bhu and his sons) to one Harlal with possession under a registered mortgage,

On the 11th ‘of June, 1871, the same lands were mortgaged without possession to
the defendant ; on the 10th of June, 1873, a second mortgage, purporting to give
possession, was executed to Harlal ; onthe 12th of June, 1873, a second mortgage,
also purporting to give possession, was passed to the defendant ; on the 15th
of November, 1877, Harlil obtained a decree against the morigagors upon his
mortgage of 10th June, 1873~and*sold the lands, which were purchased by the '
plaintiff, The plaintiff sought to obtain possession, but was obstructed by the
defendant. ~He therenpon bronght this snit. The defendant contended. that he

-had not- been a party to the suit by Harldl, and was entitled to possessmn, and

offered to pay to the plaintiff the amount of his purchase money, or to vacate the -
lands on satisfaction of his own mortgage len.

Held, that the question whether Harldl’s mortgage of the 15th July, 1870, Wd
to be regarded as merged in his second mortgage of 10th June, 1873, 5o as to de-
prive him of priority of title over the defendant, depended on the intention of the

- parties to the said mortgage, and there was -nothing in the second mortgage deed
.to show an intention to forego the benefit of the security created by the prior
mortgage deed of 15th July, 1870, which was neither given up to the mortgagor

nor cancelled at the time, bat remained with Harlil until handed over to the
plaintiff with the other title deeds. Under these circumstances the decree passed
on the 15th November, 1877, conferred an absolute title on the plaintiff, who pui'-v
chased at the auction sale free from all incumbrances created by the mortgagor

f‘éubsequent to the mortgage of 15th July, 1870, . The defendant, however, not
:havmo' been made a party to Harldl’s suit to enforce his secunty, did not lose his
“right of redemption, which still remained to him. The plamhﬂ' therefore, pur-

chaged the property subject to the defendant’s right of redemption,

The High Court passed a decree ordering the defendant to deliver up possession
to the plaintiff, but that he (the defendant) should be at liberty to redeem by pay-
ment to the plaintiff within six months of the amount which would be due on the
mortgage of the 15th July, 1870, if the¥ame had remained unaffected by the mort-
gage of 10th June, 1873, or, in defanlt, should remain for ever foreclosed.

* Second Appeal, No. 537 of 1883,
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THIS was a second appeal from the decision of M. B, Baker,

- Judge of the district of Khéndesh, conﬁrmmv the decree of the
Subordinate Judge of Yéval., -

‘On the 15th of July, 1870, certain lands belonwmg to one
Shambhu and his two sons were mortgaged by .them to one Harl4l
without possession under a registered instrument. On the 11th
of June, 1871, the same lands were mortgaged without possession
to the defendant. On the 10h of June, 1873, a second mortgageé
was passed to Harldl. It purported to give him possession.  On
the 12th of June, 1873, a second mortgage was passed to the de-
fendant. That also purported to give possession to the defendant
On the 15th of November, 1877, Harlal obtained a decree against
his mortgagors upon his mortgage of 10th June, 1873, and sold
* the lands, which were purchased by the plaintiff. In thls suit of
Harlal the defendant was not madé a party.

The plaintiff sought thereupon to obtain possession of the plO-
perty, but was obstructed by the defendant. The plaintiff accmd—
" ingly brought the present suit against the defendant to recover

possession. :

The defendant contended that_he was entitled to possession, as
he was not bound by Harlél’s decree, to which he was not a party,
and offered to pay the plaintiff the amount of his purchase money,
© or tovacate the lands on satisfaction of his own mortgage lien. :

The Court of first instance as well as the Court of appeal
rejected the plaintiff’s claim. : . :
. The plaintiff appealed to the High Court.

Shivrdm Vithal Bhdnddrkar for the appellant. —The second
mortgage of Harldl was a renewal of the first, The former was
not merged in the latter. The question of merger is one of
intention—Golukndth Misser v. Lalla Premldl®. The plaintiff
purchased an absolute title free from incumbrances, and is,
‘therefore, entitled to possession as prior mortgagee.
 Mahdder Chimndji Apte for the respondent~—The defendanb
~was not made a party to the suit of Harldl against his mortga-
gors, and the decree in that suit does not bind him. He does not,
therefore, lose his right of redemption. The plaintiff’s suit is one
of e;ectment and not of foreclosure,
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SARGENT, CJ. ——The plaintiff in thls case is . the purchaser at

LULLABHDAS auctlon sale in execution of a decree passed on 15th November,

"DEVCHAND
.

1877, ordering the sale of certain property which had been

- LAESHMAN-  mortgaged by one Sambhu and his sons to Harldl Sarbhéram
~ SarvrcEAND on 10th June, 1873.

It appears that -the same propertyA had been previously ,
‘mortgaged with possession on a registered deed on 15th July, 1870,
to Harldl ; and it is not disputed that, in 1878, an account having
been taken of the principal and arrears of interest due on that
‘mortgage, the second mortgage was passed as a security for the
aggregate amount of the said principal and interest, and a
further sum as principal—the arrears of interest. The defendant
was also a mortgagee of the same property by a mortgage-bond
of 11th June, 1871, in substitution for which a mortgage of 12th
June, 1873, was subsequently passed, by which the principal and
‘interest due on the former mortgage were converted into princie
pal. o ' '

_ The first question which arises in the case is, whether Harl4ls
mortgage of 15th July, 1870, is to be regarded as merged in the
‘second mortgage of 10th June, 1873, so as to have deprived Harl4l

_of the priority of title over the defendant. We agree with the -

remark of White, J., in Golukndth Misser v. Lalla Premldl O,
‘that in such a case “it depends upon the intention of the
parties whether or not the earlier security has become merged .

or extinguished in the later one.” In the present case, as in the
- one cited, there is nothing in the second security to show an in-

_tention to forego the benefit of the security "created by the prior
. mortgage-bond of 1870, which was neither given up to the mort-
gagor, nor cancelled at-the time, but remained yith Harldl until
handed over to the plamtlﬁ’ with the other title-deeds.” Under .

- these circumstances, it is plain that the decree, which was passed

' in 1877, conferred an absolute title on the purchaser at auction

‘free from all incumbrances created by the mortgagor sub-

sequent to the mortgacre of 1870-——Wasudev Balam v. Ndrdy Jm@ )
- Krishna@. . .

o L L. R., 3_Calc., at P §Q9. - @ Printed Judgments for 1882, p. 21,
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Thedefe_ndant, however, was not made a party to Harldl's suit - 1885. B
to enforce his security, and, therefore, does not lose his right DurLasmpis
of redemption, which, according to the well-established rule of DE,V%’_“NP
Courts of Equity in England, followed in the Courts of this L“,“iﬁ?!.""
country, still remains open—Ganesh Saddshiv v. Bdlkrishna SaruecrAND,™
Gopdl @ ; Venkata Somayazulu v. Kannam Dhora ® ; Bir Chun-
der Mantkya v. Mahomed Afsaroodeen ®, The plaintiff, there-
fore, purchased the property subject to the defendant’s right of
redemption. Now, it is true that the plaintiffs suit is not one
to foreclose the defendant, but we think we shall be only follow-
ing the practice of this Court in analogous cases if we reverse
the decree of the Court below and pass a decree in the same
form as was adopted in Wdsudev Bildji v. Ndrdyan Krishna ®,
viz., that the defendant do deliver possession to the plaintiff,
but that he be at liberty to redeem by payment to the plaintiff,
within six months, of the amount which would be due on the
mortgage of 15th J uly, 1870, if the same had remained unaffected
by the mortgage of 1873, or, in default, should remain for ever

~ foreclosed. The defendant to pay plaintiff his costs throughout.

(1) Printed Judgments for 1879, p. 28, & I, L. R., 10 Cale., 299,
@I, L, R, 5 Mad., 184, . - () Printed Judgments for 1882, p. 21,

-,
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. Before Sir Charles Sargent, Kt., Chief Justice, and M Justice th'dwood, _
| CHATUR KUSHA'LOHAND, Deoxes-noinen, o MARADU BEAGATL, 1885,
‘ : " JUDGMENT-DEBTOR.¥ * _Auguat 13,

Delkhan Agriculturists’ Relief Aot XVIIof 1879, Sec. 22— Conciliation-agreement—
Civil Procedure 00({3 (Aot XIV of 1882), Sec. 26— Limitation Act XV of 1877,
Sch. II, Art, V19—Application for attachment of an agriculturist’s property.

A conciliation-agreement dated the 2nd October, 1880, between the decree«
holder and the judgment-debtor, stipulating that the former should allow a
remission of 10 rupees and the latter should execute a document for the remain,
ing sum of Rs, 90, to be paid in 1882, ‘was filed in Court on 20th November, 1880,
In 1883 the decree-holder presented two applications for satisfaction of the agreed-
debt of Rs, 90 b}; attachment of the debtor’s property, which applications were:

#* (jvil Reference, No. 25 of 1885, -
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