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Before Sir Charles Sargent, Kt., Chicf Justice, and Mr. Justice Birdwood. |
1885 TA'RA'CHAND MEGRA'J axp AXOTHER, (ORIGINAL PLAINTIFFS), APPRL-

July 21. LaNTs, v. KA'SHINA'TH TRIMBAK AND Ommms, (ORIGINAL Dzn\m-
ANTS), RESYONDE‘ITS % -

L zmztatwn—-.Deco co—Baecution—4 pplication, Jor execution— Wzlhdrawal of applaca- :
tion—Subsequent application for execution more than three years after date of - -
last proceeding—Act XV of 1877, Sck. 11, At 179, Ol. 4—Civil Procedure Oode :
(dct XIV of 1882,) Sec. 374, N

- The plaintiff obtained a decree in 1874, and applied for its execution ﬁrst on -
the 4th of August, 1875, then on the Gth of July, 1878, and again on the 23rd of

~ July, 1880. The third application was withdrawn with permission to apply again, -
On the 30th November, 1882, the plaintiff made his present"tpplica,tion.

" Held, that the present application was not time-barred.

The rule laid down in section 374 of the Civil Procedure Code(Act XIV of I 882)
—that where a suit is withdrawn with leave to bring a fresh suit, the plaintiff .
shall be bound by the law of hmltatlon in the same manner ag if the first suit had’
not been brought,—does not apply to applications for exccution.

Pirjdde v, Pirjdde() dissented from, Eshan Chmzdcr Bose vi Pranndth Ndg@)': .
followed, ) : s
Tais was a second appeal from the decision of W. H. Crowe,"
Judcre of the district of Satdra, reversing the decree of the Sub- .
ordinate Judge of Talegaon. '

The plaintiffs obtained i in 1874 a decree awalnst the defendants,
and on the 4tk of August, 1875, made an application for its execu- -
tion, and -realized a part of the debt. 'They next made another.
application for execution'on the 6th of July, 1878, and realized
a further sum. They made an application for the . third time

> on the 23rd of July, 1880, but withdrew it at the request of the
judgment-debtors with the permission of the Court to make
another application. The decree not having been completely.
" satisfied, the plaintiffs made their present apphcatlon on the 30th
~ of November, 1882. *The defendants contended that- this was
tlme-barred : :

The Submdmate J udfre held that it was not tlme-barred and
) ordered executlon to proceed; the District Judge reversed his
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orde, holding - the apphcatxon tlme—balred 1e1ym0f on the 1uhn0' -

in -Pirjdde v. Pirjdde®,
~ The plaintiffs appealed to the High Court.

' Shivshankar Govindrdmfor the appellant ——Artlcle 179 Schedule -

I of AcbXV of 1877 makes the date of application the startmg»

‘pomt not the date of the cause of action. It has been held by

. the High Court of Madras in Rimdnddan Ohetfs v. Periatambe -
‘Shervai®, that an application for execution of a decree which

does not comply in every respect with the requirements of sec-

tion 235 of the Code of Civil Procedure (XIV of 1882) and which-

having been returned to the judgment-creditor has not been
proceeded with, may still suffice, under article 179, clause 4 of Act
- XVof 1877, to keep the decree alive. The High Court at Cal-
cutta have decided similarly in Jkoti Sahu v. Bhubun Gir®, The
decision in Pirjdde v. Pirjide® nullifies the effect of clause 4 of
article 179 of Schedule II of Act XV of 1877, aud should not be
. followed.

* Ganesl Rdmchandra Kirloskar for the respondents.—-—The:deci-
sion in Pirjade v. Pirjaéde ®is-on all fours with this case, and,
_being a decision of this Court, should be followed. The High
~ Court at Allahabad held in Maindth Kuari v.Debi Baksh Rdi®that

- an application by a decree-holder for the postponement of a sale.

in execution of the decree on the ground that he had allowed the

~ judgment- debtor time, was not an application: w1th1n the meanmg,

of article 179 of Schedule II of Act XV of 1877,
SARGENT, C.J.—In_this case an application for execution of

a decree was made on 30th November, 1882, A previous |
&pplication ‘had been made on 23rd July, 1880, but was subse-.

_quently withdrawn, with leave of the Conrt, on the application
of both the execution-creditor and judgment-debtor. o
- The last application, previous to the one go withdrawn, was
on 6th July, 1878. The District Judge has held that the dar-
khdst of 23rd July, 1880, became a dead letter after withdrawal,
relying on Pirjdde v. Pirjéde ™, and that the present application

() I, L. R., 6 Bom,, 681, - . 4 1. L. R,, 6 Bom,, 681,
@O LL R., 6 Mad., 250, ' : ) 1, L. R, 6 Bom.,, 681
©) L L R 1 Cale., 143. o ©® L L. R, 3AlL, 757
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was, therefore, too late. In the Calcutta Full Bench decision,.
Eshan Chunder Bose v. Prdnndth Niy®, it was held that, undei
clause 167 of the Limitation Act IX of 1871, a decree-holder is-
entitled to execute his decree npon his merely showing that he
had applied for execution not- more than three years before, al--
though he had taken no proceedings on that application. It is R

true that Sir R. Couch, who delivered the judgment of the Full
Bench, expressed the opinion that it was not a satisfactory

' state of thelaw, as “ib might enable a decree-holder to keep the

decree alive for very many years, which he ought not to be
allowed to do.” However, no change was introduced into the
subsequent Limitation Act XV of 1877, where the language of
clause 179 is (if anything) even more favourable to the judg-

_ment-creditor, the starting-point being the date of « applying -
- for execution ” of the decree, by which presumably is’ meant of -

making the application, as contemplated by sections 230 and

235 of the Code of Civil Procedure (XIV of 1882). But if thisbe -
the true construetion of the clauses 167 and 179 of Schedule ITin =
the Limitation Acts of 1871 and 1877, it is difficult to see why
the subsequent withdrawal of an application for execution should

“render the darkhdst a dead letter. The above decision proceeds

on the ground that the application to execute has its effect for -
the. purpose of limitation as soon as it is admitted ; and, whether -

(it is subsgquently withdrawn or allowed to remain dormant, is

immaterial. Nor is there any reason to infer that the judgment.- -

- creditor in consenting, as was the case here, to withdraw his
. application, at the desire of the judgment-debtor, intended to
* place himself in a worse position as regards the question of limit- -

ation -than he would otherwise have occupied. - ) '

The District Judge, however, relies on the case of Pirjdde v,
Pirjdded, where it was held that “clause 4, articlé 179 of Act XV .

© of 1877 must be vead subject to the rules contained in sections

874 and 647 of the Code of Civil Procedure (X1V of 1882).

 We feel, however, a difficulty in coming to the conclusion that .
 section 874 is applicable to execution prpceedmgs That sec-

tion must, as its very terms express, be taken in connexion with

'(!)7 22 Calc. W. R, 512, T OLLR,6 Bom.,‘ ab p, 663,



‘there is no analogy between the withdrawal of suits and execution
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the prévious section 873, which determines the consequences of the . 1885,
withdrawal of a suit with or without the consent of the Court. Bubt Tigicmazo
MEGRAJ
proceedings.. The withdrawal of the latter is an indulgence to the - %‘A:Egﬁ;fl
judgment-debtor, and does not require the sanction of the Court

to enable fresh proceedings in execution to be taken. Moreover,

the application of the section to execution proceedings would be

in direct conflict with clause 179 of Schedule IT of the Limit-

ation Act (XV of 1877) as construed by the case above cited.

These considerations do not appear.to have been brought to the

notice of the Court which decided Pirjdde v. Pirjdde ©.

We must hold, therefore, that the application did not become
a dead letter for the purpose of limitation, and reverse the order -
of the District Court, rejecting the plaintiffs’ application - for
execution as barred by the Statute of Limitation, and remand the

. case for disposal on the merits. Costs of this appeal to follow the

result.
‘ Order reversed and case remanded.

. ' " @ LL R., 6 Bom., 681,
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‘qubre Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Bz'w&wood. .
1885,

: KASTURSHET JAVERSHET, Pravuirs, ». RA'MA’ KANHOJL,  July 6.
* D=srENDANT.*® ) -

. _Practz'ce—-Procedure-—Decre_c—Execunon——Decree of -Small Cause Coyrt sent jfor .

execution to Court of Subordinate Judge—Latter Court not_ competent 6 question
validity of such decree—Mofussal Small Cause Court Act XI of 1865, Secf 20,

o Jcertificate under-2Civil Procedure Code (Act X1V of 1882), Sec. 239,

“The plajntiff having obtained a decree against the defendant in the Court of Small
Causes at Poona, applied, under gection 20 of Act XI of 1865, to the. Court of ths
Subordinate Judge at the same place forexecutionagainst the immoveable property
of the defendant. Notice having been issued t¢ the defendant under section 248 of
the Civil Procedure Code {Act XIV of 1852} calling upon him to show cause why

_ execution should not issus against him, he appeared and applied to be allowed -

to pay the judgment-debb by instalments, alleging ‘that he was an agriculturist, -

- . ) * Civil Reference, No, 23 of 1885,
B 11413 '
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