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Limitation Act, and cannot be allowed the extended period under
_article 147, In Gopdl Pindey v. Parshotam Dds®, Sir R. Stuart

‘remarks that “ it matters not whether the security may have the
name of a simple mortgage or usufructuary mortgage or a condi-
tional sale ;” ““in all cases, foreclosure may take place if the terms
of the contract admit of that remedy.” In the present case, the
terms of the contract do not admit of foreclosure ; and the remedy
by sale through the Court is barred.

We, therefore, confirm the decree of the Com ts below, Wlth
costs. .

Decree confirmed.

ML L R, 5 AlL, 121

ORIGINAL CIVIL.

Before Mr. Justice Seott ; and, in appeal, before Sir Charles Sargent, Kt.,
Chief Justice, ond Mr. Justice Bayley.

886. JUG\IOHAN DA'S MANGALDA'S, (oriemnaL PLAINTIFF), APPELLANT,
%10 . SIRMANGALDA'S NATHUBHOY axn Ormsrs, (oRIGINAL DEFEND-

13, 16.
fee ANTS), RESPONDENTS®

Hindu law--Partztzon—-—Rzght of a son to claim partition of moveable as well as
immoveable property i kis father's life-time—Sow's vight to partition of property
come fo the possession of his father before the son’s birth—Property acquived by
litigation—Self-acquired property devised by a father to his son is taken by the son
under the will and s self-uequired in his hands—Earnings of father as mill
muanager not ancestral-—Property loft by testator to be held moveable or immoveable
according to is condition at testator’s death—Kdpoli Banid caste, custom of, as fo
partition—Accounts in partition suit.

‘Per Arerat Court :—There is no distinction between imoveable and immove.
able property as regards the right of a son in an undivided family governed by the
Mitdkshara law to partxtlon in the life-time of the father,

PerS8cotr, J.:-—Where the law of the Mayukha applies, ason is entitled o demand
partition of moveable as well as immoveable property in his father’s life-time,
 Defendant’s great-grandfather (M.) died in 1792, leaving a will, dated 1789,

“whereby he directed his property to be equally divided among his five'sons, of
whom R., (the grandfather of defendant), was one. 'The property became the

* Buit No. 444 of 1881,
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subject(of litigation, and was not divided until 1852, long after the death of R.,
which took place in 1808. R.’s share was received in 1852 by the executors of
his son, Nathubhoy, (defendant’s father), who bad died in 1843,

Held, that this property came to the defendant by inheritance, and was ances-
tral property, and was not capable of being given or willed away by him. Further,
that, as,having regard to M.’s will, there was no apparent intention on-the part of
the testator to convert into money such of his property as consisted of landsand
houses, the general rule of law ap plied, viz., that the property must be held to be
real or personal according to the actual condition in which it existed at the
testator’s death.

Held, also, that the defendant’s son bad a right to claim partition of this
property, although the defendant had no sor born to him at the time (1852)
he came into possession of it.

All property acquired out of the income of ancestral property is itself ancestral,
whether acquired before or after the birth of & son.

In order to entitle a co-parcener to hold, as property self-acquired by him, pro-
perty which has been recovered by his exertions (e.g. by litigation), such property
must have been recovered from usurpers holding it adversely to the family ; the
co-parceners must have abandoned their rights ; and where such abandonment is
a matter of inference, the co-parceners, to whom it has been imputed, must have
been in a position to sue.

A son to whom his father leaves his self-acquired property by will, takes the

property under the will, and not by inheritance ; and as property received by will

"is held by Hindu law to be received by gift, such property is self-acquired in the
hands of the son, and is not subject to partition,

The first defendant was sued by his son for partition. .Some of the property in
the defendant’s hands consisted of his earnings as manager of a mill and of the
investments of such earnings. The mill had been established in 1860, and the
defendant bought thirty-nine shares- with the ancestral funds in his hands, He
was appointed chairman of the company, and managed the mill for ten years
without any remuneration. His management was very successful, and good divid-
ends were declared every year from 1863, In 1870 he declined to work any
longer without remuneration, and at a meeting of the shareholders ho was ap-
pointed managing divector, and was granted a commission on all sales effected
by the company.

Hgld, that the commifsion so recewed by the defendant was his self-acquired
property. Under the circumstances it might safely be inferred that he did not
obtain the appointment of manager by the direct influence of the shares which he
held in the company., The gratuitous services which he had for years rendered
to the shareholders had influenced them in giving him the appointment, and such
influence could not be said to have been created by the direct instrumentality of
the ancestral property.

In asuit for partition brought by a son against his father, Aeld that the plaintiff
was entitled to partition of the ancestral property as it subsisted at the datc of the
suw.
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) 2
’ »(183#5-» - A custom alleged to exist among the K4poli Banid caste, according to which a
son. is not entitled to the partition of ancestral property in his father’s lifetime

Ju ‘DASV . and against his father’s will, Zeld not proved,

~ MOHA
43 .
MA\S',;LDA - Surr for partition. The plaintiff was the youngest son of the
- 81 fni)As first defendant, and the second and third defendants were the

- Maxg .
~NATH? BHOYe other two sons.

The plaint alleged that the plaintiff and defendants were a
“joint and undivided Hindu family, and that the whole of the
family property was in the possession of the first defendant;
that the said property consisted of moveable and immoveable
property inherited from the plaintiff’s ancestors, and the accumus-
lations - arising from the investment and employm ent thereof
by the first defendant; that the income thereof (the plaintiff
believed) exceeded one ldkh per annum

‘The plaintiff attained the age of eighteen yeals on the 1st
December, 1880. '

The plaint further stated that, in consequence of dissensions

in the family, the plaintiff had left the first defendant’s house, and

_had applied to the first defendant for an allowance out of the

_ family property, but had been refused, except on conditions to
which the plaintift would not accede.

The piaintiff submitted that, even if he were not found at pre-
“sent entitled to a partition of the ancestral property, he was
entitled to have it ascertained what was the ancestral property
~in the hands of the first defendant, and to have a proper main-
tenance allowed to him thercout.

In his written statement the first defendant stated that the
property in his hands consisted of the following :—

“(1). ‘His share of the estate of his great-grandfather, Manordds

Rupdéds. This share he received upon the partition of the said
‘estate. : -

(2). The self-acquired property of his grandfather, Rémdds
Manordds. This property had been devised by will by the said
Rémdds Manordds to the first defendant’s father, Nathubhoy -
Ramdds, and by him had been again devised by will to the first

defendant.
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(3). The self -acquired property of his father, Nathubhoy
Rdmdds, devised by him to the first defendant.

(4). Property given or devised by the first defendant’s grand- -
father, Rémdds Manordds, to his wife, Rdmeuverbdi. This pro-
perty onher death became the self-acquired property of the first

-~defendant’s father, Nathubhoy Ramdds, and was devised by him
to the first defendant.

(5). Property acquired by the first defendant himself.

(6). Property acquired by means of the self-acquired property
of the first defendant and of the self-acquired property of his

father, Nathubhoy Rdmdds, which had been devised by the said-

Nathubhoy Rdmdds to the first defendant,

As to the first of the above classes of property, the first
defendant stated that when he received the share of his great--

grandfather he had no male issue born to him, and he submitted
that, under the circumstances, such property was not ancestral
property in his hands, and that the plaintiff had no interest
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therein. He further contended that, even if it was held to be.

ancestral, yet that the said share was moveable property, and that
* the plaintiff was not entitled to partition thereof against his
will,

As to the second, third, fourth, fifth and sixth classes of pro-
perty above mentioned, the first defendant submitted that they
were his self-acquired property, and that the plaintiff was not
entitled to a partition thereof.

') ‘As to class 2 above mentioned, the first defendant also con-
tended that, even if the property devised by R4mdds Manordds
was ancestral property in the hands of his devisee (the first
defendant’s -father), <yet that it had been recovered by the first
defendant by litigation and without the aid of ancestral funds,
and that, therefore, the plaintiff was not entitled to partition of
it. o , ;

The first defendant also alleged that, even if it were held that.
there was ancestral property in his hands, nevertheless the

‘plaintiff was not entitled to partition, inasmuch as, by the custom.
and usage of the Gujardti Banid castes and of the Kdpoli Banid
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caste to which the first defendant belonged, a son was not
entitled to partition of ancestral property in his father’s life-time
and against his father’s will,

The first defendant further stated that his family had originally
come to Bombuay from the village of Diu, in Portuguese territory,
in which, by the custom and usage there prevailing, a Hindu son
could not enforce partition of ancestral property . in his father’s
life-time and against his father’swill. He alleged that his family
continued to be governed by this custom since settling in Bombay.

Defendants 2 and 3 filed a separate written statement. They
took no active part in the suit, stating merely that they believed -
that the whole of the property in the hands of the first defend- .
ant was ancestral property, in which they, as members of the
family, were interested ; but they objected to any partition of the
said property being made in the hfe time of their father, the first.
defendant. ‘

The following table shows the pedigree of the plaintiff and
defendants :—
Manordds Rup]x

died 1792,
| i | ] | |
Hurjivan Ranchordis Kessavdis Ramdis Nagind4s
died died 1780 died 1816 died 1808 died 1810
1782 | | |
b "df Mz‘xdhlavdas Two_sons, | | No issue.
evidis hubh i 4s,
diedl1835 Three sons, Nathubbey  Vithaldis
Three sons, ' R Man Ialdds
: (first dcfendant),
born 1832

[ |-
Tribhovand4s Purshotamdis Jugmohandis

born 1856, born 1858, born 1862,
(second de-  (third defend- (plaintiff). -
fendant). ant).

Manordds Rup_]l died in 1792, leaving five sons, all of Whom,
except Nagindds, had issue. ‘

. Manordds left a will, dated 1789, at which date his two eldest

sons (Hurjivan and Ranchordés) were dead, leaving issue. By
his will be appointed his three then surviving sons (Kessavdds,
Rémdés and Nagindds) and his two grandsons (Devidds and
Madbavdés) joint residuary devisees and legatees of the whole of
his property. '
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In 1832, Devidds, one of the said grandsons, filed a suit in the
Supreme Court of Bombay to carry out the will; and a decree,
establishing the said will and ordering the trusts thereof to be
performed, was passed on the 17th June, 1835. Under that de-
cree, Nathubhoy, (father of the first defendant), took a share
of Manord4s’s estate and a further share as heir of his uncle,
Nagindds, who had died in 1810 without issue. Accounts of the
estate were taken, and the estate was not actually divided until
1852. .

Besides the property which thus came to them from Manordds
Rupji, his five sons had themselves acquired property. Rém-
dés, (grandfather of the first defendant), had self-acquired property
amounting to some ldkhs of rupees. He died in 1808, and by
his will he left his property to his wife and two sons, Nathubhoy,
(father of the first defendant), and Vithaldds. The property so
~ devised did not include any of the property left by Manordds.
Vithaldds died in 1813, and his share under the will of Rdmdds

passed to Nathubhoy. There wasmuch litigation in connection -

with the will of Rdmdds ¥, and the necessary funds were provided
by the executors of Nathubhoy and by the first defendant him-
self.  Ultimately, a considerable amount of property was taken
by the first defendant under-the will of Rdmd4s.

In 1843 Nathubhoy died, leaving a will whereby he devised |

his property to his son, (the first defendant).

The present suit came on for hearing before Scott, J., on the
6th February, 1885.

Latham (Advocate General) and Jardine for plaintiff.

Macpherson, Inverarity and Telang for defendant No. 1.

Lang and Dhurandhar for defendants Nos. 2 and 3.

Latham :—The presumption is, that the property of the first
defendant is ancestral. It will be for him to show that it is
not. The property mentioned in his written statement may be
divided into two classes :—

(I).—His share in his great-grandfather’s estate ascertained
by partition. This he claims by inheritance.

(IT).—The property which he alleges he acquired by devise.

(1) See 3 Moore’s P. C, C., 87, and_Perry’s Or, Cas,, p, 42.
B 6512
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As to thls, his contentlon is that anything taken by dev1se is
self- aoqmred and not ancestral..

The Wmtten statement shows that there is ploperty primé .
facw ancestral., It is for him to show that it is not all ancestral,
and not all subJect to partition. .

" As.to what is ancestral property, see Mayne on- Hmdu Law,
paras. 247, 248 and 249 ; Mitédkshara, chi I, sec. 5, para. 9. The
defendant contends that devised property is self-acquired. But
it cannot stand higher than a gift—Muddon Gopdl v. Rdm -
Buksh Pandey® ; Tdrd Chand v. Rech Rim ; West and Biihler,
pp. 266—R67 ; Vindyak Wdssudev v. Pormdnundddiss Jeevandds: -
(unreported); Ratanji Aspandidrjiv.: Murlidhar Oodhowjt (not ve-
ported). We contend: that self-acquired property, which a father

gives by will to his son, is ancestral property in the hand% of
the son. : C :

. Next, is there any dlfference in the character of moveable and
- immoveable property so acquired? We say there is none ; and’
that moveable property received by the defendant, eithet by in-
‘heritance or devise'from his father, is ancestral—Mayne’s Hindu
Law, paras. 226,227, 291 ; West and Biihler; Bdboo Beer Pertdd -
Sahee v. Mahdrdjdh ~Rajender Pertdd Salzee(3); Pauliem Valloo
Chetty v. Pauliem Sooryah Chetty®; Lakshman Dddd Niik v.
Ramehandra Ddda Ndik®; Rdmchandra” Dddd Ndik v. Dédd
Mahddev Naik®; Nigalinga Muddli v. Subbiramaniya” Mudali®;
Rdjé Rim Tewary v. Luchman Pershdd ©; . Ldljeet Singh v.
Rdjcoomdr Singh® ;. Suraj Bumsi Koer v. Sheo Proshdd Singht® ;
Kdli Parshdd v. Rim Charan™; Jogul Kishore v. Shib Sahdit® |
Biboo Beer Kishore Suhye Smgh v. Biboo Hur Bullub Narain,
Singh® ; Moro Vishvandth v. Ganesh Vithal® ; Mussamut Deo
Bunsee Kooer v. Dwdrkdndtht; Muddon Gopd! v. Rdam Buksh._

(1) 6 Cale, W. R, Civ. Rul 71, ® SCalc W. R. F. B, Civ: Rul.,.15,
® '3 Mad. H. C. Rep., 50.. (9) 12 Beng. L. R. 373 ; see pp. 37,8,380
®) 12 Moore’s Ind. Ap., 39, (19 6 Ind. Ap., 88. B
) 4 Ind. Ap., 109, - (1) I L. R, 1 AlL, 159,
©) L L. R., 1 Bom,, 561 ;8. C. on'appeal, (12)'I. L. R.; 5 AlL, 430.

7 Ind. Ap., 181, (1) 7 Cale. W, R, Civ. Rul. 502
1 Bom. H. C. Rep., Appx,, 67, (19 10 Bom. H. C, Rep. ,444 p. 463,

(M 1 Mad, H,C, Rep., 77, @s) 10 Cale, W, R. Civ, Rul,, 273,
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Pcmday(l) Mayukha, ch 4, sec. 4, paras. 4—-13 West and Biihler, 1886.

p. 67. The son is entitled to partltwn of all property acqulred , ‘Mo‘;iih s
by will or glft Whether moveable or 1mmoveab1e VN MANGALDAS
' o v.

© If ‘the plaintiff is ot entitled to partltlon, ‘he is entitled, at all MANGIARLDA's

events, to maintenance out of the andeétral p'roperty——mm‘matsin g NATHUBHOY,
Becharsing . Ganpatsing® ; Ramchdndm Sal»hcwa,m Vagh v.
Sakimmm Gopal Vagh(”

Tnverar zty for the first defendant ——\Ve say that none of the
property in the hands of the first defendant is. ancestral property.
As to the property which came to him from his great-grand-
father Manordas, a large part of that was purchased either by
the first defendant himself or by. his father’s executors and that
ought not to be regarded as ancestral property

As to the ploperty Wthh came from Rémda,s, the grandfather
- Nathubhoy was an infant When his father, Ramdas ‘died, and
A the ‘execators of Ramdas. mnapproprrated the estate. It was re-
‘ covered by htwatlon in 1852 ;but Nathubhoy had d1ed in 1843,
. and s0 the reeovered property came to hlS son, ; the ﬁrst defendant.
We say it is self acquired property in his hands first, because
it came to hnn under the will of Ramdas secondly, because
1t was vaulred by 11t1oat1on Wlthout as51stance from ancestral
funds The remaining propelty of the ﬁlSt defendant came to

‘him unde1 the Wﬂl of hlS father, Nathubhoy, or was his own
' earnmgs _

Tt Has been decided by this High Court that a son’ ¢an obtain
partition of ancestral émmoveable property in hlS father s hfe time
ahd against his father’s will, ahd “we do not Yaise that’ questmn
*“here,’ but we say that ancestral moveablea etand on ‘& d1fferent
*footmo o ‘

Next We. contend thet V.where a Hindu devises self-acquired
property to his heir, the heir takes by devise, and not by inherit-
ance, and the property is self- acqmred in his hands .

® GCalc. W. R. Clv Ral., 71,  ®12Bm, 1. C. 5. Rep 04
" '® LL R, 2Bom, 346
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<

" In England the rule has been that a devise to an heir is a
nullity, and the heir takes by descent as being a better title—
Cruise’s Digest, Vol. VI, p. 124. The reason given for adopting
this rule in England is a reason for not adopting it in India, for
in India a title by devise is the better title. An cstate taken by
descent is ancestral, and the power over it is limited, while an
estate taken by devise is self-acquired. Again, in order to apply
the English rule, the estate devised should be the same estate as
that wheh would otherwise be inherited—Cruise’s Digest, Vol VI
p. 216, para. 11. Here that- would not be the case. Rimdés
left his property to his widow and his two sons Jomtly If he bad
left no will, his two sons would have taken the estate, and the
widow would only get maintenance. So, also, as to Nathubhoy's
will ; the estate taken by the first defendant is different from
what he would have got by descent. The English law leant to
the better title, at least prior to the Wills Act. Here devise
would give the better title, and the Court should favour devise.
If even where there is a will, an heir must take by descent, and

not under the will; a widow should take. only a widow’s

estate, although she is left the property by will. But it has been
otherwise decided —Mulchand v, Bdii Manchd® ; Prosunno Coomdr
Ghose v. Tarrakndth Sirkar® ; Sreemutty Soorjee Money Dossee v
Denobunde Mullick® . 1If a Hindu can devise absolutely to his
‘widow, why can he not do so to his son —Ndnee Tdrd Ndikin v.
Alliralid Soomdr® ; Vindyak Vdsudes v. Purmdnunddds Jeevan-
dds® ; West and Biihler, p 1130, 227; Mohdbeer Kooer v. Joobha
Singl® ; Mahabir Kowar v. Jubha Singh® . Inthat case, under

an- agreement to divide, it was held the heir took under the
“agreement and not by descent—Mayne’s Hindu Law, para. 249;
'West and Biihler, 24; Myna Boyee v. Ootiram® . A son has
" no ancestral right to the self-acquired property of his father.

Self- acquired property of a father can be deVised—'—-Mayukh

ch, IV, secs, 7—11; and self- acquned property dev1sed is nob
partible.

ML L. R, 7 Bom,, 491, - () Suit 204 of 1876, not'réported,
(@ 10 Beng. L. R., 267. ‘ v(9)} 16 Cale. W, R., Civ. Rul, 221.
(8)' 6 Moore's Ind, Ap., 526. (") 8 Beng. L. R., 38.

L L. R, 4 Bom., 573, in note, )} & Moore’s Ind, Ap., 400,
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A l;rge part of the property of his great-grandfather, Manordas,
came .to the first defendant as moveables; and in 1852, when
dividing the estate under the decree, the Court treated it as
moveables. Then the question arises, whether the son is enti-
tled to partition of ancestral moveables against his father’s will.
We contend heis not, and we rely on Rimchandra Didd Ndik
v. Dddd Mahddev Naik®. The case of Lakshman Dddd Ndik v.
Ramchandra® does not question that decision. There is strong
reason for holding that moveable property is not subject to the
same incident as immoveable—West and Biihler, p. 657 ; Suraj
Bunsi Koer v. Sheo Proshid Singh®. A father has larger power
over moveables—Mitakshara, ch. I, sec. 24, pl. 27; West and
Biihler, 163. If partition is granted in his life-time, those
powers are taken away. ) '

* The next question is, whether the plaintiff is entitled to any
part of the property which was bought prior to his birth with
the income of ancestral property. We contend that he takes no
right by birth in those accretions. After his birth he would be
entitled, as he has-a vested right in the ancestral property—
Gungd Prosddv. Ajudhia Pershid Singh® ; Suddnund Mohapattur
v. Soorjoo Monece Dayee® ; Mitdkshara, ch. I, sec. 5, pl. 7 ef seq.;
Mayne’s Hindu Law, 249.

- 16th dpril, 1885,  Scorr, J. :—This is a suit brought by one
of three sons against Sir Mangaldds Nathubhoy, the father, for
partition of family property. The plaintiff, who is the third
son, attained his majority on the 1st December, 1881, and in
the following February he left his father’s house, and on the
10th October, 1881, he filed the present suit for a partition of
the ancestral property. The other two brothers are opposed to
‘partition, and the suit was brought against them as well as the
father. They stated that they were not opposed to the first
defendant as regards partition, although they contended that all

M 1 Bom, H. C.Rep., Appx., 76. (3 6 Ind. Ap., 88,
) 1, L. R., 1 Bom., 561. ... @ L L. R, 8Calc., 131, at. p, 133.
() 11 Calc W, R. Civ. Rul,, 436,
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1886. - the property was ancestral and after the statement they -did

Jue- ot appear further in the case. The father, of course, is the real
‘ I\Tfélé :Eﬁzs defendant and I shall speak of him as the defendant throughout
s the case.
: MANGALDAS |
Naruvsnoy.

Before I enter on the ments of this case in dd;zul I will refer.
to Mr. Invexanty ] argument on behalf of the defendant that
any rule, compelhnw a’ Hmdu father aga,mst his W111 to distribute
the ancestral property amongst his heirs duri mg his life-time, is
‘a modern innovation. He has the support of Sir Henry Mayne,
(Early Law and Custom, p. 122), who says: “There ave a few
texts which have been thought to imply that the sons of an
aged father could compel his retirement. »" « But,” continues
Sir Henry Mayne, “ whatever may be the meaning of those texts ‘
I cannot allow that they lend any countenance to an opinion,
- thab sons could compel a partition of the famﬂy property ab
any 'time aoamst the will of their fathér:” ''On the other s1de,

however, is Dr. Biihler, perhaps'a grester authority on Hindu

law, who in his translation of Gautaiiia (Gautamas Tnstitutes
- of ‘Sacred Taw, ch.” XV, sec. '19), thus comments on a passage
ascnbmg to the sons the 'right to enforce ‘division, but refusing
to sons who exercise that right any' share i in funeral oblations:

“From this sutra it would appear that sons céuld enforce a

division of the ancestral property against their father’s will,

as Ya]navalkya also allows, and _that this practice, thouoh legal,
was held to be contra bonos mores.” 1 may add that Dr. Biihler

“in’his Introductlon describes the Institutes of Gautama as “the
~ oldest of the emstmg WOlkS on the sacred. law It certalnly_
' Would qeem that a general demal by Hlndu sons of the father’s
: power over ‘the famﬂy estate while he hves mlght lead to a

painful 1evolut10n in the H]ndu famﬂy s; stem. But ‘that

danger, if it ex1sts, can only be met by ledlslamon It is my

‘smgle du’oy, 1ttmg here as Judge in the ﬁlst 1nstance, to ascer-
~'bain whether the son's ngh’o to partmon is or is not established,
either by custom, or by the Hindu law as interpreted by mo-
dern - decisions ; and if the right has legal sanction ‘T cahnot con-
‘cern myself with the consequences of its unrestrained exercise.
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The defence set up is two-fold. Tirst, that amongst the
Képoli Bamé caste, who are a b1anch of the Gu_]aratl Bani4
caste, there is a custom, accordmcr to which a son is not entitled
to the partltlon of aneestral ploperty in his father s life- t@me and
against his father’s will. The defendant, secondly, says that

the Whole of hlS propeLty is self- mcqulred and not ancestral and ,

therefore, not subject to partltlon
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I will first, examine the defence of custom Tt is needless Jor

me to dwell on the importance given to custom in the Hindu
system of law. There are three passages in Manu, (ch. I, sec.
108 ; ch. 8, sec. 41; ch. 8, sec. 46), and there are three other pas-
sages clted in Colebmokes Digest from 0the1 ancient ‘writers
(1 Colebrooke pp. - 162, 137, 877), which clearly show that the
_ written law must be followed only where it is Tiot inconsistent
with the ledal customs of p10vmces districts, classes or families,
Where such customs are clear]y proved, they must be followed
in preference to the written law—The Collector of Madurc v.

Moottoo Ramoolmga(l) But the Privy Council has also laid it

down that a particular custom, inasmuch as it is in derogas

tion of the general rules of law, must be striétly construed

and " clearly proved-——HWpu‘r&lmd v. Sheo Dayal® and Rama-
laksk‘mz “Ammul v, Sivanantha®. In the second case I have

just cited, their Lordships say, as regards a speclal usage de- -

viating ‘from the’ ordmary law of ‘succession : ¢ Their’ Lold-
ships are’ fully sensible ‘of the’ 1mportance and’ justice of giv-

ing effect to lohg-established usages existing in particular dis>
tricts and families in’ India, but it is’ of the essence of ‘special '

usages, modifying the ordinary law of succession, that they should

be ancient and invariable, and it is further essential that they
should be estabhshed to be s0 by clear and una,mbwuous ev1-
dence.”’ ' :

The Madras High Court in Gopdldyyan v. Ry Jlmpatzayycm .
has laid down the followmcr rules for ascertaining whether an

alleged custom should be gwen the folee of lawf “ Pirst, the
evidence ‘s‘hould‘ be such ds‘ to prove the uniformity and continuity -

(1) 12 M. Ind. Ap., 436, not (9014 ML Ind: Ap,, 570 at p, 585,
(2) L: R., 3 Ind. Ap., at p, 285, - ® .7 Mad. H. C, Rep., 250,7at p. 254
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of the usage, and the conviction of those following it that they
were acting in accordance with law, and this eonviction must be
inferred from the evidence. Secondly, evidence of acts of the

kind, acquiescence in those acts, their publicity, decisions of Courts

or even of panchdyats upholding such acts, the statements of ex-
perienced and competent persons of their belief that such acts
were legal and valid, will all be admissible, But it is obvious
that, although admissible, evidence of this latter kind will be of
little weight if unsupported by actual examples of the usage
asserted.”

‘In the case of Bhagvindds Tejmal v. Rijmal®, Westropp, C. J..
says: “In this country it is no uncommon experience to find
the custom alleged to be that which for the moment it is con-
venient to those who assert its existence that it should then be,
I have known the most conflicting customs to be from time to time

" asserted to exist in one and the same sect. We find it necessary

to serutinise evidence of usage closely, and especially to demand
specified instances of the custom.”

‘T will now examine the evidence of custom adduced in this
case by the light of the foregoing authorities. It appears that
the defendant’s family came from Diu, a Portuguese town on the
coast of K4thidwdr, to Bombay at least a hundred years ago.
The family does not appear to have lived either in Gujardb
or in Kathidwér since that time. But their caste, the Kdpoli
Baniss, claim a town in K4thidw4r as their place of origin ; and
the whole Banié caste, of which they are a branch, originated in
Gujardt. It must also be borne in mind that the whole Banid
caste (see Sherring’s Castes of India, Vol. IT, p. 281) belongs to the
lowest division of the three pure and higher castes, and forms
one of the great trading castes of this Presidency. Many of them
are men of intelligence and wealth; and all from their position
in the Indian caste hierarchy are less likely to have diverged
from, or never followed, the general law of inheritance as con-

“tained in the shdstras, than if they had been members of the im-

pure castes. It is curious that although there are many Banids
and Kdpoli Banids in Bombay, the defendant proved no authen-

(1) 10 Bom. H. C. Rep., at p. 261,
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ticatedeBombay cases of the application of the alleged custom.
Neither of the Bombay instances bears examination. He relied
on what I may call the Borrodale answers, and on evidence
partly taken on commission, partly given before me, but brought
from Gujarat and Kdthiawar. The Borrodale answers, so far as
they concern the question of partition, record the opinions taken,
fifty years ago, of many of the members of fourteen out of the
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eighty-four sections of the Banid caste in Gujarat. These opinions -

were elicited at the instance of the Supreme Court in Surat, and
were intended to form part of a collection of customary law for
the use of the Courts of that district. The Kdpoli Banids were
not amongsk the castes that answered ; and many Képolis be-
fore me denied the existence of the custom under investiga-
tion, although it was supported by all those who answered the
Borrodale questions. Evidence was also given before me that,
although almost all Banid castes eat and drink together, and
intermarry, that fact would not necessarily make the law of
inheritance and partition the same for all. The custom of one
section on that point might, it was said, be different from another
in spite of their intercommunication, because such questions were
never dealt with at caste meetings. It was further stated that
even different branches of the same caste, living in different
places, might have different customs. Now the Borrodale evi-
dence consists wholly of opinions, gives no instances, and was all

taken in Gujardt ; whilst the defendant’s family never lived there,

and belonged to a caste that did not answer the questions, and
that had its original home, not in Gujardt, but in Kdthidwar. On
the whole, I do not think the Borrodale answers are conclusive.
Are, then, the other opinions and the instances and decisions
proved by the defendant sufficient to establish the custom he
sets up?  Ninety-two witnesses were examined on commission—
thirty-five at Surat, the rest at seven of the principal towns in

K4thidwér. Twenty-two witnesses were also examined before .

me. The answers often show a partisan feeling: as, for instances

when the witnesses denied having heard of even voluntary

partitions between father and son. But the charge of unfair bias

is equally sustainable against many of the plaintiff’s witnesses,
B 651—3 : o



542

1886.

Jua-
MOIIANDAS
MANGALDAS
A
Sis
MANGALDAS
NATHUBHOY.

THE INDIAN LAW REPORTS.  [VOL X,

who, for instance, maintained that a son could enforce pztxrtition
against a father, even of his self-acquired property. Still numer-
ous cases were cited by the defendant where a son had separated
from his father, and his demand for a share had been refused;
and, although many of these cases were of a hearsay character,
some appeared to me to be genuine. The defendant’s best wit-
nesses, such as Vijbhukhand4s Atmérdm and Bechardis Botti-
bhoy, whilst they confirmed the custom, all base their opinion on
the fact that they have never heard of partition having been
obtained by the son while the father was alive. Their opinion

-shows that enforced partition is extremely rare, as is certain to

be the case even under the general law, which, as Dr. Biihlex
points out, though it holds such partition possible, still repro-
bates it as immoral. But the opinion does not show that it is
impossible. Some of the plaintiff’'s witnesses,—for instance,

 Jamnddds Parbhudds, a wvakil of forty years’ standing,—could

not speak with any certainty as to the custom. He said there
was no cerfain rule in the matter. Another witness, an editor
of a newspaper, even mentioned instances where a son was given -
partition. This witness was proved to have previously expressed
himself in favour of the custom, and his evidence was so far
discredited ; but the instances he gave were mnot disproved.
Another, a Brdhmin pleader, even said that a son might bring a

suit for division, and that no one has actually agreed to the
custom.

1 have not, however, to decide on the defendant’s evidence
alone. A great mass of evidence was adduced by the plaintiff
Over fifty witnesses were called by him, and numerous instances

“cited, to show that ason could enforce partition against his

father’s will. Many of the instances were only ex relatione, but
even those are not without their importance as showing the
opinion of persons whom this custom is supposed to bind, and
who are “likely to know of its existence if it existed.” More-
over, some of the instances. were not mere hearsay, but were in
the personal knowledge of the witnesses. In many of the cases
cited there was, at any rate, great reluctance to give the son a
share ; afxd, if a custom against partition had existed as the
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customary law of all this caste, why did not the father avail
himself of it? Some of the plaintiff’s witnesses were men beyond
suspicion, and of a profession where they were likely to have
special knowledge. Mr. Daydbhoy Jddardm,for instance,a leading
solicitor of Bombay, said that there was no custom which inter-
fered with the Hindu law of inheritance, and that the son had a
right to a share of the ancestral property in his father’s life-time
Mr. Goculdds Kéhdndés Pérakh, pleader of the High Court, gave
similar evidence, as also did Mr. Jamnddds Ramdds, a Kdpoli

Bani4, a mill-owner and mill manager, and guarantee-broker to-

Messrs. Ralli Brothers. These opinions, coming from persons all
of the Bani4 caste whose position and profession are a guarantee
of their acquaintance with custom and usage, are of undoubted
importance. Such persons are, so to speak, the depositaries of
customary law, just as the text books are the depositaries of the
general law.

The plaintiff’s exhibits are perhaps stronger in his favour than
his oral evidence. He produced twenty-three releases between
fathers and sons, showing a partition of property in the father’s
life-time. Most of them, no doubt, were mere voluntary divisions,
which are only important as shaking the credibility of those of
the plaintifi’s witnesses who said they had never heard of any
partition at all,

But some of the releases relate to partitions made in con-

sequence of a quarrel and by the intervention of friends,—as,
for instance, exhibits E, &, H, Q and A3. There are other
exhibits, V, A, and A 4, which are equally strong against the
. uniformity of the custom, inasmuch as they prove judicial deci-
sion, when the parties, members of Banii castes, followed the
general law, and made no mention of the custom.

In conclusion, I am of opinion this custom has not been proved
to be “part of the legal conscience” (to borrow an expression of

the Advocate Greneral) of all those whom it is said to bind. The’

consensus utentium, which is the basis of all legal customs, has
not been shown to be uniform and constant.

At the same time it seems to me that as long as the establish-
ment of a custom is made dependant on its proof by instances,

543.

1886.

Jug-
MOHANDAS
MAaNGALDAS:
V.

StrR
MANGALDAS
NATHUBHOY.



544

1886.

Jua-
MOHANDAS
MANGALDAS
v.
Sik
MANGALDAS
NATHUBHOY.

THE INDIAN LAW REPORTS. [VOL: X.

very few customs will ever be proved. Instances will be met by
instances. The cost and delay of sifting the good from the bad
will be always greater than the parties will face or the Court
permit ; and almost every custom will fail for apparent want of
uniformity. The obvious result will be the continually widening
influence of the Brahminical law. Mr. Steele, in his work on
Caste Law (pp. 122, 126), states that amongst many castes, points
of disputed custom are settled by an assembly of the caste. But
even such a measure as a caste vote in the present case would
fail to arrive at the truth. The Kdpoli Banid caste is divided
into two factions, one headed by Sir Mangaldds the other by
another leading member ; and I fear there is little doubt that in
a caste plebiscite the one set would unanimously establish the
custom and the other would hold just as firmly to the general
law. '

As the custom set up has not been satisfactorily proved, the
case must be decided by the general Jlindu Iaw of inheritance.
The- present state of the law as regards the partition of ancestral
property,—that is to say, property acquired by descent or-by the
use of the patrimony,—has been summed up by the Privy Council
in Suraj Bunsi Koer v. Sheo Proshad Singh® in the follow-
ing terms :—“ But it seems to be now settled law in the Courts of
the three presidencies that the son can compel his father to
make a partition of the ancestral immovealle property. On this
point it is sufficient to cite the cases of Ldljeet Singh v. Rdj-
coomar Singh® and Rdjih Ram Tewarry v. Luchman Persid®
decided by the High Court of Calcutta; that of Kdliparshdd v.
Rdm Oharan® decided by the High Court of the North-West Pro-
vinces ; that of Ndgalinga Mudali v. Subbiramaniya Mudali®
decided by the High Court of Madras; and the case of Moro
Vishvandth v. Ganesh Vithal®, decided by the. High Court of
Bombay. The decisions do not seem to go beyond ancestral
immoveable property.” The above passage puts beyond all ques-

@ L. R., 6 Ind. Ap. at p. 100, © @ LL R., 1AL, 159,
(2) 12 Beng. L. R., 373. (5) 1 Mad. H. C. Rep., 77.

() Bengal Full Bench Rulings from (6) 10 Bom, H. C. Rep. ,444.
1863 to 1867, p. 371. :
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tion the son’s right to demand a division of the ancestral immove-

able property at any time.
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of the ancestral moveable property. West and Bihler, p. 657,
lay down the rule in terms which draw no distinction between
moveables and immoveables: “A son living in union with his
father, whois head of the family, may demand a separation and
a division of the ancestral property at any time * * *
* * * * . Thelaw of the Mitdkshara thus sta-
ted must be regarded as binding generally in Bombay.” Simi-
larly, Mr. Justice Nandbhéi Harid4s, whose decisionis cited by the
. Privy Council, draws no distinction—Moro Vishvanath v. Ganesh
Vithal® : < C dies, leaving a son D and two grandsons by him,
E and F. No partition of the family property has taken place,
and D, E and F are living in a state of union. Can E and F
compel D to make over to them their share of the ancestral pro-
perty ? According to the law prevailing on this side of India,
they can; sons being équally interested with their father in
ancestral property.”’

Similarly, the Madras High Court in Ndgalings Mudali v
Subbiramaniya Mudali® lays down the broad rule that sons
may compel a division of ancestral family property at the
hands of their father.” The Calcutta High Court in Laljeet
Singh v. Rdjcoomdr Singh® also admits the son’s claim to
partition under Mitdkshara law, and makes no distinction
between moveable and immoveable property. This last case is
specially -applicable, as Phear, J., in his statement of the Mit4k-
shara law ‘admits that the father as head of the Jjoint family
has independent power of disposal for certain purposes of the
family effects other than immoveable property ;” and yet no
distinction is drawn between the two kinds in his judgment,
which was the judgment of the Court. There is, however, a
case, known as the Dddd Ndik Case® , where Sausse, C. J., and
Arnould, J., decided that “on this side of India a son (Hindu)

() 10 Bom. H. C. Rep. at p. 463. (® 12 Beng. L. R., 873, at p. 376.
(9 1 Mad, H, C. Rep., 77. (91 Bom. H, C. Rep., Appx., 76,
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has no right to enforee partition of ancestral moveable property
in the hands of his father.” Considerable doubt, howgver, was.
thrown upon this decision by Mr. Justice Melvill in a very

_carefully considered judgment—Lakshman Dddd Naik v. Bam-

chandra Dddd Naik® . The direct point decided there is, that
“a Hindu, governed by the Mitdkshara law, who has two sons
undivided from him, cannot, whether his act be considered a
gift or a partition, bequeath the whole or almost the whole of
the ancestral moveable property to one son to the exclusion
of the other” Mr. Mayne, in his work on Hindu Law, treats
Mr. Justice Melvill’s decision as practically overruling that of
Sir Mathew Sausse. The Privy Council, in confirming the de-
cision of Melvill, J., whilst they abstained from pronouncing a.

_ decided opinion against the older judgment, certainly did not speak

in itsfavour. Theysaid (7 Ind Ap. at p. 193) that the order then

made “ whether founded on a correct or an erroneous view of the

law,” must be treated (by lapse of time) as an adjudication binding

on the parties; and they added that it would be unjust to say

that it did not * suspend the statute of limitations, because it was

erroneous in point of law, and the respondent ought to have
appealed from it.” The case relies upon the Mitdkshara (ch. I,

sec. 1, paras. 21-27), whilst the later case relies on Mayukha

(ch. 4, sec. 5). '

Sir Mathew Sausse in his decision relied also on a passage
which is cited in Colebrooke’s Digest (Vol. II, p. 118) as from
Yéjnavalkya. The Dayabhaga, (ch. 2, sec. 22), cites it as from
that work. But the Mitdkshara, (ch. I, see. 1, para. 21), cites
it anonymously, and it does not occur in Roer and Montriou’s
translation of Ydjnavalkya. Mr. Mandlik (p. 84) refers it to

" Vishnu, and Mr. Whitley Stokes (p. 204) also throws doubt on

its alleged origin. The text in question lays down that ¢ the ’
father is master of the gems, -pearls and corals and all other

_moveables,. but neither the father nor the grandfather is so of

all immoveables.” I doubt whether it ought to be-given the
independent value of a citation from Y4jnavalkya, especially as

the following passage does occur, (Bk.2, v.121),in Yéjnavalkya -

WI, L;R,1 Bom.:, 561, S~
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““ The ownership of father and sonis coequal in the acquisitions of the
\grandfother, whether land, settled income, or moveables.”” At any
rate, it must be construed according to the interpretation of it by
the two commentaries whose authority is paramount on this side
of India,—that is to say, the Mayukha and the Mitdkshara. The
Mitdkshara in commenting upon this text still affirms the prin-
ciple that property in the ancestral estate, both moveable and

immoveable, comes to the son by birth. But it goes on to say;

that the father has independent power in the disposal of move-
ables for indispensable acts of duty and for purposes prescribed
by texts of law, such as the support of the family and gifts of
affection. The Mayukba (Stokes’ Hindu Law Books) draws

the line more strictly as to the father’s control over moveables,-

and enunciates most clearly the son’s right by birth to all
ancestral property. Thus it says (ch. 4, sec. 1, para. 3): “ From
the plain sense of this text, ‘even by birth ownership in
wealth is obtained’ and other similar ones, it is evident that
ownership in the father’s wealth, depending on the filial relation,
is generated by the production of a son; and the same results
from this text of Y4jnavalkya, for the ownership of father and
son is the same in land which was acquired by the grandfather,
or in a corody, or in chattels, the word is dravya, which signifies
property of any kind, (Mandlik, p. 32), which belonged to him.”
And, again, it says (ch. 4, sec. 4, para. 4):  Brihaspati declares
partition in some cases without his (father’s) wish. The father
and sons are equal sharers, &c., &c., from which it results that
sons are worthy of a share in property acquired by the grand-
_father or other ancestor, even though the father does not wish
it.” And, again, (in ch. 4, sec. 4. para. 13) Brihaspati, however,
declares “the right to only an equal share with his sons, even
if there be only ‘one, in property acquired by the grandfather.
In wealth acquired by the grandfather, whether it consists of

moveables or immoveables, the equal participation of father and

son is ordained.” -

. Finally, as regards moveables, the Mayukha says, (ch. iv, see.1,
para. 5), with reference to the text especially relied upon by Sir
Mathew Sausse: © As for the text—*the father alone is master
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of all gems, pearls, and corals, but neither the father nor the
grandfather is so of all immoveables,—it signifies the father’s
independence only in wearing and otherwise using the earrings;
rings, &c.; but not in giving or otherwise alienating them; nor,
does it mean to exclude the birth of a son as the cause of owner~
ship.” (In the last few words I have used the translation by
Mr. Mandlik in preference to that of Mr. Whitley Stokes’

collections).

These passages from the Mayukha make it difficult to follow
Sir Mathew Sausse in Dddd Naik's Case®. That case, however,
may be distinguished from the present one. The learned J udge
in that case refused to follow the Mayukha as being opposed to
the great weight of authority in the Mitdkshara, But the parties
were from the Southern Mardtha Country, a district where the
Mitakshara is paramount, and it was right to follow the Mit4k-
shara when opposed to the Mayukha. But in the present case,
where the parties are from the island of Bombay, and of a caste
which comes from Gujardt, the authority of the two works is

‘reversed, as both in Gujardt and Bombéy the Mayukha is of

higher authority than the Mitdkshara—Sakhdrdm Saddshiv
Adkikars v. Sitdbai®.

The Privy Council in a recent case—Suraj Bunsi Koer v. Sheo
Proshad Singh®—have defined the relations of fathers and sons
in a joint family in a manner which reduces the position of the
father,so far as the joint property is concerned, to that of manager, '
pure and simple. There is not a shadow of the patria potestas
left. This decision undoubtedly is in favour of the son’s right to
divide against the father’s will.  Their Lordships say :—

“The rights of the co-parcener in an undivided Hindu fa-
mily governed by the law of the Mitakshara, which consists of a
father and his sons, do not differ from those of the co-parceners in
a like family, which consists of undivided brethren, except so far -
as they are affected by the peculiar obligation of paying their
father’s debts which the Hindu law imposes upon sons; and the

(1) 1 Bom. H, C, Rep., Appx., 76. (2 I. L. R., 3 Bom,, at p. 365, per Westropp,C. J,
(3) 6 Ind, Ap., 88, at p. 100, )
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Fact that the father is in all cases naturally, and, in the case of
infant sons, necessarily, the manager of the joint family estate.”

In this decision, as in all the others I have cited, save one, no
distinction is drawn between moveables and immoveables. In
the present state of the law, I do not think such a distinction is
admissible in districts where the Mayukha applies. The plaintitf
is, therefore, entitled to partition of all the ancestral property.

The xiext point I have to consider is, what }portion of the
defendant’s property is ancestral.

- It was argued at the hearing that I should only answer this
question in principle and for the guidance of the Commissioner,
who will ascertain and apportion the exact amounts. The pro-
perty may be divided as follows :—

(1) The defendant’s share in the partition of the estate of his
great-grandfather, Manord4s Rupji.

(2) The property of his grandfather, Réimdds Manordés,
which was devised by Rdmdds to his wife and his two sons, all
of which fell to defendant’s father, who devised it to the
- defendant.

(8) The other property of the defendant’s father which was
devised to the defendant,

(4) The accretions and accumulations arising out of these
various properties. _
(8) The property acquired by the defendant’s own exertions,

Now, first, as regards the character of the property which the
defendant received as his share on the partition of his great-
‘grandfather Manordds Rupji’s estate. That property was left
by will (27th February, 1789,) to be equally divided amongst
five sons, of whom the defendant’s grandfather, Rémdds Ma-
nordss, was one. But the property became the subject of liti-
gation, and was nob divided until 1852, long after the death
of Ramdis Manordds. His share, one-fifth and one-twenti.
eth, (which came to him as heir with the other brothers of
Nigindds, who died in the life-time of Rémdds), was received

by the executors of his son, Nathubhoy, the first defendant’s

" father. It is clear that this property came to the first defendant
L % 6514 ‘
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1886, by inheritance, and must be held ancestral property, subject to
Jug-  partition, and not capable of being given or willed away. A
MOHANDAS

M.xoaLpis further question arose, whether it was immoveable or moveable,
Sra which I will answer shortly. Looking at the terms of the will,
Mancarnds  there is no apparent intention on the part of the testator to con~
NAUHUBHOY. J o1t the land and houses into money, and it is a well-known
rule of the law that, in the absence of any direction, the property
must be held to be real or personal according to the actual con-
dition in which it is found at the testator’s death. The order
on the equity side of the late Supreme Court, dated 21st Octo-
ber 1847, concerning the estate of Manordds Rupji also proves
clearly that the immoveables belonging to that estate never
really changed their character, although for the purposes of the
. division some part of it was sold by public auction, whilst other
part was taken by the various claimants at a valuation. I

think, therefore, it must be treated as immoveable property.

The first defendant next maintained it was not ancestral pro-
perty, because when he obtained his share he had nosons. But the
authorities are clear on the point, that the son’s right at his birth
applies to all the ancestral property in his father’s hands, and
is not limited to that which the father inherits after his birth.
The defendant further argued that all the property he had pur-
chased by means of the income of ancestral property, before
the birth of the son, was self-acquired, and did not vest in the
latter at his birth. He cited, in support of this contention, a
dictum of Mr. Justice Mitter—Gunga Prosdd v. Ajudhia Per-
shad Singh®. This seems to be in conflict with the rule, that
the accretions and accumulations follow the corpus, a rule Jaid
down in Suddnund Mohapattur v. Soorjoo Monee Dayee @ : (see
also Mayne’s Hindu Law, para. 248). I shall hold that all the
property acquired out of the income of the anecestral property
is of the character of that from which it came, on the principle
that accessorium sequitur swum principale. A fortiori, does this
-apply to property econsisting of accretions made with the aid of
the ancestral property after the birth of the son—Bissessur Lall
-8dhoo v. Mahdrdjdh Luchmessur Singh®,

® I L. R., 8 Calc., ¥2. @ 11 Cale, W, R, Civ, Rul., 436,
® L, R., 6 Ind. Ap., 233, =
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The defendant next'says, as regards such property of his
great-grandfather, Rémdés Manordds, as came to him, that
it was recovered by litigation and without the aid of the an-
cestral funds. This rule is of very rare application, and the
“conditions under which it applies, as laid down in Naragants
Achammagdrw v. Venkatachalapati Nayanivdru®, show that the
rule does not apply to this case.

“The conditions requisite for the application of the rule, con-
ferring on a co-parcener a privilege in respect of joint property
recovered by his exertions, are that the property should have
been recovered from usurpers holding it adversely to the family;
that there should have been an abandonment of their rights by the
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other co-parceners; and, where such abandonment is a matter of

inference, that the co-parceners, to whom it has been imputed,

should have been in a position to sue:” (seealso Mayne’s Hindu
Law, para. 259),

I now come to the question, whether a son, to whom a father
leaves his self-acquired property by will, takes the estate by
devise or by descent. This is a most important point, perhaps
the most important point in the case. For, if the son takes by
devise, the property would, in my opinjon, continue to be self-
acquired in his hands, and a ready means would be afforded by

the use of the testamentary power of checking enforced partitions,

which Mr. Justice West (West and Bithler's Hindu Law, p- 650,
note) fears may increase, and produce “a complete break-up of
the Hindu family system.” "The first will we have to do with, is
that of Rimdé4s Manordds, the defendant’s grandfather, of the
1st February, 1808. The property was left to the testator’s sons,
who were the defendant’s father, Nathubhoy, and defendant’s
nncle, Vithaldis. Vithaldds died in 1813 without issue, and at
the widow’s death the whole estate became the property of the
defendant. It is clear that the property was self-acquired at the
hands of the testator, the grandfather Rdmdds. He received
nothing from his father, and made his money by a separate and
not family business. The question is, was it self-acquired in the
hands of the defendant’s father, or was it ancestral ? The terms

M L. L. R., 4 Mad., 250, at p. 259.
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of the will itself, I think, show that the testator intended that
it should be self-acquired. It says: “ Further, our father, Sett
Manordds Rupji, has left behind him, in writing, that the pro-

\perty in possession of, and obtained by, each person belongs to

each person respectively. I also do write that whatever wealth
?ny one possesses is exclusively his own: there is nobody else’s
share therein.” But does the law carry out the testator’s inten-
tion? The principle is now settled beyond question, that under
Hindu law a man may alienate his property to the same extent
by a will as he might by a gift ¢nter vivos. In the Tagore C'ase®
their Lordships of the Privy Council say: “A gift by will is, until
revocation, a continuous act of gift up to the moment of death,
and does then’ operate to give the property disposed of to the
persons des1gnated as beneficiaries. They take, upon the death
of the testator, as if he had given the property in hislife-time.”
(See also 2 Strange’s Hindu Law, pp. 431, 435.)

o

A bequest by will, therefore, is a gift made in contemplati;)n
of death. It only differs from a gift in the fact that it takes
effect at a future time instead of immediately. But it wnust
clearly be governed and controlled by the general rules regard-
ing gift. Now, there is no doubt that a man can give away self-
acquired property to whomsoever he pleases, including his own
sons ; and there is no doubt that property so given would be
considered self-acquired in the hands of the donee. It would,
therefore, follaw that property given by will would equally be
self-acquired in the hands of the devisee. But a limitation was
placed by the Advocate General on this general rule in the case
of father and son. He argued that where a father gave, by will,
property to his son, the son would take the property, not as
devisee, but as heir, in which case it would not. be self-acquired,
but ancestral property in his hands, subject to the rights of the
joint family, iricluding the right of partition. The proposition
was supported by an alleged analogy of the English law before
it was altered by the Inheritance Act, 1883. That old English

jrhle is stated as follows in a work of the highest authority (in 2
William’s Saunders, pp. 8, 9): “ Though the ancestor devises

() Ind, Ap. Sup. Vol. at-p. 68,
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the estate to his heir, yet, if he take the same estate in quantity
and quality that the law would have given him, the devise is a
nullity, and the heir is seized by descent.* % % % Bub when a
different estate is devised than would descend to the heir, the dis-
position of the will shall prevail, as where an estate in fee simple is
devised entail, or where devisees are by the will joint tenants,
who would be co-parceners by law. Messrs. Hargreaves and
Butler in their note (Ceke upon Littleton, Vol. I, 12 B., note 63),
upon this point say as regards Lord Coke’s text: “One leading
principle, which this and other authorities seem clearly to
establish, is, that whenever a devise gives to the heir the same
estate in gquality as he would have by descent, he shall take by
the latter, which is the title most favoured by the law ; and that
merely charging the estate with debts or legacies will not break
the descent.”

Comyn’s Digest (art, Devise, para, &, p. 383), says: “ So the devise
. to the heir-at-law, of the same estate which he would take by
descent, is void; for the descent shall be preferred.”

“But if the devise gives the estate to the heir in another
quality, he shall take hy the devise; as if thie devise be to
coheirs ta hold jointly, or in common.”

It is clear from' these eminent authorities that the English
rule only applied where the devise to the heir-at-law was of the
same estate which he would take by descent. It is equally
clear that an estate devised to a member of an undivided Hindu
family is very different from what he would take as heir. The
present Chief Justice has decided this point in favour of the
estate by devise as a different and preferable estate in Hindu
law— Vindyel Wdssoodev v. Purmdnandddss JeevanddssM—and
he also referred to decisions where a devise to a widow of sepa-
rate immoveable property has been held to confer upon her
the absolute estate—Mulchand v. Bdi Manchd® In West and
Biihler, p. 1113, this decision of the Chief Justice is cited and
approved, and an adverse decision from Madras commented and
distinguished.

(1) Suit No. 204 of 1876, (not reported). 2 L L.R., 7 Bom,, 491, ‘
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The case of Lakshmibdi v. Ganpat Morobd® seems to me also
in point. - There a Hindu possessed of a property, both moveable
and immoveable, which he had acquired by making partition |
with his brother of their joint ancestral property, devised in |
severalty his property to his two sons and the sons of his third -
son in equal third parts, The two sons took their thirds as
separate estate without question ; and the dispute only arose as
to whether the grandsons of the third son took jointly or se-
verally. The Judge of first instance, Arnould, J., had followed
Westropp and Gibbs, JJ., in an earlier case, Narottam Jagjivan
v. Narsandds Harikisandds®, and held that ancestral property
after partition can be disposed of by will in the same way as
self-acquired property. This ruling, although disapproved by
the Court, (Couch, C. J., and Sargent, J.,) in the case I cite,
was sustained in the particular case, on the ground that the
grandsons had by their conduct estopped themselves from con-
testing the will, which clearly showed the intention of the tes-
tator, that the grandsons should take in severalty. But the
Court based their disapproval entirely on the fact that the property
was originally ancestral, and they evidently were of opinion; that

{if it had been self-acquired property they would have agreed with
: Arnould, J., and the will would have been held perfectly valid, on
‘the ground that in gelf-acquired property the power of disposal

by will, and alienation by gift, is equally complete, In spite of

‘the unreported decision referred to by the Advocate General,

which probably turned upon special circumstances, I shall follow
the Chief Justice.

The defendant's father, therefore, took the propert';y by will

and not by inheritance, and as property received by will in
'Hindu law is held to be received by gift, it snust be considered

self-acquired in the hands of the defendant’s father. Similarly,
the property he took from his brother and mother came to him
either by the right of survivorship, or by inheritance from females
or brothers ; and such property is subject to the same rules as if
it had been self-acquired. (See West and Biihler, p. 710.)

(1) 5 Bom. H. C, Rep,, 128, 0, C, J. (93 Bom, H. C. Rep., A, C. J.,6.
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 As it was self-acquired property, he in his tufn could give or
dispose of it by will to whomsoever he pleased ; and he devised
it all to the present defendant. The following terms of the

will, (dated the 26th August, 1843), show the intentions of the’
testator to have been, that his son should take it as sole owney

‘under certain restrictions. There is nothing in it to show that the -

testator intended the devisee should take a8 a membei of a joint
family. The very fact of his making the will shows that was :
not his intention. He says: “I am the sole master of my pro-

perty, and after my death my son Mangaldds is the master of
my estate and all other goods and chattels.” (Then follows list.)
“The above-mentioned estate, &c.; all belonging to myself, and
after my death the owner thereof is my son Mangaldés; he is
not to dispose of the estate, nor is he to give it in mortgage.”
The son’s majority was also postponed until the age of twenty-

one. Clearly, a different estate was intended to be created to-
that which the devisee would have taken as bheir to his father

/in Hindulaw. Therefore, according to the rule I have laid down

'in respect of the preceding will, the property which the defend-
ant took under his father’s will was also self-acquired, and not
subject to partition.

The only other question of principle to be considered, is, whe-
ther defendant’s earnings as mill manager are to be considered
self-acquired or ancestral property. If the post was obtained
without the use of ancestral funds,the earnings would undoubteds
ly be self-acquired property. Tf, on the other hand, the post was
in any way purchased, and the purchase-money was taken from
the family property, the earnings would, I think, be considered
ancestral. This principle is clearly established by Melvill, J.,
in an elaborate judgment, Lakshman Maydrdm v. Jamndbdi®.
The question of fact, whether the post was so purchased, was
reserved ; and I will fix a'day for its investigation on the-applica-
tion of the parties. :

I will now conclude by a résumé of my decision in the order

, of the issues i — .
. M L, L. R,, 6 Bom., 225.
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1.—The share of the first defendant, received by him on parti-
tion of his great-grandfather’s estate, was received as ancestral

property.

2.—That share came into his hands as immoveable or moveable'
property according to its conditicn &t the death of his great-
grandfather. ' .

3 and 4.—The plaintiff is entitled to partition of the ancestral
immoveable and moveable property now in the hands of the
defendant.

5.—He is entitled to partition of the accretions and accumula-
tions of the ancestral property acquired by the defendant prior
as well as subsequent to the birth of the plaintiff,

6 and 7.—The property devised by the will of Rdmdds
Manord4s to Nathubhoy Rdmdés, and devised by the will of
Nathubhoy Rémd4s to the defendant, and all accumulations and
accretions thereto are the self-acquired property of the defend-
ant, and the plaintiff is not entitled to its partition.

8 and 9 are answered by the answers of 6 and 7.

10 and 11.—The property devised by Rdmdds Manordds to
Rémecuverbsi and the defendant’s brother, so far as it passed to
the defendant, with all accumulations and accretions thereto
now in the hands of the defendant, are his self-acquired property,
and the plaintiff is not entitled to partition of it.

12 and 13 must stand over until the special issue has been tried.

14 and 15 have already been answered.

16.—The custom has not been proved.

17.—The plaintiff is entitled to partition as above set forth.

18.—Some interim allowance for maintena;lce will be fixed on
application by the parties. ’

An account must be taken of all the ancestral property, move-

able and immoveable, as it is defined by my decision, and of the
rents and profits of the same which have come into the possession

~ of the defendant ; and the defendant must deliver to the plaintiff

one-fourth share of such ancestral estate.
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Now, finally, as to costs. The enquiry into the custom formed
-a distinet and most expensive branch of the litigation. The de-
fendant, having caused the enquiry, and having failed to prove
| the custom he set up, must pay all the costs occasioned by the
enquiry. As regards the remaining costs of the suit, the other
- two defendants are entitled to be preserved from them, as in their
written statement they put no claim for partition for themselves,
and they took no part in the litigation. It would, therefore, be
unfair to them to throw the costs of this suit on the ancestral
property. The plaintiff has failed to establish the ancestral
character of the major part of the property, and is only entitled
to a share which will hardly yield him a larger income than that
which the defendant voluntarily offered him before this suit.
- If maintenance had been refused him, as it may legally be refused
to a son who is full grown and able to work, I would have
granted him the costs in spite of Dr. Biihler’s intimation that
such partitions are against the moral sense of the ancient words
in Hindu law. But under the circumstances of this case, I do
not think he is entitled to his costs either out of the whole
ancestral property or out of the defendant’s general property.
The plaintiff and his father must each pay their own costs ; and
the costs of the second and third defendant must be pald out of
the ancestral property.

A question subsequently arose between the parties asto the
effect of the above judgment on the 12th and 13th issues, which
were as follows :—

¢ 12.—Whether the prbperty acquired by the first defendant
himself, and in particular the commission earned by him as a
mill agent, and all accumulations and accretions thereto, are not
the self-acquired property of the first defendant.”

“13.—Whether the plaintiff is ent1tled to partition of the
property mentioned in the 12th issue.”

On the 9th May, Scott, J., gave ﬂhe-following decision 1—-
Scorr, J.:—The issues were (12th) whether the property acquir-
ed by the first defendant, Sir Mangald4s Nathubhoy himself, and
| in particular the commission earned by him as mill agent, are not

B 6515
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the self-acquired property of the first defendant; and ‘(13th >
whether the plaintiff is entitled to partition of this property -
The law as to self-acquired property is pubt very clearly irx
Strange’s Hindu Law, Vol. I, p. 218.  He says: “ The acquisition »
in order to be separate property, must have been original and ‘
independent, the essence of the exclusive title consisting in its
having been made by the sole ageney of the individual without
employing for the purpose what belongs in common to- -the
family. If the family property has been instrumental to it, it
vests in the family * * * * *
To take the case out of the rule, when there has been no
conjoint labour, the common fund must have been directly
instrumental.”’

Now to apply the law. In the present case there was clearly
no conjoint labour. Sir Mangaldds did the work himself as
mill agent. None of the family aided him in any way. The
only question is, whether he obtained the post of mill agent
through the direct instrumentality of the common funds which
Sir Mangaldas had inherited from his great-grandfather. iThat
is a pure question of fact, and the facts are as follows :—~The
Bombay United Spinning and Weaving Company was founded
in 1860. Sir Mangaldds was appointed chairman of the
company. He then owned thirty-nine shares, and subsequently
bought a very much larger number. He seems to have managed
the affairs of the mill for ten years without any remuneration.
His management was successful, and very good dividends were
declared every year from 1863. In December, 1870, he wrote a
letter to the directors, in which he stated that he had acted
hitherto as ‘managing director and general supervisor and con-
troller of the mill without any remuneratior.” He goes on to
say: ‘He can do 50 nolonger, and asks for the same remuneration
as is paid by every other mill in Bombay.’ At a meeting of the
shareholders he was consequently appointed managing director
with a commission of quarter anna per pound on all yarns and
cloths sold by the company. The question is, did he obtain
this appointment by the influence of his shares, or did he get; it
because his services were too valuable to be dispensed with and -
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fully worth the commission he asked ? He possessed, noSdoubt,
three hundred and thirty shares at that time either in his own
name or in. the name of nominees, and as every share givesa
vote, he was possessed of great voting power. But there were
nine hundred shares altogether, so that he could have been out-
voted if the shareholders had wished it. As a matter of fact,
he had two hundred and eighty-three independent votes in his
favour and only ninety-seven against him: so that it may safely
be inferred that he did not win the post by the direct influence
of his own shares. It may be said that his position and voting
power in the company had an indirect influence on the other
voters. But it may be also said that the gratuitous services he
had rendered for ten years influenced them also. Such influence
cannot be said to have been created by the direct instrumen-
tality of the common family fund. Nor can it be said that he
bought these shares in order to secure this appointment, as they
were in themselves an excellent investment. The dividends
| paid are sufficient reason for an explanation. of the purchase
{ without presuming any ulterior motives.

I think, therefore, he obtained this post without such use
of the ancestral property as would deprive its emoluments of
the character of self-acquired property. I, therefore, answer
the 12th issue in the affirmative, and the 18th issue in the
negative. ) _ :

It has been assumed for the purpose of this decision that
the shares were bought with ancestral property ; but that ques-
tion really remains open, and is subject to the Commissioner’s
report. |

In sefttling the _minutes of the decree, a point arose as to
whether the plaintiff was entitled to claim only his share of
the ancestral property actually in the hands of the first de-

‘ fendant, or to his share of all the. ancestral property with all

> accumulations and accretions. The case was accordingly set

' down for speaking to the minutes of decree. '

93rd July, Scorr,J.:—On the motion last Monday to speak
to the minutes of the decree in this suit an important question
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was raised as to the accountability of the manager of af joint
family for his past dealings with the joint property. The point,
though it is involved in the case, was not discussed at the hearing;
and I had to give my judgment as to the extent of the liability
of the first defendant as such manager without having had the
advantage of argument from the able counsel engaged on either
side. But, of course, all that I can decide at this stage of the
case is, what was the actual order made.

I decided, following in the words of my decision the language
of the issues raised at the hearing, first, that the plaintiff is
entitled to partition of the ancestral moveable and immoveable
property now in the hands of the defendant, and, secondly, that
he is further entitled to partition of the accretions and accumu-
lations of the ancestral property acquired by the defendant
prior as well as subsequently to the birth of the plaintiff.

In the settlement of the minutes of the decree two different
constructions are put upon this decision by the plaintiff and
first defendant respectively.

The plaintiff contends that he is entitled under it to a one-
fourth share of all the ancestral property with its accumulations

and accretions which has been received by the defendant after
all just allowances had been made.

The defendant, on the other hand, maintaing that the plaintiff
can only claim his one-fourth of the ancestral property now in
the defendant’s hands.

I am now asked to explain my decision. I will do so, though
what I said seems to me to be perfectly clear.

I followed on this point, as I endeavoured to do in all the

other points of the case, the existing Hindw law as it obtains

in the Bombay Presidency, and as, in the absence of argument, I
did not give my grounds I will very briefly state them now.

Mr. Justice West (West and Biihler, page 763) thus lays down
the present law :—
- ¢ With respect tothe determination upon partition of the shares
for actual enjoyment, this has regard only to the property as it
actually subsists without allowances for inequalities of expendi-
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fure. ~ In the case of an enforced partition, complete -accounts
must be taken.”

- Two decisions of the Bombay High Court show that Mr,
West here states the existing law with his usual esactness.

In Konerrav v. Gurrde®, Melvill, J,, says: “The ordinary
rule, no doubt, is that the members of an wundivided Hindu
family, when making a partition, are entitled, not to an account
of past transactions, but to a division of the family property
actually. existing at the date of partition; see also Lakshman
Dadd Ndailk v. Ridmchandra Didd Naik®.

No doubt in the case of fraud and misappropriation and even
gross and reckless wastes the manager might properly be made
responsible ; but such charges were not even made, still less
supported in this suit, “and the presumption in the absence
of evidence, is that the estate as it subsists at the moment
of the suit is that of which the claimant can demand his proper
adequate part” (West and Bihler’'s Hindu Law, p. 769.) In
Bengal, the authorities have, no doubt, taken a different view of
the manager’s liability to the other members of the joint familys
But that probably arises out of the different theory of joint
ownership which obtains in the Bengal school of Hindu law.

At any rate, I must follow the law as laid down here.

Now, to come back to what I decided and ordered to be done.
I said, in terms that could hardly be clearer, that the plaintiff is
entitled to partition of the ancestral property now in the hands
of ihe defendant, and I further said that there must be included
in that ancestral property the accretions and accumulations of
the ancestral property acquired by the defendant before, as well
as after, the birthcof the plaintiff In order, therefore, to ascer-
tain the amount of all ancestral property now in the hands of
the defendant, it is necessary to ascertain the amount of the
accumulations and accretions, and that cannot be done without
first ascertaining the original ancestral property from which they

were derived.

mI L R" 5 589 at P 593. AL L R:, 1 Bom., 561,
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I'think, therefore, the decree should contain the fbllowing
words :—

“That it should be referred to the Commissioner to take an
account of the ancestral property, both moveable and immove-
able, which has come into the possession of the said defendant,
and of the accumulations and aceretions thereof, and to ascertain
and report the amount of the said ancestral property with the
said accumulations and accretions which is now in the hands
of the said first defendant, and to ascertain bhe amount of the
plaintiff’s one-fourth share therein.”

"Both the plaintiff and the first defendant appealed from the .

decree of Scott, J. The appeal came on for hearing on the 9th
April, 1886, before Sargent, C. J., and Bayley, J. In the appeal
the allegation of special custom, which had been made in the
Court below, was abandoned.

- Latham (Advocate General) and Jardine for appellant, (plain--
tiﬁ').‘ ‘ o
Farran, Macpherson and Telang for respondent (defendant
No. 1).
Lang for other respondents, (defendants Nos. 2 and 3).

Latham for appellant, (plaintiff) :~—The allegation of a special
custom is now abandoned by the respondents, and it is admitted
that the general Hindu law applies. We appeal against the decree
of Scott, J., only on two points, viz :—

(1).. We contend that the property which has come to the first
defendant under various wills is not self-acquired, as held by the
Court below. We submit it is all ancestral property in the hands
of the first defendant, and liable to partition. °

(2). We appeal against the order as to costs. On all other
points we support the decree.

- The real point is, not whether a son to Whom property is
dev1sed takes it by descent or devise, but whether a son taklng
property. by devise takes it as ancestral property. The test is,;
from Who?n\;iid the property come ? We say ancestral property is |

property de i\ved; from an ancestor. Itis contended that the only |
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>- property which is ancestral is property derived by inheritance, __ 1888,
“That we deny. If there were any such distinction it would be  Juve-

‘ . e MOWANDAY
‘somewhere clearly laid down, but it is not. - MANGALDAS

)‘K “As to the garly law of property and partition in India, see 'MANS;%LD is
(Mayne’s Hindu Law, paras. 208—219 : see also paras. 226, 227, Naravssoy,
The contention on behalf of the first defendant here is that move-
(ables differ from immoveables; and that, although partition of
immoveables may be claimed by a son against a father, a partition
»f moveable property cannot. With regard to property as be=
sween a father and son, see Mayne’s Hindu Law, paras. 248, 249,
The leading text on Hindu law with regard to ancestral property
#is Mitskshara, ch. I, sec. I, pl. 27 (Stokes’ Hindu Law, p. 875). That
!text is the writer’s own conclusion upon the preceding discussion.
{ It states the rights of a son by birth in ancestral property, whether
" moveable or immoveable, although the father may override those
- rights by exercising certain powers. That text refers even to a
father’s self-acquired property. Placitum 21 states a contrary
opinion, which, however, the author refutes. See, also, Mayukh,
ch. IV, sec. I, pl. 5 (Stokes’ Hindu Law, p. 43); Mitdkshara,
ch. I, sec. V, pl. 8, 4 and 8 (Stokes’ Hindu Law, p. 391), These
passages show that a son takes an interest by birth in all hig
father’s property, whether moveable or immoveable. I contend
that there is no distinction in the son’s right by birth to the
_ self-acquired and ancestral property of his father. ‘

'> " Next, the Mitdkshara, ch. I, see. IV (Stokes’ Hindu Law,
- p. 384) deals with property not subject to partition. That see:
}tion, however, deals with partition as between brothers, By the
‘strict law of Mitdkshara there is no property derived from an
{,fancestor exempt from partition as between the recipient-and his
{Sons. Placitum 6 shows that alienation of self-acquired property
@f-must be without detriment to the father’s estate. Placitum 7
i

‘ﬁshows that any gift by a father out of his property to his son,
which iz a detriment to his property, becomes ancestral in his
son’s hands. A gift by a father to a son out of the father’s self--
" acquired property would be ancestral in the son’s hands, if ib
Ifivas a detriment to the father’s estate. Property given by will
{%o a son would be a detriment to the father’s estate. See, also,

ST

)
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8. I
submit that text relates not to a disposition of the father’s estate,
but merely to small gifts. Chapter I, section VI, placitum 13’
(Stokes’ Hindu Law, p. 396) develops that text. It also relates
merely to co-parceners, but does not say what will be the nature|
of the property in the hands of a son: see also Mayukh, ch. IV,
sec. VII, pl. 10; Mayne’s Hindu Law, pl. 249. In every case the
test of its being ancestral is, from whom did it come ?~—Muddos
Gopdlv. Rim Buksh Pandey™. Tagore Lectures for 1884-85),
page 480, treats this as existing law—Tird Chand v. Reeb Ram @ |
Ratanji Aspendidrfi v. Moorlidhar Oodhowji (unreported) decide
on 11th November, 1872, We have thus a decision in each pre
sidency in our favour. There is no contrary decision——Ohatm%
Bhooj Meghji v. Dharamsi Niranji®. Ancestral property parti-
tioned is still ancestral—Qanpat Morodbd v. Lakshmibdi®, As to
the authorities against us, see West and Biihler, pp. 226, 227.
That, however, is only an opinion, not a decision. Purmdnanddds
v. Vindyak Wéssooden (unreported) is not in point. There were
no sons in that case. The cases in which widows who take by
devise take other than a widow’s estate are not in point, as widows
have no inchoate right as sons have. The wills in the present
case show no intention of altering the character of the property
—Cruise’s Digest, Vol. VI, p. 124,

Next we say there is no distinction between the son’s right to
partition of moveables and immoveables—Mayne’s Hindu Law,
paras. 291,395 ; Lakshman Dddd Naikv. Rimchandra Didd Nk ® |
Suraj Bunsi Koer v. Sheo Proshad Singh®; Bdboo Beer Pertdb|
Sahee v, Mahdrdjah Rajendra Pertab®; Pauliem Valloo v. Pauliem (
Sooryah®; Réjé Rém Tewarry v. Luchmun Persdd® ;N agcilingc{
Mudali v. Subbiramaniya®; West and Biihler, p. 657. None of’\

- these authorities as to partition suggest any distinction as t

moveables, and we must infer that they were included—Laljeet,

1) 6 Cale, W, R, Civ, Rul,, 71, ) 6 Ind. Ap., 88.

() 3 Mad, H, C. Rep,, 50, : (") 12 Moore’s Ind. Ap., 38,
®. 1. L. R., 9 Bom,, 438, . (® 41Ind. Ap., 109.

%) 5 Bom, H. C. Rep., 0, C, J,, 128, ©) F. B Rul. (Cale.), 731,

L L.R., 1Bom, 5618, C, ; 7 Ind. Ap., (10) 1 Mad. H. C. Rep., 77.
181'; see p. 189, -
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| BSingh v. Rajcoomar Singh®; Moro Vishvandth v. Ganesh Vithal®
I ffhus we have the text-writers (Mayne and West and Biithler)
l rjecognizing the similarity of the two kinds of ancestral property,
aind a long series of cases on the subject, which do not suggest
ajny distinction in the son’s right as to both ; and, lastly, the Hindu
lhw texts afford no ground for any distinetion ; therefore we
claim that the son has the same right as to all. If he can claim
piwtition in his father’s life as to one class, he can as to the other,
A 'TThe only case which suggests a distinction is Rdmehandra Dddd

ifon X.] ©  BOMBAY SERIES,

W Wik v. Didé Mahidev Néik®; but the citation of texts there

shows that Bengal law was introduced. That was an error,
Tthe grounds of that decision have been removed by the subse-
quent cases.

The right of the son to partition, in his father’s life, of the
“uncestral immoveable property is not disputed. We ask the
"’ KDOt1rt to hold that the son is equally entitled to partition of the

}

%;jmcestral moveable property, and that a father cannot dispose of
it by will.

% As to recovery of property by litigation—Bissessur Chucker-
l"lutty v. Seetul Chunder Chuckerbutty®; Naraganti Achamma
Yoru v. Venkatachalapati Nayanivdru®, As to the accre-
jons to the ancestral estate in the hands of the first defendant
efore the birth of the plaintiff, see Mayne's Hindu Law, para, 248 ;

—

1) 722; Shudanwad Mohapattur v. Bonomalleeqy. Aceretions take
‘the character of the principal—Suddnund Mohapattur v. Soorjo
[ \Yonee Debee®; Sudanund Mohapatiur v. Soorjoo Monee Debec®,
he only contrary authority is Gunga Prosdd v. Ajudhia Pershdd
fnght®, That, however, wasnot a decision, but only an opinion
pressed in the chse. We contend that the son has a right to

o

{added to it, whether added before the birth of any son or befee
F ¢ birth of the particular son who claims. R

y 1) 12 Beng. L. R., 373. ' (6) 13 Moore’s Ind, Ap., 54’
.-2) 10 Bom. H. C. Rep., 444 at p. 463. (M6 Cale. W. R. Civ, Ru}256,
\8 1 Bom. . C. Rep., Appx. T6a6p. 83, (8 Cale. W. R, Cir. ., 455,
®) 9 Cale. W. R. Civ. Rul,, 69, - © 11 Cale. W. R. Ciwiul,, 436,
& L L. R, 4 Mad., 250. (9 I, L. R., 8 Cale., /s
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‘ We ask that the decree should be affirmed, except on the pomts 5
as to which we have appealed. 3
Farran for respondent (defendant No. 1):—If the contentlonf
of the appellant is correct, the deeply rooted ideas connected with
self-acquired property are wrong. It has always been under-i
stood that self-acquired property was property with which a,
man could deal as he pleased. But that cannot be so if a som
takes by birth an independent and indefeasible right in such
property, and takes by descent, although his father may have
devised it to him. If the appellant be right, a grandfather
cannot exclude a worthless son and devise his estate to his
grandson, for his son has an interest which cannot be defeated,,
and he may claim his share. The Privy Council has held in thc>
Tagore Case? that a Hindu testator may give successive estates,
by devise; but that can no longer be done if each son of any
holder takes an immediate and equal interest in the estate, and
may demand partition. 2

We contend, first, that over self-acquired property, both move-
able and immoveable, a father has absolute power, and that wit
respect to such property a son has no enforceable interest
secondly, that property given by a father to his son is self-acquir
ed property in the son’shands, and that the sons of that son tak.
no enforceable interest in that property; thirdly, that propert;
taken by a son from his father under his father’s will holdf
precisely the same character as property taken by gift, In fac’(x
that there is no difference between a gift and a will.

—

" Since the Mitdkshara was written in the twelfth century th
tendency has been to give the father greater power over self
acquired property and to accentuate the rights of the son i
ancestral property. In early times there was little self-acquire
poperty. Wills were unknown, and one descent made propert;
anestral. ‘ N j

W admit that sons acquire by birth an interest in all +
father property, even including his self-acquired property ;
we sayhat in the ancestral property the son acquires a ves{

~ (M 9 Beng. L.R., 377,



VOL.X.] - BOMBAY SERIES : 567

ienforceable right, while in self-acquired property he acquires by 1886

birth only a theoretical or imperfect right. . Jug-
‘ MOHANDAS

It is necessary to keep in mind the distinetion between a “A“G,“‘D“s

?parmtxon and a gift. In partition you only recognize a right Sig
Maxaarpds

.alreaay existing. By a gift you confer something by favour’; Naravssov.

f:,ee Mayne’s Hindu Law, para. 325, We say a will is a gift.

;&n estate taken by a father in either way is absolutely lnde-

rendent of his son.
%

i As to a father’s power over self-acquired property, Qangdbd?
vl Vammdji A. Datar® ; Narottam Jagjivan v. Narsandds Harki-
s andds® 5 Lakshmibdi v. Ganpat Morobd® ; Purshotam S. Shenvs
7. Vasudev K. Shenvi® ; Bhagedn Dullabh v. Kdld Shankar® ;
f{Rdjci Bishen v. Bawd Misser® ; Sital v. Madho® ; Muddon Gopdl
“v. Ram Buksh Pandey® y V,[aynes Hindu Law, para. 208 ; West
l,and Biihler, pp. 178, 179193, 812, 772,

ié These authorities are conclusive as to the abéolute power of a
g‘ father over self-acquired moveable and immoveable property, as
7to his power to will such property away from his son,

4

But if a father dies without having disposed of his self—acqmred
. property, and it comes to his son by inheritance, it is ancestral
property in the son’s hands. The inchoate and imperfect right
1 of the son then becomes complete. It may possibly be so also
n if the father partitions it away among his sons in his life-time, -

S —
L £

. Next, how can a father defeat the ‘inchoate right of his son
§in his self-acquired property? We say he can do so by making
~a gift of it. Here it is necessary to distinguish between parti-
\atmn and gift. It may appear subtle to say that property is
iaken differently if taken by gift rather than by partition. There
:jﬁ&gme, however, important differences. A partition breaks up the
‘\ ftamily altogether, and destroys the co-parcenery relationship. It

grecoonlzes a right already existing in the son, A gift merely

W

(1) 2 Bom, H. C. Rep .s S0L, ¢ 1. L. R,, 1 Bom,, 641,
@3 Bom. H. C. Rep. A, G, J., 6. ~ ° (912 Beng. L. R,, 430,
(3 5 Bom, H. C. Rep., 0. C. J.,128. (ML L.R,, 1 AllL, 394,
8 Bom. H. C. RGP-; O) C, J-) 196, . (8) 6 Cal& W. R. CiVa /],ihllc, 71»

/
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makes what was the self-acquired property of the father the
self-acquired property of the son.

It is contended by the Advocate General that a gift to a so
is really a gift to a son and grandson, inasmuch as the latter';hﬁég
a right init. We contend that a gift by a father to a son is m}%
partible, and that there are no co-sharers in it. In other worda)
it ranks as self-acquired property—Mitskshara, ch. I, sec. 11/
pl 28 The word “subsequently ” there refers to ch. I, sec.‘V([I.
pl. 14—15 (Stokes’ Hindu Law, p. 897). It is suggested thjat
pl. 28 applies only to small gifts, but that does not appear in t he
text. The case of Rdmchandra Ddidd Ndailk v. Didd Maldddy
Néik¢ related to ancestral, not to self-acquired, property. @ {

" If we turn to the Mayukh the matter is still clearer—Mayuk
ch. IV, sec. VII, pl. 11 (Stokes’ Hindu Law, p. 76); Wes
and Biibler, p. 721; Suraj Bunsi Koer v. Sheo Prosid Singlk
Mayne’s Hindu Law, para. 292; Vivida Chintdmani, (Tawére’
ed., 1863), p. 250; Colebrooke’s Digest, Bk. V, ch. V, pl. 8534
It thus appears that all the texts agree in stating that a)glf

acquir ed propelty in the hands of the son, and is 1mpart1b1e

Lastly, if a will be andlogous to a gift, it is clear that self- -
acquired property if given by will to a son is also self- acqulred .
and impartible in the hands of the son. The question, then,
arises, is there this analogy ? 'When wills first became customary
in India it was supposed that the law and principles apphed t;;".
wills in Enoland should be applied here. But the Privy Coum :
cil in the Tdgore Case laid down different principles for Indlaﬂ i
wills—Mayne’s Hindu Law, paras. 248, 344, 347, 850; West an d
Biihler, pp. 2, 8,178, 181,219, 813 ; Jolly’s Tagore Lectures, 188
p. 111, All these authorities show that a will is a gift. If that 1%’
50, it is clear that it is better to take by devise than by inheritjs.
ance. Under the first, a man takes an absolute estate, Whu{ »
under the second he takes jointly with his sons—Ndnee Tan
Naikeen v. Allgrakia Soomdr®. As to the effect of a will in thu,,b

{1) 1 Bom, H. C. Rep,, Appx., 76. ® 6 Ind. Ap. at p. 100,
K ) I, L. R., 4 Bom., Appsi, 573, in note,
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case of a widow, Mulchand v. Bdi Manchd®. Inthat caseit.

was held that although there is a text forbidding a widow to
alienate immoveable property, yet she may do so if she takes
such property by will. That case is an authority to show that a
uestatm may show an intention to set aside rights which otherwise

1is grandsons would enjoy. We say that intention is shown by
the fact of his leaving his property by will to hisson—~Prosunno
:Coomdr v, Tarakndth®. The possession of absolute powerin the
testator implies the power to exclude those who would otherwise
take an interest in the property.

The case of Zéard Chand v. Reeb Ram® is not an authorlty in
Bombay. -The Judges there seem to have started with the
assumption that the father was not entitled to dispose of the
property by will. They also assumed that a will was different

from a gift. The case of Muddon Gopdl v. Rim Bulsh Pandey®

!

~ was treated as a case of partition ; West and Biihler, pp. 715, 716,

also cite it as such. We admit that by partition or by the death
of the. father the inchoate right of the sons becomes perfect.
Chatturbhooj Meghji v. Dharamsi Ndranji® is also a case of
partl‘mon

Macpherson and Telang on the same s1de cited, as to partition
gf moveables, Dakshman Didd Ndik v. Rdmchandre Dddd Ndik®
Nagélinga Mudali v. Subbiramaniya®: asto accretions, West
and Biihler, 815 ; Gunga Prosid v. Ajudhia Pershad®, ‘
~ Latham (Advocate General) in reply.

SARGENT, C. J.:—The appeals in this case are against a decree
of Mr. Justice Scott passed in a suit brought by Jugmohandis
Mangald4s against his father, Sir Mangaldds Nathubhoy, pray-
ng for a partition‘(of their ancestral property now in his pos-
session, and that an account may be taken of the same, and that,
in the event of the Court being of opinion that he is not en-

titled to a partition, a proper maintenance may be awarded him
'1 out of the ancestral property. The defendant by his written

i (L L.R., 7Bom,, 401 ® 171, L, R, 9 Bom,, 438.
(2 10 Beng. L. R., 267, . ©® LR, 71 A, 181,
(%) 3 Mad. H. C. Rep,, p. 50. ) I Mad, H, C. Rep., 77.

¢ 6 Cale, W, R. Civ, Rul,, 7L, 1, L. R., § Calc,, 134,
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. , : )
. statement expressed his unwillingness that the partition shoul

be made in his life-time, and disputed the plaintif’s right t
insist on it against his will, on the ground that both by th
custom and usage of the Gujardti Banid castes and of the K4
poli Banid caste, to which he belongs, as well as of the Portu
guese territories in which his family had been settled befor
coming to Bombay, a Hindu ‘son cannot enforce partition o
ancestral property in his father’s life-time against his will. Thel
former of these customs was the only one seriously a,ttempted;
to be proved, and, in the opinion of the learned Judge of the
Division Court, the evidence failed to establish it satisfactorily,
and the defendant has not appealed against-that finding. The
right to partition had, therefore, to be resisted upon the general
Hindu law, and it was at once admitted at the trial that, on
the . authorities, the right of a son in a family governed by the,
Mitdkshara law to a partition during his father’s life could not/

~ be disputed as regards ancestral immnoveable property.

. But it was contended on the authority of & decision in 186
of the late Supreme Court, consisting of Sir M. Sausse an
Sir Joseph Arnould, in Rdmchandra Didd Nk v, Didd Makddet
Naik®, that the son’s right to partition did not exist in the
case of moveable ancestral property. Mr. Justice Scott though
that the distinction sought to be drawn between moveable and
immoveable property, especially where the Mayukha was the
paramount authority, was not sustainable, and decided in favou
of plaintiffs right to pattition of all the ancestral property
Against this decision the defendant now appeals,

That the question was distinctly covered by authority
was so regarded by the Privy Couneil in Suraj Bunsiv. She
Proshid™®, where 8ir J. Colville, in deliveting the judgmen
says: “ But it seemsto be settled now in the Courts of the thre
presidencies that a son can compel his fathel to make a parti
tion of ancestral immoveable property. On this point it is

sufficient to cite the cases of Laljeet Singh v. Rdjeoomdr Singh®

and Rdjd .Rdm Tewarry v. Luchman Persdd® decided by the

()1 Bom, B, C. Rep, Appx. 76, () 12 Beng L. R., 373,
© 6 Ind, Ap, 88 atp 100 L @ Beng. F, B, Rul,, 781,
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High Court of Calcutta ; that of Kali Pershad v. Ram Charan®

'decided by the High Court of the N.-W, Provinces; that of - Naga-
linga Mudali v. Subbiamniya Mudali® decided by the High

Court of Madras; and the case of Moro Vishvandth v. Ganesh-

Vithal’®. But Sir J. Colville concluded by saying:- “ The deci-
sions do not seem to go beyond ancestral immoveable plopexty

This last remark is probably accounted for by the express reser-
vation of opinion as to moveable property by the Allahabad
Court, and by the circumstances that the ancestral property, of

which partition was sought, appeared to have been 1mmoveable in
all the cases.

_Before, however, proceeding to consider whether the distinetion
between moveable and immoveable property is sustainable as re-
gards the right to partition in the father’s life-time, we think it
Pproper to refer to two other decisions bearing on the general ques-
tion, and which are not mentioned in the judgment of the Privy
Counecil, but which are at least in this Presidency of high authority
as regards the particular Judges who decided them, and in which
the right to partition is disputed independently of any distine-
tion between moveable and immoveable. We allude to the case of
Rdamehandra Dddé Ndik v. Didé Mahddeo, already mentioned,
and that of Ratanji Aspandidrji v. Murlidhar OGodhowyt, (un-
reported) decided on appeal in 1872 by Westropp, C. J., and
Green, J. In the former case the suit was for partition of both
moveable and immoveable ancestral property, to which the de-
fendant demurred, and the late Supreme Court allowed the
demurrer as regarded the moveable property, on the ground
that by Hindu law it belonged to the father, and as to the im-
moveable property, on the ground that it was outside the juris-
diction ; at the same time expressing a strong opinion that a
son could not insist on partition in the life-time of his father,
except under very special circumstances, and stating that it
‘Would have so decided if the property had been within its juris-

diction. In Ratanji Aspandidrji v. Murlidhar Oodhowjs the suit

Was for partition of an ancestral house, and the Judgment (of

1, L R, 1 AL, 159, _ 1 Mad. H. C, Rep., 7.
(3) 10 Bom, H. C. Rep., 444.
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. 4 !
which a copy has only been obtained since the hearing of this suit)’

- shows that the Court, whilst admitting that the right of ‘the;

son to compel partition in the life-time of his father had been,
frequently recognized in the Mofussil, acted simply and entirely
on the strong opinion against such right as expressed in the last
case, without any discussion of the text in the Mitékshara upon’
which that right is based, and “declined to make a first prece-

dent in the island of Bombay.” If, however, we go back to the

judgment of Sir M. Sausse in the earlier case, we find no reasons
given, but merely a strong expression of opinion (for decision
there could be none, the property being outside the jurisdiction)

formed, it is true, as the Court say, after looking into all the

available authorities on the subject, but without any discussion
of the particular texts. It isplain, therefore, that but very little
weight attaches to those decisions, and that they cannot be re-
garded as authorities on the general question, however much
respect is due to the opinions of the learned Judges who decided
them. ‘ o

In this state of the authorities, and as there can be no dis-
tinction, asis hinted at in Batanji v. Murlidhar (unreported), be-
tween theisland of Bombay and the rest of India, unless a parti-‘;
cular custom be proved, and none was even suggested, we have noi
hesitation in concluding (and counsel for defendant exercised,z
in our opinion, a sound discretion in conceding the point) that,
the right of sons to partition of ancestral property in the life-
time of their father must be regarded as settled, at least as to im-
moveable estates. As to moveable property, it is to be observed.
that in the shlokas 8,7 and 11 of section 5 of chapter I of the Ml«
tékshara, which states the part ownership of the father and son
in the grandfather’s estate and the right of the sons to insist oxi,
the partition of the grandfathér’s estate, the term dravya, which
expresses wealth generally, is'employed, and the only distinction
alluded to is between the paternal estate and that of the grand.
father, The language is equally general in the Mayukha, ch. 4, sec,
4. It is when the author refers to the opinion of Brihaspati and
concludes that “sons are worthy of a share in property acquired
by the grandfather or other ancestor, even though the father do
not wish it," and the right is so stated by Sir J. Strange in his
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Manual of Hindu Law with equal generality: ¢ Sons may ab
their will and irrespective of all circumstances compel their
father to divide with them ancestral property.”

The only case, that we areaware of, in which the right has been
¢onsidered distinctly with reference to moveable as distinguished
from immoveable ancestral property is that of Rdmchandra Dddd

Ndik v. Ddda Mahideo®upon which the defendant relies in
support of his contention. There the Supreme Court arrived at
the conclusion that by Hindu law the moveable ancestral property

belonged absolutely to the father, which, if correct, would of course

be inconsistent with a right of partition by the sons against the

father’s will. The soundness of that conclusion was, however, dise
‘puted in a later case (relating to the same estate) of Lakshman
D4dd Ndik v. Rimchandra Ddda Ndik® decided by Melvill and
Kemball, JJ., when the question at issue was whether a Hindu
father, who has two sons undivided from him, can bequeath the
whole of his ancestral moveables to one son and to the exclusion
of the other. The Court held that the father’s power of disposal
was confined, except in cases of distress or from pious purposes,
to « gifts through affection,” as provided by chapter I, section 1,
clause 27, and declared against the validity of the will. On
appeal, the Privy Council say in their judgment® : “ It is now

conceded by the appellant that under the Mitdkshara law, as re-

ceived in Bombay, by which the family is governed, a father can-

not by will make an unequal distribution of ancestral property,
whether moveable or immoveable, between his sons,” and pro=

ceed to consider the argument for the appellant, that the father
could at least devise his own share in the moveable property.
This view of the father’s testamentary power is quite irreconci-
lable with the theony that “ the father takes the moveable ances-
tral property absolutely,” as stated in Rdmchandra Didd  Naik
v. Dadd Mahddeo, and can only be'éxplained by the 27th sloka
of chapter I, section 1 of the Mitdkshara, being regarded by the
. Privy Council as conclusively limiting the father’s power of dis-
posal to « gifts of affection.” The Supreme Court of Bombay, on
‘ () 1 Bom. H, C, Rep,, Appx., 76.
L LR, 1Bom, 561, ) 7 Ind, Ap., at p. 189. -
B 6517 ) ' ! '

578
1886,
Jve- -
MOHANDAS
MancALDAS
V.
Sie
Maxganp4s
NATHUBHOY. -



574

1886.

Jug-
MOHANDAS
MANGALDAS
V.

Sir
MaNGALDLS
NATHUBHOY,

THE INDIAN LAW REPORTS. [VOL X

the contrary, in Rdimechandra Dddd Ndik v. Dddd Makadeo, :
appear, from the authorities cited in the judgment, to have adopt-
ed the view taken in the Dayabhaga, which is of little or no:
authomty on, this side of India, that the text “the father ig’
master of the gems, pearls and corals, and of all other moveable
property” attributed to Yajnavdlkya, and referred to in chapter:
I, section 1, clause 26 of the Mitskshara in the discussion on the
origifi of property with which the chapter commences, shows
that the father has absolute dominion over moveable property,
whether acquired or ancestral. But it is to be remarked that
the author of the Mayukha, (whose authority in this Presidency,
and especially in Bombay, only ranks second to that of the Mitdk-
shara, in chapter 4, section 1,para.5 explains thatthe independence
of the father conferred by the above text is confined to the use of
the moveable property. This review of the authorities and the
Hindu texts bearing on the question leads, we think, to the con-
clusion, that no distinction between moveable and immoveable
property can be satisfactorily drawn as regards the right of a

- son in an undivided family governed by the Mitdkshara law to

partmon in the life-time of the father.

. We now pass to what is the more difficult questionin this case',;_
2i%., whether the defendant’s property, so far as it consists of sel‘f-{'1

“acquired property of his grandfather R4md4s or of his father.

Nathubhoy, is liable to partition during his life-time against his
own wishes, It appears that both Rdmdds and Nathubhoy mddé
wills, which, it was admitted, operated as regards their respectwe
self-acquired properties. Butit is contended for the plaintiff that,
even if the wills showed an intention on part of the testator to do
so—which it was said they did not—still that could not affect the
right: of Sir Mangaldas’ sons to an equal ¢wnership on birth
with their father in the property so devised—a right which it was

said exterfded to all property in whatever manner devised by him
from an ancestor

Tt will be sufficient for the present to consider the eﬂ'ect of
Nathubhoy’s will,” which is in the following terms:—“T do of
my own free will and pleasure make out this will in my sound
sense and judgment, that so long as I enjoy my natural life
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I am the sole master of my property, and after my death
my son -Mangaldds is the master of my estate, houses, oarts,
Jjoys and jewels in the house, cash, household furniture, horses,
carriages, debts due to me;, and all the goods and chattels
belonging to me.” After giving the particulars of this property
he states that it all belongs to himself. He adds: “After my
death the owner thereof is my son Mangaldds. He is not to
dispose of thé estate, nor is he to give it in morbgage, but from
the produce. of rent hereof all the charges of the estate and of
the family are to be disbursed, and the balance placed at interest
at some proper place, but it is to belong to my son Mangaldas.
Should he be under the necessity of giving the estate away by
way of mortgage or selling them, he may do so on consulting the
herein mentioned executors.” He afterwards alludes to his
claim against the property of his undivided family (meaning, it
is admitted, the claim he had against the estate of his grand-
father, Manordés Rupji, as to which a suit was then pending), and
directs certain legacies to be paid out of it. The language of
this will appear to us to unequivocally show the intention of
the testator, that his son Mangaldds should take the absolute
property in the estate which he enumerates, subject.only to a
restriction on his power of sale or mortgage without previously
consulting the executors named by him. He states distinctly
that he himself is the owner now, and then, using a form common
in vernacular wills, expresses his intention as to the future by
declaring that his son is the owner after his death. The restrict-
ion as to the disposal of it by sale or mortgage doubtless shows
a desire to keep the property in the family, but does not show
any indication of intention that any one else should have under
any circumstances any interest or share in it during his son’s
life. Tt was said, however, that the will must be construed with
regard “ to the law of the country under which the will is made,”
as was doubtless laid down by the Privy Council in Sreemutty
Soorjee Money v. Denobundoo Mullick®, and -that as the testator
must have been well aware of the Hindu law respecting the
co-ownership of father and sons in the grandfather’s property,.

(1) 6 Moore’s Ind. App., 550,
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he must be deemed to have intended his son Mangaldds to take
the same estate as he would have taken had it devolved on him

by inheritance, 4. e. subject to the rights of grandsons on their

birth. In Prosunno Coomar Ghose v. Tarrakndth® a - similar |

argument was pressed on the Court with the view of showing
that the widow only took a widow’s estate under a devise, which,

in terms, conferred the absolute property, but the Court held

that the testator might show his intention to disinherit his sons,

as in the case of another person, by the disposition he made

of his property, and that he had done so. In the present case
we think Nathubhoy showed clearly and unequivocally his in-
tention that his son Mangaldés should be as complete owner of
‘the property after his death as he himself had been during his
own life, subject only to the restriction as to alienation. More-
over, when it is remembered that Mangaldds was Nathubhoy’s

only son, and was at that time eleven years old, it is no matter of
surprise that Nathubhoy’s thoughts should have been concen.

trated on him, and that he should have intended to substitute

him in his own place as th: owner after his death, subject to a

reasonable precaution against alienating the estate without due

necessity. So far, therefore, as the question turns upon the con-

truction of the will, there can, in our opinion, be no doubt that
Sir Mangaldés took the property absolutely under the devise.
But it was said that, however that may be, he must, by ana-
logy to the old English law, be regarded as having taken the
property as heir and not as devisee. It would probably be

sufficient to say that such peculiarities of English law have no

application to this country; but it is plain that the rule can
have no application in the present case, as it would defeat the
will, and give the son an estate in co-parcenery with a grandson
when born,—that is, a perfectly different estate in quality and
quantity from what he was intended to take under the will,

in which case the rule has never been applied, even in England.

See Jarman on Wills, 62,

It remains, then, to consider whether, assuming that, upon the

true construstion of the will, the first defendant took Nathu-
. (1) 10 Beng. L. R., 284,
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bhoy’s self-acquired property absolutely, the grandsons can
nevertheless insist upon its being partitioned between themselves
and their father. It was contended by the Advocate General
that the grandsons’ right of partition affected the property in the
hands of the first defendant as soon as they were born, as pro-
perty derived from an ancestor, and that, whether or not such
right might have been excluded by the use of apt words by
analogy to those deemed sufficient by an English Court of Equity
to exclude the interest at law which a husband had in his wife’s
- property before recent legislation, no such words were to be
found in the devise under consideration. In support of the first
branch of this contention we have been referred to three cases, the
first of which is Ratanji Aspandidrji v. Moorlidhur Oodhowji (un-
reported), already cited, where the Court, without any independ-
ent discussion of the question, held, on the authority of the judg.
ment of Holloway, J., in Tdrd Chand v. Rechb Rim® and certain
observations of the Supreme Court at Calcutta @, that a father
could not make his own right heirs a purchaser. The obser-
vations referred to, relate only to the power of a testator to
alter by his will the legal course of succession in perpetuity,
and do not appear to have much bearing on the question un-
der counsideration.. In the Madras case the High Cowrt says:
“Tt is by no means clear, upon the authorities, that a" father
can deprive his sons of their right to share in his self-acquired
property. It may, indeed, be said that the power of devising
has been introduced by analogy to the power of giving, bub
this by no means involves, as a logical consequence, that a man
may devise whatever he may give.” The Court concludes by
‘saying that it “ sees no reason for doubting that the property,
which came to the first defendent from his father, is ances-
tral property. There seems to us nothing in the contention that
its quality was changed by his choosing to accept it, apparently
under his father’s will. Still less ground would there be for the
contention that his acquiescence in that mode of receiving it
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any act of his, of depriving his children of a right given to them |

by the doctrines of Mitikshara at the very moment of their birth?”
In other words, the Madras Court doubted the right of the father

‘todispose, even of his separate acquired property, to the excluswn‘
of those rights of “sons and the rest” in the paternal property

which are the subjeet of sloka 27 of chapter 1, section 1, of the

Mitakshara,

- But that view is inconsistent with what must now be considered
as well settled, viz., that, notwithstanding the language of that
'sectlon at any rate as regards self-acquired property of the father;
“Whether moveable or ‘immoveable, the right of “ sons and the

rest,”_ ~which would include grandsons, is an imperfect one, and
that the restriction on the father's power of dispesal is in the
nature of a moral injunction, which may affect the conscience;
but that, for all legal purposes as between the father on the
one hand and the “sons and the rest” on the other, his power is
absolute. It is so expressly ruled in Muddon Gopdl v. Rdm
Buksh® after a full examination of the texts. The same view
is adopted by the Allahabad Court in Sitalv. Mddho®. And,
lastly, the right to dispose of self-acquired property by will, as a
father may think proper, is distinctly ‘recognized by the Privy
Council in Beer Pertib v. Mahdird dja Rajendra®, and, indeed, has
been long treated in the decisions of this Court, such as Narro~
tam Jugjeevun v. Ndrronddis®, Purshotam Shdmd v. Visudep®),
and others, as no longer open to doubt; and it is so stated in
West and Biibler, p. 812, It is true that in Muddon Gopdl v. Rém

Buksh" theright of the grandsons toa partition of self-acquired .

property of the grandfather, which he had given to their fa-

thers, came under consideration, and was recognised. It appears’

that the grandfather had provided for his sons by executing
several deeds of gifts in their favour at the same time, and the
Court held that they must be regarded as beingin substitu-
tion for.the undivided shares of the estate to which the sons

were by Mitakshara, ch. 1, pl. 27, entit]ed, and could not, there-
. - () 6 Cale, W, R., Civ. Rul,, 71, (3 12 Moore’s Ind. Ap., 39. .

" @ L L R., 1AL, 394. : ® 3 Bom. H. C. Rep., A, G, 7., 6.
‘ (5)8BomHCRep,OCJ 196,
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fore, be regarded as simply acts of favour by the grandfather,"

bub were, as the Court says, affected by all the incidents to which
the individual shares for which they were substituted would
have been subject. The judgment doubtless also contains an
expression of opinion, that such a gift would not be excluded
from partition between father and sons by chapter 1, section

4, placitum 1, because it would not have been acquired “ with~

out detriment to the father’s estate.” If, however, the above

section is to be regarded as applicable to all partitions as the:
Court seemed to think, whether between collaterals or between:
a father and soms, it would seem that placitum 28 of the same

section, which exempts what is obtained through the father’s
favour from partition, must be equally applicable in all cases
of partition, and not merely between collaterals, as the Court
seemed to think. In Suraj Bunsi v. Sheo Proshdd® the Privy
Council treats the rights of co-parceners as the same in both
cases. The question, therefore, arises, whether. Nathubhoy’s
gift by will to his son was obtained through favour; and, un-
doubtedly, in the absence of special circumstances or of anything
in the context to show a contrary intention, every such gift must
be regarded as such.

But it was said that, even if the texts referred to in M@deqn
Gopdl v. Rim Buksh® did not establish the plaintifi’s right to
partition, the property given to the first defendant by Nathu-
bhoy’s will was ancestral as between him and his sons ; which, it
was said, included evérything that had ever formed parﬁ of the
grandfather’s estate. But this broad interpretation of the term
ancestral is inconsistent with the very principle upon which grand-
sons are said to have by birth a right in the grandfather’s estate
equally with the scns, viz., that they constitute a co-parcenery for
the due performance of sacred rites; and, as such, have a common
interest in the enjoyment of the grandfather’s property, a prineiple
which can have no application to property which the grandfather
of his own free will, and, acting ex hypothesi within his power,
separated from his estate. In other words, the son has acquired
by the gift of his father a title in which the grandson has no

M 6 Ind, Ap., 88, @ 6 Cale. W, Ru, Civ, Rul,, 71,
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~eoneerti, except 4s the possible heir when his father dies. That ;
‘the Smriti writers or their commentators ever contemplated a

power of disposition by & father over self-acquired property,
such as the decisions of English Courts in this conntiy have con-
ferred on him, may well admit of a doubt. The distinction drawn -
by those Courts between “ moral injunctions ” and “legal prohis
bitions ” has led to the large power of alienation which he now
must be held to possess (subject only to such influence as the-
moral injunctions contained in the Hindu texts may have on his
conscience) over self-acquired property, and has thus enabled them-
to adapt the lJaw to the circumstances and exigencies of modern
life ; but that power being, as we must hold, well settled in this
Presidency, the above considerations, both as regards the textsy
referred to in argument and the principle upon which the grand-
sons’ right over the grandfather’s estate is based, are sufficient;
we think, to show that the right of the donee or devisee cannot
be affected by any claim of the grandsons to regard thie property’ |
as ancestral. Wemay add that the learned authors of West and -
Biihler's Hindu Law in discussing the following decision in the ’
Madras case, Tdra Chand v. Reeb Ram M), seem to assume that such
property is self-acquired. ~In this view of the plaintiff’s rights
it becomes unnecessary to consider the argument as to the will ’
not containing apt words to exclude the right of the grandsons.

"It remains to consider the question as to the accretions of’
ancestral estate during the first defendant’s life-time prior to the
plaintiff’s birth, The case of Gungd Prosdd v. Ajudhia Prasid @,
where Mitter, J., held that the grandson has “mno interest in
the income of the ancestral estate which has accrued before his
birth,” was relied on by the first defendant. But this is opposed
to the ruling of the Privy Council in Umrithndth Chowdry v.
Goureenath @), where it was held that aceretions made by the in-
vestment of the profits of the ancestral property were ancestral
property, and this ruling is considered both by Mr. Mayne, para.
248, and the learned authors West and Biihler at p. 723, to
be the correct view, on the ground that the accumulations would

@ 3 Mad. H. C, Rep., 50. . ®LL R.,8Cal., 131,
(1) 13 Moore’s Ind, Ap., 542. ‘ R
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follow the character of the fund from which they proceeded.

We think, therefore, that the learned Judge of the Division Court
was right in holding that accretions prior to the birth were
part of the ancestral property of which plaintiff was entitled

to partition. ' . '

As to the form of the account directed to be taken, we think
that there is no reason for altering it, as the past Uealings with
the ancestral property which came to the first defendant on his
father’s death must neceséarily be gone into, unless the plaintiff

~is bound to accept whatever statement the first defendant may
make as to the property, which could not have been intended.
We do not understand the first@efendant as objecting, under the
circumstances, to pay the plaintiff a sum for maintenance, which,
in the view taken by the Court below and by this Court, will be
more than his share of the income of the ancestral property to
be partitioned ; nothing,?herefore, material seems (at any rate at
present) to turn on the question of maintenance.

We must, therefore, confirm the decree on all the points
appealed against by the parties.
Decree confirmed.

Attorneys for the appellant (plaintiff) :—Messrs. Macgfarlane
and Edgelow.

Attorneys for the respondents :—Messrs. Litile, Smith, Frere
and Nicholson, and Messrs. Nanw and Hormasit.
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