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.statements, which on this ‘point of :identity arecontradicted by - 1885,
Bhéagi. Now, it is an established rule of practice that-the accom- - Qg
phce must be corroborated by independent evidence -as to the -
,ixdentlty of every person whom he impeaches. In the present
‘case there is no such corroboration.. The accomplice may knovv' ’
gevery circumstance of the crime, and while relating all the other
facts truly may, in order to save a friend or gratify an ammouty,ﬁ
as is alleged in this case, name some person as one of the cmml-
nals who was innocent of the crime. Hence the value of the
well understood rule, which we think ought to have been apphed
‘to this case. Similar principles have been applied by this- Court
;m Reg. v. Mdldpd® and Reg. v. Budhu Ndnku®, Wenow reverse
the convxctlon and sentence. : 5

. Conviction dnd sentence revef's;éd{f‘f '
11 Bom, H. C. Rep, 196, . © @LLR,1Bom; 475

APPELLATE '01VI‘L}

Before Sw C’lmrles ;S’om qend, Kt C/nef Justwe, omol M. Justice dewoad

QRA MRA'O TRIMBAK DESHPA'NDE, (ortorsar, PLAINTIEY), AFPELLANT, Decelnfgfr- W

;0. YESHVANTRA'O MA'DHAVRA'O DESHPA’NDE AND OTHERS,

(ORIGINAL DEFENDA'NTS), RESPONDENTS ¥

-,Hmdu Taw—Partition of deshpa,nde vamn—»C'wtom of pr mzogemture—Presump.
“tion as o zmjmmbzlt y of vatan—Cessation vf dutees attached toa vattm i

It had been the practice it a deskpcinde vatandars famxly, extendmg over;a
'century and a half without mterruptmn or dxspute of any kind whatever, to lea,ve
‘the performance of the services of the eatdn and the. bulk of the property in‘the
ihands of the elder branch, and to provide the younger branches with maintenance
“only. e = T e S
;. Held, that such practice, bemg more probably due in 1ts ongm to a fa,mllyor
local usage than to a mere mangemen{; determmable at the will of any members
‘of the famﬂy, ought to be recogmsed and acted upon asa legal and valid custoni.

stcontmuance of services attached to an 1mpartxble vatom does not alter the

nature of the esta.te, and make 1t partlble(l)

. *Cmss Appeals, Nos, 77 and 91 of 1884,
(I)lea Savzmbm v, A'nand7 @0y 12 Bom. H C. Rep., 224; and Radkabkm v,
4 ncmtrdo, I'L. R., 9 Bom., 198,
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.THis was & suit:for partition of the deshpdride vatia’n“ “Thé

following geneamorrlcal tree: will show the re]atlonshxp -of the'
_parties to the suit:— <

‘Makund-

Matliah

’ankan‘i '
) Prattilbré,o ’ J a,gatréo
Narsmgréo . ) '(Sha!xkeréo
Puﬁiiotumréo S el e . . . ‘,Govmdréo
: - . : i L
\Khanderao» R ‘ T
: | Yidavréo Amritrdo ~ Trimbak
Nérsinvh ' : T A A AR At &

AR . Ramrio

Midhavrio. ; I ) (Plaintiff) *
Yeshwantrdo . . - Balvantrio - Jaywantrdo. ... .. Devréo.:

(Defendaht) (Defendant) (Defendant)' Co (D'efendant)

The or1g1nal acquirer of the vatan was Makund On the death'
of his grandson, Nilkant, a small portion of the vatan propertys
called Varse mdhdl, consxstmg of a few villages, was assigned
to 'the younger son, Jagatréo, -in liew of maintenance. -~ All'the
‘rest of: the property, together with the -services' attached- to the

~vatan, weré eitrusted to the eldest son, Pratdbrio. ' From-that-

time -the descendants- of the elder branch continued to: per-
forin the duties and- en]oy the honours and emoluments- of the

: oﬁice of deshpwn,de to the exclusion of the younger branch, who

lived upon the income of Varse mdhdl.. About the year 1814,

‘Narsmvh Khanderio, the defendants’ grandfather, succeeded to
‘the: office 'of ' déshpdnde. ~As hé. was then a minor; an“agree-

tient ‘was entered into between his gumdstas Tuko Jagdish; and

“GovindFdo,’ fthe‘ plaintift’s grandfather, for’ the’ management of
the watan. It was in the following terms :— Réjashri Narsinvh
“Khanderfo is a minor: S0 until he becomes a man of under-

standmo', and is able to manage hxs aﬁalrs——-(that is) until ‘he
attains the age of twenty-five years—we should “both carry on’
the ma,nagement unanimously. Al affairs'should. be ‘conducted

by Tukopart. " Therein: there: should” be no’ hindrance from
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Govinrév, (and)-Tukopant should nob practise. any- eunning -

towards the'said- (Govindrdo). ‘Marriages and munj> and ‘other .

ceremonies of Govindrdo’s children should be performed out: of .

the expenses of the sansthdn as the occasion may require. The
income of Varse mdhdl is not sufficient for (defraymg) the family-
expenses. So should any occasion require (us) to meet the short:

comings in the family expenses, we should provide for the same,

In all. matters relating to the management of affairs as the
occasion may require,. either for good or bad - occasions,.Govind-

4o should be favourable. He should not fail'in the same.. - As:

the income of the Varse mdhdl is not sufficient to Govindréo,

and as he is engaged in dol business, the said gentleman -should

be paid: for expenses annually a separate sum of Rs. 125, one
hundred and twenty-five, out of the profits of that dol in:addi-
tlon to the amount of the Varse mdhdal.”

: " On Navsinvh’s coming of age, he repuchated this arrangement,
; ‘and refused to continue to Govindrdo, or his-family,- the annual
allowance of Rs, 125 which Tuko' Jagdish had granted out .of
the profits of the watan, in-addition to. the income of Vamse
,ma’,lml :

Th1s repudmtmn by Narsmvh led to a. suxt in 1836 brought
by the younger branch, represented by Govindrdo’s sons Yadhav-
140;: Amritrdo and -‘Trimbakrdo, against Narsinvh Khanderso,

The. precise nature of the suit, whether it was .for partition. or

for an additional allowance by way of maintenance, did not
clearly appear. The suit was referred to arbitration:  The
award of the arbitrators provided (infer a&m) that the plaintiff’s

‘branch should receive an annual allowance of Rs. 401, (mcludmg
the income of Varse midhdl), oub of the income of the 'vatan, and
that the management of the vatan should remain, as it had always
done, with the elder branch,  This award - appears. to have- “been
- acted upon till 1864, when the services attached to the vaten
A were dispensed with by Grovemment and & summary" settle-
ment was made. with the defendants father, M4dhavrdo N arsinvh,

under  which six annas-in the rupee were to be deducted from
the income of. the vatan;. leaving -the vatan holders with. ten
annas in: the rupee free from all services: - Thereupon the elder
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,pattxes, whao were bound by itw, o T

% The plamhﬁ' then filed the present suit, clmmmg elther a partl-
,*tmn of the vatan, or, at any rate, a reasonable allowance in Jieu
‘ot maintenance. - The defence set up was that,” according to the
.custom of the deshpinde’s family, the vafan was impartible and

,Muttu Baimalmga}a) ’ : |
U the present case there is no ev1dence Whatever to show that

THE INDIAN LAW REPORTS. [VOL

bmnch clalmed to make a similar deduction of six. annasﬁ m the"‘

~-xupee from’ the allowance ‘of Rs..:401 to . thh the . younger

Jbranchiwere: entltled under the award of 1836.. This claim was
res1sted by the plaintiff. He filed asuit in 1877 to enforce the
award.” In  that. suit - the High Court held, in 1882, that ng-
effect could ‘be given -to the award till after the dea,th of th

subject to the law of primogeniture, that the plaintif’s’ branch-
had been- separated from the defendants’ for several” generatmns,
and that the suit was barred by limitation, - : :

“ The First Class Subordmate Judge of Nisik, Rév Ba,hédur Naro{‘

" -Mahddev, rejected the plaintif’s claim to partition, . but. decreed
‘that the plaintiff was entitled to.an annual allowance of Rs. ?00‘

on a,ccount of mamtenance out of the income .of ‘the vatan:
Agamst this decree both part1ee appeeled
+. Shantdrdm Ndrdyan for plaintiff (appellant) :—The famﬂy

: -arrangement made on the death of the common ancestor, Nilkant,

by which the .management of the vafan was given to the eldest,
son -of Nilkant, was dependent on- the will and pleasure of thé!

: fannly, and can be put an end to ab any time by the parties.

"It does not deprive the co- parceners of their right to demand

'partxhon ‘The mere fact of its having contmued for a long

penod of time does not aﬁ'ect the rights of the partles, or-alter-
the nature of the satan. Being a purely volunta,ry arrangement‘

it cannot ripen into a binding’ custom, such as is set up by’ thetv

defendants———Bkau Néndge Utpwt v ;S'unda abm‘ﬁ) Swananja v.'

theelder ‘branch has the exclusive right to hold and enjoy. the
_enhre vabah.: They only rely upon the1r lono' en,;oyment But

(1) Vz(lel L R 7 Bom,, 1500 0 (911 Bom.'H, C. R/ep,249
S 3 Mad.AH, C. Rep.; 75,
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et eh]oyment i5 Hob'a clear ‘unequivocal proof  of usag

" Térd Chund v. Reeb RamW'; , Madhavrdo Raghvendm v. Bilkrishid
: Raghvendm(?) Thékur Durryao Singh'v. Thilkur -Diri ‘Singh @
is-an a,uthonty It la,ys down thab the mere fact that an’ eséaﬁe. :

depnve the members of the famﬂy, to which' it _]omtly belongs,

of their right to partition ; and, further, that a custom of unpartw :

* bility must be strictly proved, in order to* ‘control ‘the operation’
of the ordmary ‘Hindu law of partxtlon

: “'So long as the deshpdnde's vatan was a service vatan, therg Wa.s

'sufﬁclent reason why the vatan property should be’ ‘held’ by ‘the’
person who performed the service.  The intome of the’ property
‘was'enjoyed a8 a yemuneration by the officiating vatanddr.” “The.

ploperty could not, therefore, be detached from the office." “But

a3.the vatun services are now dispensed with, there is no- longer

“any reason for the continuance of the ‘estate in- the excluswe ‘

V possession of the elder branch. " The’ estate, even if it were ori<*
_, gmally xnallenable or nnpartlble can no longer bear that chars’
-acter——Radhabm v. A'nantriol®; -

Latkam, Advocate General (Wlth him Pdandurang . Balibhadra:
and G’anpat Saddshiv Rdv), for defenda.nts (respondents); ——There,
is no evidence of any family arrangement or.compaet under whlch;
'the elder branch was entrusted with the entire management. of__:l-
t‘.he watan for the convenience of the deshpdande’s family.: If.any:

‘ such arrangement had existed, it would not have continued Wlth-

out -any interruption or dispute for. so many generations. . - The
younger branch would not have guietly. submitted to.it for more,
than a century and & half, and remained satisfied with the small ;
' mcome of Varse mahal whxeh seldom exceeded Rs. 80 per. year, :

whlle the elder branch was in enjoyment-of Rs, 8,000-a year, in-
‘addition to the honours and emoluments of the office of deshsl

pande It is clea,r therefore, that there must be somethmg more .
_than a mere arrangement to account for the long unmterrupted;;
' practlee in this farmly to leave the vatan und1v1ded in the hands .

’of the elder branch, w1th a smtable provmon for the support':

(1)'8 Mad, 1. O, Reép, 50, L@ 13Beng TR, 165,70
@ 4 Bom, H.C. Rep, 113, A. 0. J, 24911 R., 9 Bom,, 198,
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of .the younger- seions... Thls -practice is based upon: & eustomfﬂ
which.we -find .prevalent -in all the great Mardtha families of:
the Decean, ;who had large estates assigned to them: for :the:
maintenance of their rank. and dignity, and]for the proper
performance of the public duties—Steele on Custom; p. 229,
Steele shows that the  practice is very common, among;
them, of provxdmg for the support of the entire family:
without -actual partition: see West and Biihler (3rd ‘ed);
p. 263; Shidhojirdo v. Naikojirdo™. In the present - case the
award of 1836 is.the best proof of the custom. It shows
that Makund the founder of the family, held both the desh- 5
pcmde and deshmukhi vatans. He gave the deshmukhi vatanvi

- to his son by his first wife and the deshpdnde vatan to his issne.

by his second wife. Both the vafans have since been in the
exclusive possession of the representatives of the eldest. branch

If this has been the invariable practice extending over several
generatlons past it ought to be recognised and acted upon as:
a valid custom. The arbitrators recognised this practice as a
binding custom. It has all the attributes of a valid custom. .It:
i§ ancient, uniform and submitted to by all parties concerned

- This practice or usage was not affected by the summary settle-

ment of 1864.  The abolition of the public duty did not, and’
could-not, alter the nature of the estate. If it was 1mpartxble;
before, it - did not cease to be such- after that event—~Sdvitridva:
v, Anandriv® ; Ridhibdiv. A'nandrdo®. ‘Independently of thlsf
practice there was a complete division between the two branches -
That division took place many generations ago. At that division

Varse mdhdl'was assigned to the plaintiff's ancestors, and. the’

rést of the vadan to the eélder branch. Smce then each has been :
in separate and exclusive enJoyment of h1s own portion. We
find- all “the indicia of separation in’ this case——separate re-’

_sidence, “separate- worship, ‘separate dealings, separate enjoy-

ment - of - separate parcels of property, and the parties ‘have
never-rendered any account of profits and {expenses to each
other. All these mrcumstances pomt ‘to an actual partl--

a1 Bom H.C.Rep., 228, : . ([12 Bom, H:;C';;Repg;‘zztl, A0
(3) 1 I‘rvg!af,g Bom,, 198:
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“tion:at» some; remote pemod The Hinda  law 'n6’ dotbt:/pres e 1885
sumes every family to be joint. But that- presumptlon ‘becorlies'  Rimwho:
weaker and weaker as you go further. from"‘the commion ‘stock-=% Tmm‘\xﬁ -
" Moro Vishvanithv: Ganesh-Vithal® . This case further lays down’™ YESH"“‘T’
that: partition once effectéd isfinal; and: cannot be re-opened oné MAnmvnk&
‘the'ground of the inequality of shaves:’”: The" plaintiff < ‘cannot;

therefore, claim a fresh partition; merely because the : mcome of

Varse -mdhdl is trifling when compared’ with the meome of the

' rest of the vatan, -

“’Assuming that there was no separatxon, still the plamtlﬁ"
‘cla,lm for partition is ‘barred by limitation, both under Regula.-
tion V of 1827 and Act XIV of 1859, ¢l. 13—B. @. Guravi v. V. L.
* Quiavi®; Ramev. Rane® ; Sitdréni Vasudev 'v. Kkiandérdo Bil-
* krishna® ; Subbaiya v. Rdjeshvara Sastrula“) If the claim - was:

_barred under those enactments, it cannot be revived by elther Act
i IX of 1871 or Act XV of 1877 —Vindyak Govind v. Babdji®.- As
-~ to the clmm for maintenance, the plaintiff himself admits that he-
: received no allowance for sxxteen years: bef:‘ore the mstxtutmn of:

’ ;tvh;s_‘sult That claim, t00,is time-barred uuder article 129 of
Act XV of 1877..

“Shdntdrim Nérdyan in reply :=THe suit is not ba,rred e1ther
: under Regulwbxon Viof 1827 or:Act XIV of 1859, beeause the:
plaintiff was not fotally excluded from a.ll partxclpatxon in; the e
family property. His branch. has. been up to this day in enjoy-
“ment of a portion of the. satan—Sakho Nwmyan V.. Namyaw
Bh’bkaj i . Regtﬂatmn Vot 1827 cannot: bar & 'suit for partition.:
Not ‘can Act XIV of 1859, cl. 13, barsuch a suit—see Sookh Ll
Bhoojwilld v. G‘oolza'r Bhoogwwlla@? Lakshmom Dada, Néik v
Rimehandra Dadw Naik® ; Virasodmi v, Eyyasvamdm)

W1th respect to ma,mtena,nce, the cause of -action. accrued in
1882 when the H1gh Court d1sm1ssed the -plaintiff’s . snit--upon.
the award—-see Madhavmo Narsmvh V. Rammo Trimbak™D,

M 10 Bom, H, C. Rep., 444, 468. . . O L L. R., 4 Bom., 230.

@ 8 Bom. H. C. Rep., 170, A, 0, J.. (1) 6 Bom. H. C. Rep., 239, A, C. J,.

"8 Bom, H. C. Rep,, 173, A, G, J. - '@ 14 Cale. W. R, Civ. Rul,, 228,
®LLR,lBom, 286 - @LLR, 5 Bom, 48.
5)4Mad H..C. Rep., 354 Sy lMad.‘H.v‘fC." Rep,, 471,

‘ _ <n> LI, R 7Bom 151,

- B 907-5 ‘
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SARGENT C. J—This is a suit to ‘obtain partition of ancances-

tral deshpande vatan,; which, it was not disputed, was originally’
acq\ured by one Madan between two and three centuries ago.’
It is further not in dispute that the entire vafan, including in”
that term the service . of the deshpdnde office and the lands ape
purtenant to'it, with the ‘exception of some five or six villages;”
which were in the possession of a younger branch of the ‘family;}
called the:deshpdndes of Bhej, ultimately became vested by lineal
descent in- one Nilkant, who is the common ancestor of the'par‘;’f
ties to the suit, the plaintiff being the representative of Nilkant's'
younger son, Jagatrév, and the defendants the representat1ves>
of his _eldest son, Pratdbrav. .
-*'The genealogical ‘tree in the case~—as to which the parties are
agreed—and the internal ‘evidence afforded by exhibit 142 can”
leave but little] doubt that: this common ancestor, Nilkant, must
have lived i the early part of the last century. . Further, it is"
1ot in dispute that, very early in the present céntury, the datan;
which, excepling the portion in the possession of the Bhej branch;
had become vested in Nilkant, was then vested in one Narsinvh,’
who at that time represented the elder branch, tracing its descent
from Nilkant’s eldest son, with the exception of. certain villages

-constituting the - Varse, midkdl, which were in the enjoyment . of

the: younger branch; through whom plaintiff’ claims, thenrepre-:
sented by Govindrév, the plaintiff’s grandfather,. From :exhibit.
142 it ‘appears: that, in 1814, Narsinvh . being. then a minor,-an:
agreement -was entered. into between Tuko Jagd1sh a. qumdsta:
of the family, -and Govindriv, the plaintiffs. grandfather, which:

~was-in - the followmg terms-- '

o RaJashr1 Narsmvh Khanderdy is mmor 'So until he be-’

comes & méan of,understandmg and is able to manage his affairs
~(that is) until-he attains the age of twenty-five years—~we"
should both carry on' the management unanimously. All affairs”
should be conducted by Tukopant. Therein there should be no
hmdrance from Govindrévji, (snd) Tukopant should not practxse
any" cunning towards the said (other gentleman): - Marriages-
and mung and other “ceremonies of Govindrdvji’s childrexi should
be' performed out of the-expexises of thesansthdnas the oceasion
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may: requite The amount -of the Vatse makidl is not: sufﬁcxent

for (defraymg) the family. expenses.  So. should . any. occasion
require (us) to meet -the shorteomings in the family expenses,.

we should provide for the same. In all matters relating to the:

335;
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management- of affairs as the occaﬁmn may require, either for MAvuavRAG,

good -or: bad oceasions,- Govmdrav should be favourable.f
should not fail in the same.. As the income of the Varse, malml
* is not sufficient to Govmdravp, .and. as he is engaged in: dol

busmess, the said gentleman should be paid for expenses annual- .

: ly a-separate sum of Rs, 125, one hundred and twenty-five, out

of the profits of that dol in addition to the amount of the. Varse
. ma,kal ?

It further appears that the Bhej branch alsp availed them-
‘ selves of the _opportunity afforded by Narsinvh’s mmonty to.
take possession of two additional villages. However, on N arsmvh
coming of age, he repudiated the arrangement entered mto Wlth
Govindrdv by his gumdsta Tuko, and succeeded in recover-
mg back, by suit, from the Bhej branch the two v1llages

«This repudiation by Narsinvh led to a ‘suit being- broughb by
the " “younger branch, represented ‘by Govindrdv's sons, in 1836.
against Narsinvh; which ‘was referred to arbitration.* From the’
award made ' by -thé- arbltrators, it - appears that the prineie
pal object of that uit was to obtain a. further” allowance, and.
if the defendant would riot agree to it,then & partition, -The

decision’ of the Jarbitrators “was' that - the- plaintiff’s. branch:

shiould' receive 401 rupees, -(including the income: derived:from’
the Varse dhdl), out ‘of the revenue of the vatan, ‘and "that’
the management of the wvatan should remain' at -least for the
present, as it always had done, with the elder bra,nch

On thelst August, 1864, the services. of the vatan holder were,
dispensed with by Government, and six. annas in the-rupee.
were deducted from the income of the vatan, leaving the vatan_
holders with ten-annas in_the rupee free.from all expenses.'In

consequence of this, the elder branch claimed to make a deduc-
tion of six annas in the rupee from the allowanee of Rs. 401
of the younger branch. . This claim was res1sted by the plaintiff,

whio brought a suit in January, 1877, to enforce the award. This.
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suit was d1smlssed by the High- Courbin 1882, on the' grovnd

that the award was’ only for the lives of the parties.

“The plamtﬁf has now brought the present sult c]almmg a
partltmn of the vatan, or, at any rate, mamtenance. Hls conten.,

' txon is that the services and greater portion of the vatun were en-

trasted to the defendants’ ancestors for convemence sake, thh

‘the consent of all, maintenance being allotted to the younger
“branches; but that, now that the services have been abohshed

there is 1o longer any necess1ty for that arrangement and that
the property should be part1t1oned - The defendants by then'

Wntten statement say —

..“ As my ancestors were the elder branch of our . deshpdnde
f&mﬂy, I have an absolute right to, and worship in, the enjoy-
ment of the whole of the. deshpdnde vatan, the gadi, the sarddnr-
ship, the ‘mdnpdn, &c and also to reeeive the income of the:

-same, and carry on the whole of the management thereof accord:’

ing to law and the custom of the country and the practice hither-
to obtamed in that behali.

‘ L Aoreea'bly 0 the rule mentloned above, When the. plaintiffs.
;ancestors ‘and my ancestors and the ancestors of a third bkcm-{

band, Raghupatrav Bajikar, were divided about 200 two hundred,

years ago, the income of Varse mdhdl was absolutely made. over

_to-the plamtlﬁ"s ancestors 8, then' share, and the income of the

,,,,,,

of BaJlkar Deshpande as their share but the whole of the mtan,
_jthe Jdrbhdr, the gddi, the sar darshep, manpdn, &ec., and all
other r1ghts, together with the estate, came down to our an-
lcestors in absolute ownersh1p, and, accordingly, each branch hae-
] been managing 1ts own share in absolute ownership mdependentlyi

;fof the other. | We have no connection whatever with. one. another

fm that reorard Therefore, the plaintiff has no rmht to demand a,i

y s‘ha,re out of the estate in our possessmn or of the deshpamde vatan, .

t’he gad@, the sarddrship, mdnpdn, &e.”

;.’” Now, we thmk that the evidencein the case lea;ves"httle or.
_no doubt-that it had been the practice in this famlly, extendmg
‘aver & century and. more before any- d1spute arose ‘between ther
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elder and. youncrer branches to lezwe the performance - of : the
services of the vatan and the major part of the .property . m the

hands of the elder branch, and to provide the younger branches -
‘with maintenance only, which, by its very nature, is not fixed. -
and permanent. Such is stated by the arbitrators in 1838 to.
have been the case with regard to the younger branch represent-:

" od by plaintiffs. They say : ¢ The income of the Varse mdhdl had

7' been continued to them from the time of their ancestors for the :

maintenance of the family ;” and on that basis they proceed to

consider whether it was sufficient for the family in its actual ’

cond1t10n, a,nd in conclusion, direct Rs. 401, including the mcome _

of the Varse mdhdl, to be paid to them by the elder braneh i in

,»:\

Thm conclusion, arrived at by persons who may be presumed '
: to ‘have been specially fitted to deal with such a question, and
‘after hearing the statements of both the parties; is, in our opinion,
“one which wé may safely accept as correct. Indeed, from the.
: tone of theaward, it would scarcely appear to ha.ve been dxspubem

The questlon, thetefore, remams, whether this practlce was
"the result of an established custom, as stated. by defendants, or
“wwag'only an arrangement, as Mr. Justice West says in’ Bhdu
N cma‘n v. Sundrdbdi®, “ by mutual assent-for peace and cons
-'venience.””  There is no direct evidence on the subJect ‘nor do
“the arbitrators in their award throw any light on the subject
“beyond—as we think is to be gathered from an indistinct passage
“in’ it—expressing an opinion that it would* require the mutual
“assent of all concerned to disturb the established practice. How-
‘ever, we thmk that this practice, whlch has been undoubtedly
“in force during a very long period extendmg over proba.bly a
“century and a half without interruption or dispute of any kind
“is more probably due in its origin to a custom, such as'is alleged
by the defendants, than to a mere arrangement determinable at
‘the will of - any members of the family, more espemally when it
:is Temembeted that such a custom is of general usage in the
Deccan, as shown by the passage in Steéle’s work on the Laws
‘and Customs.of Hindu Castes,in- the Dekkhan Provinees, p. 229,
reterred to in: the ]udgment in Skzdkoyzmv ve Nmquw dv (2)

Ly 11:Bom, H.C. Repiy: 249 & - ) 10 Bonri Be ,Q. Rep. s 34 P 232.
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We' thmk therefore, that the Submdmate J udge Was rlght 111
‘holding that the plaintiff could only claim maintenance,” If such™
was the legal relationship between the parties when the services,
of the vatan were dispensed with on 1st August, 1864, it Would
not be altered by that event, although' the amount of main~
tenance, which the defendants could be expectéd to pay, mlghtk
possibly be influenced by the reduction in the income of- the'

vatan.

“ The de‘feﬁdants" objection, that' the claim for maintenande is
barred by the Statute of Limitations, is, in our opinion;: nob}:

‘sustainable.. The necessity for bringing. the suit, regarded as;

one for maintenance, did not arise until the award of the arbitra-
tors was'held by this- Court in 1882 to be-in force only during
the life:time of the ‘parties; From 1864 up to that time the

- question betWeen the parties had been exclusively whether: the

sum awarded for mamtenance ‘by arbitrators should be reduced
by reason of the six annas’ reduction on the income of the wta/n

The defendants have not objected before us to the amount, of
the maintenance :awarded by the Subordinate Judge., . We must

therefore, confirm his-decree. -Parties to pay their own cqugq
“of the two appeals. . j

- Decree confirmed.

APPELLATE CIVIL.

“'Before Mr; Justice Birdwood and Mr. Justice Jardine.

BHIMA’JI GOVIND KULKARNI, (orieiNaL PLAINTIFF), APPLLCANT,
A RAKMA'BA’I xoM GOVIND KULKARNI AND AXNOTHER, (omqmu.
DEFENDANTS), OrponeNTs.* @

Dec'ree——F'o aud—lv;’ﬁ‘ect of setting aside a decree on the ground offmud and colluswn. :

SUA Eled & suit agamst B, in which a consent decree was passed This decree

ﬁas set aside in a subsequent . suit brought by B., on the ground that it had been
obtained by frand and collusion between A. and B.’s agent, who had no authority
to”consent. . Thereupon A. applied to have his suit restored to the file and re.
heard on the merits, contending that, the, declee havmg been set asxde, the suit
remained undecided, =~ - , I

- Application undey Extraordmary J unsdmhon, No. 103 of 1885.
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