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Boldéra™. The L'(zat India Cumpcm y®, The Last Indid Qompany
v. Robertson @, and The Secretary of Stute for India v. Under:
wood®. On ‘the general question of assignability in the-event -
of insolvency or bankruptey they throw no light ‘whatever: -
The case of B parte Huggins® cited by Mr. Viedji, is not a direct

authority on the point, but it comes the nearest toit. It was.
held there that pensions allowed by Government for past’ ser-
vice ave assignable, and are *“ property ” within the meaning ‘of -
the English Bankruptcy Act. In the present easeI hold’ that;—;

the sums standing to the credit of the insolvent in respect of the

two funds in question are part of his personal estate, and are
vested in the Official Assignee under section-7 of the-Indian-

Insolvency Act, and I order that they be inserted -accordingly
in the schedule, to enable the Official Assignee to take such steps

for the recovery of them for the benefit of ‘his creditors as: he~

lna,y deem proper.
" Insolvent in person.

“'Mr. Charles E. Milzain for the opposing ereditor. T
Messrs. Little, Smith, Frere and Nwholson for the G I P R‘

Company L -
CONHL, s - - < OLR, 4Eng & Ir. App,' aSO

@12 M. P, ., 400. DR ® L R., 21 h, Dw'“ 85.

APPELLATE CRIMINAL

Bq/’ow ‘M. Justice Né tndbhdi Har zdas and ;S'n W Wedder bm"n, ch Justwe. :

. L QUEEN-DMPRESS v KRI&HNA’BHAT*“ fﬁ:‘
o zmmal Procedure Code (Act X of 1882}, Sees. 193, 436 “and 537—-—}’0@009 of'
“dke Court of Session to commet a discharged person for trial without the intervens
~tion  of a Magistr atc——-Ewlence Act (I of 1872), Secs 30 and 114——Evzdence Qf
-an accomphce—-C’omobmcmon—-O'onfesswn. e !

. Iu cases exclusively triable by the Court of Sesswn, sectmn 436 of the Code of

.Cnmmal Procedure (Act X of 1882) empowers the Court of Session or District
:Maglstrate to order a discharged person to be committed for trial by such Court,
.There is nothing in that section' to show that, when such order lsmade,the
‘commitment thereupon must necessarily: be made by the Magistrate who has
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discharged . him, -whilst' the. first prov1so to it shows that it muy be made by the

¥ Cummal -Appeal, No 117 of 1880.
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Court of Session or by the District \waatmtc according as the powcl under‘
that section happens to berexercised by one or the other.

Meaning of the expressionr ¥a Court of competent jurisdiction” iu section J5_37“
of the Criminal Procedure Cods (X of 1882) considered.

AT
o

A Court of Session may try a prisoner so committed and charged by itself. .

. Itis an established rule of practice that the accomplice must be corroborated

- by independent evidence as to the identity of every person whom he im‘pea‘cheg.';‘

Re gineg v. ]![alapa(l) and Regina v. Budliu Nanku(2) followed.

~'THIS was an-appeal from the conviction and sentence recorded
by A. H. Unwin, Sessions Judge of Kénara, under section 39_9_9‘1’
the Indian Penal Code (XLV of 1860).

The aceused Krishnsdbhat bin Narshivbhat and séven. other

pelsons ‘were charged with dacoity.

On the '4th June, 1885, the First Class Magistrate of Keuwal;
who held the preliminary inquiry, discharged the accused Krish- -

~ nébhat under section 209 of the Criminal Procedure Code (X
- “of - 1882), and committed the vest for trial before the Court of
-Session. In the course of their trial the Sessions Judge after
:taking some evidence and perusing the magisterial record came,
“to the conclusion that the accused Krishndbhat had been’ 1mp_10-

pperly discharged. He thereupon adjourned the trial, and j}hdef

; section” 436 _directed Krishndbhat to be re-arrested, and called

upon’ him to show: cause why he should not be committed for

trial, ‘upon’ the matter in respect of which he had been dis-
charged. He was brought before the Court on the 12th of Junes

1885, and, on his failing to show sufficient cause against his

l‘conlmlttal the Sessions Judge ordered him to be forthwith - com-

mltted and to take his trial along with the other prisoners. The

- Sessions Judge then proceeded to frame the charge against him
~under section 895 of the Penal Code (Act XLV of 1860), which
‘being read over. and explained to him, he .tlaimed to be tried.

Thereupon the trial proceeded, and ended in his convmtlon on

_the 7th July, 1885. . - .

“ The accused-appealed to the High - Coulb The appeal came

‘on for hearmg before Néndbhéi and Wedderburn, JJ.

“Branson (with him Shdmrdv. Vithal) for: the accused> ;—The
Sessmns Court had no- power to try the accused upon ibs own

()11 Bom. H. C. Rep., 6. - OL L,B., 1 Eom., 475,
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‘commitment. Section 193 of the Criminal Procedure Code (Act
X of 1882) distinctly provides that the accused must be com-
mitted by a competent Magistrate to the Court of Session before
the latter can try him. Without a regular committal by a Magis-
trate, the Sessions Court cannot take cognizance of an offence as
a Court of original jurisdiction. This is the general rule, subject

~ to certain specific exceptions. The present case is not one of

those exceptions. Section 436, under which the Sessions Judge
acted in this case, does not empower him to commit the accused
himself. The words of the section aré: “The Sessions Court
‘may order him to be committed for trial,” which can only mean

that the Sessions Court should order some other Court or officer-

to commit him for trial—=HBmpress v. Khamir®, The trial; there-
fore; by the Court of Session upon its own commltment was
—ultm vires, ‘

. RéN Séheb V. N, Mcmdld», Government Pleadel , for the Crown .'.
—There is nothing in section 486 which prevents a ‘Court of -

iSeSsion from committing a discharged: person itself, and trying
him on its own commitment and charge. “The- proviso to-that

“section cleally empowers the Court itself to commit the accused.”

,That prov1s0 contemplates one of ‘those exceptional - cases in
‘Whlch under section 193 the Court of Sessions can hold a trial

7w1th0ut the formality of a’ commlttal by a Mamstrate-—-li’og \7

Tar almwth M ookem IO

- The founahty of a commltt 1 by a Me@sﬁ;ﬁfa is’_ 1%0,6 necessary

‘under section 436. Even if it were necessary, its omission -in

the present case is not shown to have prejudiced the accuse'd.:
1t is, therefore, not a valid dround under sec’mon 537 fm settmcr :

aside the conviction, . R R T

e

" Bramson in reply :—Section 537 refers to the ﬁnding, _sen-

“tence, or order passed by a “ Court of competent jurisdiction.™

In the present case the Sessions Judge had no jurisdiction
“under section 198 to* try the accused on' his own. commitment.
‘Section.587, thevefore, does not apply... The whole proceedings
'betme the Bessmns J udge were 'Loltm vires. :

OLL R, 7 Cale, 60__2, L o IOBeng L R

o1

1885, :

QUEEN-"
ExrprEss
DRSS

- KRisuxA: -

BHAT.”



322

1885, -

QUEEN- ..
EMPRESsS
L
Krisuxi-
BHAT.

THE INDIAN LAW REPORTS . [VOL X :

 Niwdpudr HARIDAS J. :~The only questlon that we arc ealled
upon: to determine ab this stage of the case is whethei” the:

‘Sessions-Judge had jurisdiction to try Krishnébhat, pusoner‘

No. 8, in the absence of a commitment by a Magistrate.

The facts of the case, so far as they bear upon this point, ale',
as follows :—The First Class Magistrate, -Karwir, on the 4th"
June, 1885, committed seven persons for trial before the Court of
Session on a charge of dacoity, discharging the accused Krish-"
nabhat under _sectlon 209 of the Criminal Procedure Code (Act~
X o0f-1882). ‘Their trial commenced on the 19th June, 1885.

" In the-course of that trial, after taking some evidence, the

Sessions Judge was of opinion, the magisterial record being be-
fore him, that Krishngbhat had been improperly discharged. Héj;
then postponed the trial, and under section 436 of the Criminal

Procedure Code (Act X of 1882) called upon Krishndbhat to’
show cause why he should not be committed for trial upon the-
matter of which he had been so discharged, at the. same t,lme:’}
directing him to be re-arrested. ~ He was, accordingly, brought:
before the Court on the 12th, and through his pleader showed

-cause “ why he should not be commltted to take his tual Wlth ‘

the other prisoners in the case.” The Court was of opinion that
no- sufficient cause was shown, and ordered him to be committed.
to the dock, and take his trial upon the same charge, along *with
the other prisoners, as prisoner No. 8. - A charge was thereafter -
framed against him by the Courtunder section 895 of the Indian
Penal Code (Act XLV of 1860), which being read and explained
to hitn, he claimed to be tried. "Thereupon the trial proceeded,
-and it ended in his eonviction with four of the other prlsonels on
the 7th July, 1885.

" The above order of the Sessions Judge, dnegtmg the comnut-

" ment, is still in force, being unreversed. ~ Between the date of it

‘ahd the date of the conviction no attempt was made to ' ggt' it
set aside, and even the present petition of appeal omits :to-ques-

tion its. validity.. As to the character and sufficiency of the
evidence upon wlnch the convmtlon is based we at present
~express no opinion. e T : :
It is contended by Mr, Branson that the framing of the charo'e :
“against Krishndbhat by the Court and the trial following it were
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‘ '4‘u,lt_rao vives, there ‘r;eirig no- comwmitment by a ‘Magistrate -as - 7
~.required by section 193 of the Criminal Procedure Code (Act‘X“,uI":Qvgﬁx};
o ~ HMPRESS

-of . 1882). . That section lays down a general rule subjectto

_exceptions. . We have, therefore, to see whether under any other

_section of the Code the Court of Session had powerto make
~ the commitment, It purports to have acted under section 436, -

" which expressly empowers it, in the case of an improper dis--

" charge where the case “is triable exclusively by .the Court of
- Session,” to order the accused person to-be ‘committed. - This
is such a case—a case of dacoity. . Bub it is argued that still the
intervention of a Magistrate was necessary, for he alone:¢ould
“make _a commitment. According to this argument, the:Court

_ought to have sent its order to the First Class Magistrate, for_

him to return it back with a éharoe framed in. compliance with
it. Itisto be observed that if this course had been followed
- by the Court—if the order had been sent to the Magistrate, the
“result would had been precisely the same,. The Magistrate having
no option or discretion in the matter, would have- immediately
~ returned the order with an endorsement *committed” and a
- charge under section 895 of the Indian Penal Code (Act XLV of

©1860). Still, if that formality was necessary to ‘be observed, it -

“ought to have been observed. We do not, however, think it was
~-section 436 of the Criminal Procedure Code (Act X of 1882) in
- such a case as this clearly empowers the Court of Session or Dis-
trict Magistrate to order a discharged person to be committed for

trial by such Court. There ‘is nothing in the section to ‘show

that, when such order is made, the commitment thezeupon must
necessarily be made by the Magistrate who has discharged him,

while the first proviso to it shows that it may be made by such
Court or by the District Magistrate - according .as the power
under that section happens to be exercised ‘by one or the other,

The words ‘order him to be committed for trial " in section 436
of the present Criminal Procedure Code seem to us to mean
“ commlt him for trial,” and in this view we are fortified by the
,oplmon of two learned J udges of the Calcutta High Court - ‘upon
similar words used in the corresponding section (296) of the

previous Code (Act’ X of 1872), though the precise poing now"'

before us was not being dealt with by them (see 10- Beng. LR,
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1885 289). . This view is also further strengthened to some ext&nb by*‘
-Queex- section 442, which provides for the High Court certifying’itst
, 'Eh_l»‘:fms decision or order under Chapter XXXIT to the inferior Coutt*
Kawmxie:  whose order is revised, and requiring the latter to pass *such’

fresh orders .as -may, be conformable to the decision or order so

«certified, amending its own record if necessary; but which‘con

tains no similar provision for the Court of Session or the Dig.”

trict. Magistrate doing the same when ordering or making 4"
commitment under section 436. And we see no reason’ to'sup-"
pose the Legislature to have intended the observance of a:fO‘fma"’”f
lity—the intervention of a Magistrate—which could serve no pur-
“pose whatever, before the Court of Session could enforce its own’

order.. For-these reasons we are of opinion that it was compe-
tent to the Court of Session in this case to make the commitment”
itself, that section 436 does contain such an express provision::
as is contemplated in section 193, and that the trial by the

, Court of Session upon its own commitment and charae was not;
ulha vires. ‘

Assummg, howeve1 that it was .necessary for the Courb of'
Session to send its order to the First Class Magistrate, for the-
latter to frame a charge and direct the accused to be tried - on.it
:by such Court, the matter may be looked at from another point:
of view. * The omission by the Court to observe that formality;

; then, was an itregularity on its part before the trial. It cannot,
',however be said to have in any way affected the meubs of the case,:
‘and section 537 of the Criminal Procedure Code (Act X of 1882)
'prohlblts the 1evelsal ot alteration of a ﬁndm . sentence, or order.
‘passed by a Court of competent jurisdiction merely on account of,
such irregularity.  But it is urged that, under section 198, 1o,
Court of Session shall take cognizance of any offence as. a Court
of original jurisdiction in the absence of a commitment by a com-
"petenh Mawlstlate, and that, therefore, the Court of Sessmns in
,' thid case was'not a: Court of competent jurisdiction Wlthm the‘
meamncr ‘of section 537. The language of section 193 is, no’
doubt, very strong, but that of section 194) in the same por-
‘tion (B) of Chapter XV is.uo less strong. . That .. section
providés; “No Court shall take cognizance -(a) of any offence



vOL.X] . - -BOMBAY SERIES.

Indian Penal Code (Act XLV of 1860), except with the previous

sanction of the public servant concerned.........”; and yet, not--

withstanding the absence of such-sanction, section 537 regards a”
Court otherwise competent as “ a Court of competent jurisdiction.”
The words.“ a Court of competent jurisdiction” in that section.

‘must, therefore, be taken to mean « a Court of . competent, Jjuris-:
diction in respect of the particular offence charged;” and-taken:
in , that sense the Court of Session-was not only -“a- Court: of .

competent jurisdiction”®, the offence charged being: dacoity :

(section 395 of the Indian Penal Code (Act XLV of 1860)) but

‘the only Court of such jurisdiction®.

- We, accordingly, hold that the charge framed by the Court of
Session in this case and the trial thereon were not ulira mres, and

that counsel must be heard on the merifs.

“The appeal was heard on the merits by Bn*dwood and
Jardme, JJ., on 14th January 1886. - il e

anson (with him Shdmrdv Vithal) for the accused —-There
is no legal evidence to support the conviction. It rests entirely
on the testimony of a co-prisoner. - That testunony is of no value’
Whatever being uncorroborated by any independent, ev1dence.
Refers to Reg. g Malapw(?’) The conthxon, therefore, must be
quashed, - 3 : '

Pdndurang Bahblzadm (Acbmg Government P]eader) for the
Crown:—A. conviction is not illegal merely because it:is based.

on the sole uncorroborated evidence of an ‘accomplice :  see, Evis: :
.dence Act, I of 1872,sec. 133. In the present case the evidence,

of the co-prisoner is corroborated by the fact that part of the
property was found concealed in ashed belongmg to the appellant
That shows his comphmty in the crime. . F

anson in reply :—The shed is more than a mlle dlstant

from the appellant’s house. It is not shown that other people
had no access to it. The. mrcumstance, therefore, that some

property was found concealedm that shed, does not show that

i Section 28 of Act X of 1882 e ) Act X of 1882, Sch- 1L, COI. 8.
: . 311 Bom,»H, C. Rep., 196,
3207__;4” ‘ c ‘
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826

88

. QUEEN-:.

: . EMPRESS:

' A
- KRISHNAS
BHAT..

: nothmg——see Empress v. Malhdri®,

THE INDIAN 4I;AW REPORTS. [VOIJ?;X“

it ‘'was the accused who: concealed 1t there. That fact "proveg

- JARDINE, J: :—The Sessions Judge balsecl" ‘his 'conv1ctioﬁ of the
appellant on a statement of another prisoner, Narsinvha, unde1
trial at- the same trial, who had implicated himself as well’ as the
‘appellant. © To quote from the judgment: “The statements” of
‘the -other. co-accused and pardoned approver I look upon as
‘merely- subsidiary and corroborative, as I do the clrcumstance
of the property found in the shed.” Although Narsxnvhas
‘statement was contradicted by the testimony of the witness thigl,
who was on solemn ‘affirmation and exposed to cross-examination,
the Bessions Judge gave weight to the former; because it ‘was’
self-inculpatory, whereas the testmnony of Bhagx Was, he says,
self-exculpatory

. We are of opinion that the learned Judge approached the
: ev1dence from a wrong point of view. The statement of the co-
_prisoner, Narsinvha, may, indeed, under section 30 of the Indian:
Evidence Act T of 1872be taken into consideration ; but as it was
not made on solemn affirmation, and the other prisoners ‘had no
“opportunity of cross exammmg him, its probative force is of the
very weakest kind. On this ‘point the case of Empa ess v. Ashoo-
tosh . Chuckerbutty®, which was quoted at the Sessions - trial,
might advantageously have been referred to by the Sessmns
Judge. -
~+The ﬁndmg of the property in a shed wlnch belongs to appel-
lant ‘but-is. situate above a ‘mile from his house, is an amblguous
clrcumstance, as. other people, bes1des the’ pnsoner, had access to
the’ place ' '

- “The r(,ma;mmg ev1dence aga,mst the appellant consxsts of the
deposntmns of the ‘pardoned accomplices who: were -examined as:

,Wltnesses ‘They are evidéntly very pliable persons, and we’see
no. reason to depart from the Jordinary rule, adopted in sectlon 114
“of the Indian Evidence Act T'of 1872, that an accompllce is un-

worthy of credit, unless he is corroborated in matemal partmulars
They are called to prove the 1clent1ty of the appellant with-one of
the daco1ts But there is no mdependent corroboratlon of then‘

Cwi, L.R 6 Bom., 735 - @L LR, 4Ca1e 483
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.statements, which on this ‘point of :identity arecontradicted by - 1885,
Bhéagi. Now, it is an established rule of practice that-the accom- - Qg
phce must be corroborated by independent evidence -as to the -
,ixdentlty of every person whom he impeaches. In the present
‘case there is no such corroboration.. The accomplice may knovv' ’
gevery circumstance of the crime, and while relating all the other
facts truly may, in order to save a friend or gratify an ammouty,ﬁ
as is alleged in this case, name some person as one of the cmml-
nals who was innocent of the crime. Hence the value of the
well understood rule, which we think ought to have been apphed
‘to this case. Similar principles have been applied by this- Court
;m Reg. v. Mdldpd® and Reg. v. Budhu Ndnku®, Wenow reverse
the convxctlon and sentence. : 5

. Conviction dnd sentence revef's;éd{f‘f '
11 Bom, H. C. Rep, 196, . © @LLR,1Bom; 475

APPELLATE '01VI‘L}

Before Sw C’lmrles ;S’om qend, Kt C/nef Justwe, omol M. Justice dewoad

QRA MRA'O TRIMBAK DESHPA'NDE, (ortorsar, PLAINTIEY), AFPELLANT, Decelnfgfr- W

;0. YESHVANTRA'O MA'DHAVRA'O DESHPA’NDE AND OTHERS,

(ORIGINAL DEFENDA'NTS), RESPONDENTS ¥

-,Hmdu Taw—Partition of deshpa,nde vamn—»C'wtom of pr mzogemture—Presump.
“tion as o zmjmmbzlt y of vatan—Cessation vf dutees attached toa vattm i

It had been the practice it a deskpcinde vatandars famxly, extendmg over;a
'century and a half without mterruptmn or dxspute of any kind whatever, to lea,ve
‘the performance of the services of the eatdn and the. bulk of the property in‘the
ihands of the elder branch, and to provide the younger branches with maintenance
“only. e = T e S
;. Held, that such practice, bemg more probably due in 1ts ongm to a fa,mllyor
local usage than to a mere mangemen{; determmable at the will of any members
‘of the famﬂy, ought to be recogmsed and acted upon asa legal and valid custoni.

stcontmuance of services attached to an 1mpartxble vatom does not alter the

nature of the esta.te, and make 1t partlble(l)

. *Cmss Appeals, Nos, 77 and 91 of 1884,
(I)lea Savzmbm v, A'nand7 @0y 12 Bom. H C. Rep., 224; and Radkabkm v,
4 ncmtrdo, I'L. R., 9 Bom., 198,
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