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Proced’ure Code - to frauds snmxlar to that proved in the 0aso
..befox'e us, S <. :
I thmk t00, that the wilful attempt of the accused, by means

of: false statements, to use tho process of the Court to recover
‘money twice over, comes within the mischief at which section 210

of the Indian Penal Code (XLV of 1860) strikes. In the reported

cases, such attempts are censured by the High Courts as ““ fraud,” -
" gross frand,” or “chéating ;” and it is difficult to imagine any
“reason why the Legislature should have considered them lesg

proper objects of criminal pumshment than obher fraudulenb

,:clauns.

. Lagree with my brother Blrdwood in holdmg that whab b'he :
prisoner did, brought him within the words of sectiong 511 and 210
and of section 193 of the Indian Penal Code (XLV of 1860), and ‘
‘ I {vould uphold the convictions under those sections, -~ .-

~'Conviction and sentence under sections 193 and 511 and - 210 -

of the Indian Penal Code upheld O’onthzon under seatcon 199

»reversed.

ORIGINAL CIVIL.

’ . Before Sir Charles Sargent, Kt., Ohief Justice, and Mr; T uétice "Bayley -
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DADAJ T BHIKAJI, (0RIGINAL PLAINTIFF), APPELLANT, . RUKMABAI' Marchsleé 19
7R L

. - (ORIGINAL DEFENDANT), REerNDENT.
Husbcmd and wife—Restitution of conjugal rights among Hindus —Smt 53/ o hus-

band—-meaye dumny wy"es mfancy-—Non-consummatwn of mar mage pnor

“to suits :
A., a Hindu aged nmeteen years, way marrled by one of the approved forms of

f"marnage to B., then of the age of eleven years, with the consent of B.’s guardians, -
" After the marriage B. lived at the house of her step- -father, where A, visited from
: nme to time, The marriage was not consummated. - Eleven years after the mar-

"riage, vin, in 1884, the husband called upon the wife to go to his house and live
With him, and she refused, He thereupon brought the present suit, praying for

restitution of conjugal nghts, and that the defendant might be ordered to take

“np herresidence with him.  The Coutt of first mstance held that the suit was

not mamtamable(l)
< . Suxt No 139 of 1884

o R :,, (l)S’ee_’I L. R.y9 Bom., 529.
B 2071 ’ '
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Held, in appea), reversing the decres, that the suit was mamtamable,'and that fl
the case should be remanded for a decision on the merits. ‘

o \4

APPEAL from a decree made by Pinhey, J., on the 21517 Septem- "

ber£81880, whereby he pa.ssed judgment for the defendant wﬂsh
cos

" The suit was brought by the plaintiff, who was a Hinduy, agamst 5
his wife for restitution of conjugal rights. The parties had been
married about ten years previously, the plaintiff being then nine-
teon years of age and the defendant thirteen. They had neverlived -
together, and the marriage had never been consummated. -

The defendant admitted the marriage. In her writtex: Stété“; :
ment she alleged the following reasons for refusmg to live Wxth
her husband — =

“ (1) The entire inability of the plmntlff' to provxde f’or thg'
proper residence and maintenance of himself and his wife, the -
defendant ; (2) the state of the plaintiff’s health, in consequence
of his suffering frequently” from asthma and other symptoms of
consumption; and (3) the character of the person under whosé
protection he was living in the house in which-he called on the
defendant to join him,” SR

‘At the hearing hefore they, J the defendant v was not called.
upon to go into her case. At the close of the plaintiff’s case
the Judge gave judgment for the defendant (See the case re..
ported at I L. R., 9 Bom,, 529.) - Tt o

- The plaintiff’ appealed

- M acpherson, Viedji and Mdnkar for the appellant —The mar-
rxage is admitted. The rights of the parties are complete
when the marriage ceremony. is performed. The wife becomes
& member of her husband’s family, and ought to reside with
him—West and Bithler (3rd ed.), 232; Swi Virddd Pratips. v.

- 8ri Broéo Kishoro®, Consummation is not necessary to effectuate

marriage. - The husband has a right to the society of his. wxfe,w

‘and the Court is bound ‘to enforce that right (Maynes Hindu -

Law, para. 89). It isto be enforced, although consummation hasv
not taken place—Kateerdm Dokdnee v. Mussamut Gendkeneee),'v
®MILL R, 1Mad,atp.8L =~ (2)23 Cale, W R. Cw. Rul 178
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Géthd I?dmﬂ[zstreev Moohité Kockin 4iteah®; G'athw Ramﬂzstree

v. Moohita, Kochin Atteak Domooned; Mayne’s Hindu Law, p. 80, |
- The Civil Procedure Code (XIV of 1882), sec. 260, recognizes the
right, and provides a means of enforcing it. In England by Stat..
47 and 48 Vie,, cap. 68, sec. 2, the means of enforcing the right.
have been abolished, but by the above section of the Civil Pro-:
cedure Code (XIV of 1882) the right can still be enforced in India.
Thus we have the right admitted and the remedy provided. If the
-right and itsincidentsbe the same among Christians, Mahome"dans."
Parsis and Hmdus why should the remedy be denied to Hindus ?:

The Court has no diseretion—Scott v. Scott®, Counsel also cited

Ardaseer Cursetjoe v. Perozebye® ; Moonshee Builoor Ruheem v:
Shumsoonissa Begum®; Umed Kikd v. Nagindds Narotamdds®; Jo-"
- gendronundint Dossee v. Hurry Doss Ghose™ ; Yamundbds v. Nd=*

rayan Moveshvar® ; Morley’s Digest, p. 288 ; Stephen’s. Commen-
taries (8th ed.), Vol. 2, p. 287; English Divorce Act, 1857; Motzmm
Harkisan v. Bdi Mancha(") Basdpd Byldpd v. Ningi®® ; Bapalal
» Térdchandv. Bdi Ammt(n) Ukd Bhagvdn v. Bii Heta? ; Hems.
©chand Huijivan v. Shiv® ; Banerjee’s Tagore Lectures for 1878,
p. 108; Specific Relief Act I of 1877, illustration to sectlon 43;
_ Limitation Act XV of 1877, Sched. II, arts. 34 and 85 ; Vya.vastha
Chandrika, Vol. 2, pp. '480 and 482 ; Stranges Hmdu Law, Vol 2,
- PP 25 and 26.
. Latham (Advocate Genelal) and Telomg for the respondent. C

" Latham : -—-We support the Judcrment of the Court below, on two :
grounds: (i) we say that a suit for restitution of conJugal rlghts ‘

- does not lie between Hindus; (ii) we support it on the ground
taken by Pinhey, J., viz., that the present case is one without
precedent, being & suit to enforce rights not yet enjoyed.
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There is no English authority for:enforcing the commencement -

of -cohabitation, and we submit that the Court below was rlght

in refusing to go beyond previous decisions.

23 Cale. W.R. Civ. Ral, 179, - - @ LL.R.,1Bom, 164

. 214 Beng, L. R.,298, L ... © Printed Judgments for 1876,
. ®84L.J.P. &M,2. .  p12, : ST
" (4)6 Moore’s Ind. Ap., 348, ~ ~  _ (10)Printed Judgmentsfor 1878, p; 6.~
¢ (511 Moore’s Ind. Ap., 551, -~ . -* (1) Printed Judgmentsfor 1875, p. 247,

746) 7 Boms Hi Cs Rep,y 122, 04 C, J,. -~ (12) Printed Judgmentsfor 1880; p. 322,

<. (X, Ly Ry 8 Caleys 5000 - 0 - . (13) Printed Judgments for 1883, p, 124,
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- As'to the first point, I adxmt that we are ‘asking’ the (Jéurt t0v
decide contrary to a series of cases between Hindus, which appear 3
in the Indian reports. The earliest of them, however, is only ten
years old: they all seem to have followed, as authorities, two.
cases decided by the Privy Council—drdaseer Cursetjee v. Peroze-
bye® .and Moonshee Buzloor Ruheem v. Shumsoonissa: Begum®,
the first-of which was a P4rsi case and the latter a case between
Mahomedans.  In none of them do the Courts appea.l to have
consldered what the Hmdu law is upon the subject. -

A suit for restitution of conJuga.l rlghts was - not part o£

‘Engh§h Common Law or English Equity. It was peculiar to the 7
VlEcclesmstxca.l Courts. The former Courts only interfered o
_information that a party was in contempt of the Ecclesxastlcalk

Courts, these Courts being compelled to ‘have recourse .to the-
Courts of law and equity to enforce their process for - contemp{'. :

‘which the Ecclesiastical Courts could only enforce by excommuni- .

cation. - - The English authorities cited by the other side are cases

~in the Ecclesmstmal Courts, Now, the Privy Council have dp-k«

clared in Ardaseer Qursetjec v. Perosebye® that ecclesiastical 1aw,-

- ha,s no application in India, that we are to have regard only: fo -

the law and usages of the people of this country. If the prineis

ples of ecclesiastical law are to be applied at all, they should Be:f
applied in their integrity, and then it would be necessary for the-

‘plaintiff to prove marriage by free consent, which he must ne-

cessarily fail to do. Suits of this kind are repulsive to civilised
notions®, and we ask that they should not be extended to Hm-

; dus, unless shown to be knOWn to Hindu law.

Smce the decmon, in 1867, of Moonshee Buzloor Ruheem v

-;/.Shwmsoomssa Begum<53 by. the Privy 001111(311 it-has been as-',
~._sunied by the Courts in India that a suit for restitution of con-
- jugal rights lies between Hindus. = That case was a suit betweer
 Mahomedans, and the observations made in the .)udgment were
‘», not intended to apply to cases between Hindus.

)] 6 Moore’s Ind, Ap., 348, 2 Jehdngn mep v, Avabaz, 9 Bom
" @ 11 Moore’s Ind, Ap~.,~551.: e H. C. Rep. at' p. 293; and " per Markly,
o (3 6 Moore’s Indy Ape? scep. 357 J.,in23 Cale, W, R, Civ, Ral,; 1t p 182

.. ) Sce per. Melvill, J., .in drdesir en Moores Ind. Ap., 551
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1 The>case: of Kateeram Dokdnee v: Mussumub Gendhence(l) has |
been relied .on, but in that suit there was no decree ava.mst -the -

wxfe:. .She was a minor, aud was not sued through her guardian.

She was not really a party. In the case of Gdthd Ram Mistreev.

"i Moohitd Kochin Atteah® no decree was made. The decree. that

(1) 23 Calc. w. R va Rul 178 (5) 11 Moore’s Ind Ap s 551 .
v+ (2) 23 Cale, W. R., Civ.Rul,, p. 1793 "(6) 23 Cale. W. R., Civ, Rul o Do 179‘
S C. 14 Beng. L, R.; 208." 8, C. 14 Beng, LR, 208, - : -3 -
@ I L. By, 1 Bom., 164, - 52 - - (0.1 Borradaile, i, 155 (ed, 1862-) o

~ Markby, J., was prepared to make was apparently not a declaration

for restitution of conjugal rights, but a declaration that - conjugal
rights existed : so that case is no authority for the decree asked for

~ in the present suit. - The cases of Ydmundbdi v. Nardyan Moresh+
var® and Jogendronundini Dossee v. Hurry Doss Ghose® merely
_proceeded upon the authority of Moonshee Busloor Ruheem v

Shumsoomssa, Begum® and-Gdthd Rim Mistree v. Moohitd Kochin

Atteah(ﬁ) " I submit that was a mistake. It doesnot follow that-
such a suib lies between Hindus according to their law, because 1t ’

hes between Mahomedens accordm(r to Mahomedan law

No inference can be drawn from the provisions of sectzon 260 of
the Civil Procedure Code (XIV of 1882). = Those provisions may

. be requisite for the enforcement; of decrees in suits of this nature, i
where such suits are maintainable, as they are, no doubt, betwee
sChrlstmns, Mahomedans and others in India; but they do not-.

v 5
IR A

show that such suits are mamtamable between Hmdus

Next, as to the pomt on Whmh the Judgment of the Courtv \{rae :
really based, viz., the absence of precedent. We submlt the Court

--was right, and that there is .no. precedent for the ~order asked
“for in this case. There is no English authonty for ordermg )

* wife to go to her husband where the marriage has never been »

consummated * Only two cases in India have been cxted vz,

. Khooshal v. Bhugwan Moteec™ and Kateerdm Dokdnee v. Mussu- _

mut Gendhenee® , and these do not apply, for in the ﬁrst the. foe
“was not a party, and in the second she was :a minor. Here the

% decree is asked for against an adult w1fe It has been argued :

that the Whole questlon s Whether the partles are man and w1fe.

() 1, L. R., 5 Cale, 500 DRI :‘; «7(8).23 Cale, W, Ru, Civ, Rul,, 178..
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) © We' submit that the: questlon of consummatmn i$ of m‘htenal '
Dindsr -

importance. ‘The very title of the suit in England shows that!
it lies only where the wife has-already granted -conjugal -rights.
The provisions of section 18 of Act XXI of 1866 ‘show. that the:

Indian Leglslature regard consimmation as. a material circum-
stance. '

) Agaih, this suit may be looked at as one for specific ﬁei:fofﬁil"j
ance, and all the circumstances of the case must be considered’

before the Court will grant a decree—Umed sza, V. Nagmdas"l
Narotamdds @,

“We Submit that in such & case as the present the Court has a.{' .
discretion, It has been argued that the Court is bound to make.

o dectee, and Scoft 'v. Seott® has been relied on, - That case,: .
- however, was in an English Court admmlstermg ecclesiastical

law, and does not apply. Even, however, in-ecclesiastical cases
the rule in -more recent times has been less rigid—Moloney vi

M oloney(3) ~In M wrskall v. Marshall® a plea by the wife on equits;
" able grounds was allowed, which® would never. have: been. per-:
~ mitted in the Ecclesmstlcal Courts : see also Stat. 20 and 21 V10.,< -

cap.. 85, sec. 22, The present case should be regarded as-

- suit for speclﬁc performance, not of the marriage contract, but:, -

of the obligations arising out of that- contract, ' If this be a suit.
for specific performance; the section 22 of the Specific Relief
Act (T of 1877), clause 2, enables the Court to consider the ques~
tion of hardslup One of the illustrations to section 21 sayk

~ that a contract of marriage cannot be enforced. - Thatis an aid

" to the Court in exercising its discretion under section 22: see

- also”clause (b) of section 21. Here the Court is asked as against

- the wife to enforce one detail of the contract. « Bub others, equallyj

nnperatzve, must be left untouched.

[SARGENT, C. J. =What are the circumstances of the case whlchf
ought to influence us m exerclsmg our d1scret10n 1n refusmg’-

: the rehef asked for ?]

(1) 7 Bom. H C. Rep., 122, and sce at (2)34 L J P &, M, 23
p. 185 per Green, J, , 3) 2 Adatn’s Ecc, Rep .y 2494
o S (4)51’!'~.Dw,19;~ :
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 place when the wife was incapable of . giving & reasonable con-

sent, the complete absence of consent on her part. -Alsa the
: Buxm&uh.

poverty of the husband and his social position.

[SARGENT C. J.:—No evidence has been taken as yet upon thesev

_ pomts, as the defence was not gone into. The case before us
appears to be simply this, that the defendant when she arriv es
ab puberty refuses to go to her hushand, because she does not
: hke him.} :

- That is so, no doubt. If ‘the defendant must go mto the pomts

ra.lsed in her defence, the evidence must be taken befofe the
" Court can be asked to say that these facts constitute a defence;
The case of Jogendronundmz Dossee v.. Hurry. Doss® shows the

large discretion the Courts will exercise even when gra.ntmg a.
: deeree see also .Pcugz v. S’heonaram@) T o SR eI

- Telang on the same side :~The Hmdu law Books’ prescribe’

the duties of husband and wife, bub say little'ss to: the raode of
“enforcing their performance. 'Their dutiés are religious,’and are

. enforced by religious machinery. Placitum 3 of see. 1 of Chap.

I of :the Mayukha mentions the duties of man and wife'as'a
. specific head of law, but the only mode of enfor¢ing those duties
~'is by fine to the king : see Vyavahdr Mayukha, Chap. XX'; Stokes®

Hindu Law Book, p. 164. . The only ‘case’ conteniplated by the

laW is that of -a husband abandoning his wife, and that only

results in & fine to the king.” There is no‘provision’ &t all for

the case of wife separating from her hughand, and in thé abisence -

of such provision we must assume that the sameremedy or pumsh-
ment would be applied. There isno suggestmn of what is known
as restitution. No doubt the caste might always have ordered the
wife to go to her husband, butthe caste may do that still. The caste’

can’ enforce social duties. The Civil Courts will not. ‘The Civil

Courts now exercise the authority which belonged to the kmg
when the Hindu law books were written: so thab the functlons

of the Court are to be ascertained by reference to what are laid
down as the duties of the king : see ‘Khetramani Ddsi v. Kashz-g

MI, L.R 5Calc., 500: see p. 508 e OL L R., SAH 78

_.1;One civeumstance is the fact:of the ﬁxarriage\- having' taken
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.  mdth’ Dds(‘) Colebrooke’s Dwest (ed., 1801),"%1 11, p. 128, tets.
JDApdir

vii and. lviii, which seem to contemplate a wife’s desertion of -
‘her husband. . But it is not provided -that-the kmg shall- order
her to go back : so also text Ixiii at page 180. It is only.where
the -husband deserts the wife that & punishment is provided :

also Nérada (Jolly’s tra,nslatmn, ed. 1876), p. 91, text 95. Text
96 seems to indicate caste influence. Vya.vastha. Chandrika con~
tains no prov1s1on for restitution. We contend then, that. the
Hindu law dées not contemplate a decree of this kind. -The
Privy Council in Moonshee Buzloor Ruheem v. Shumsoonissa -
Begum® say that in India the rights and duties resulting from the
contract of marriage can only be ascertained by reference to the
particular law of the contracting parties.. Acting on that principle,
they base their decision on Mahomedan law.. That case is, there=.
fore, no authority here; and as the Hindu law does not provide -
for such a suit as the present, we contend that it does not lie.' ©' -

-“Macpherson in reply :—Tt has been argued that a suib for :

Trestltutmn is.a discredited suit. = That, Jhowever, is a mattexj v
. for the Legislature, and not for this Court.. It is, at all events; -

a suit recognised both in' England and in India. As to the pro=
wvisions”of Hindu law, while admitting there may be no direct -

_ authority for the suit in Hindu law we deny that the suiti 1s ‘
~‘inconsistent with Hindu law, That law contains nothing for-
- bidding’ it.." The principles’ laid - down in' Moonshee Buzloo"rf
- ~Ruheem v, Shumsoonisse” Begum® are applicable to Hmdu.a.”
- The plaintiff here has a right ‘which has been demed to hmT. :

He clted Patrick v, Patrick® ; Brown v. Brown®, - 3 .

A 2nd March Saragxr, C.J.:—This is an appeal from the)r'
o declslon of Mr, J ustice Pinhey rejecting the plamtxff’s claim for &
“decree of “institution or restitution of conjugal rights” amsmgf
‘out of the followmg cucumstances, whlch are not 1n dxspute ,
i between the parties:— - '

The plamtlﬁ' 'Dé,dé:p Bhlkéﬂl was marrled accordmg to an

approved form, to the defendant Rukmabdi, about ten years ago, .

()2 Beng, L R,15,A.C.J. (11 Moore’s Ind; Ap. at p. eoa ;
@1 Mome s Ind. Ap at p. 610, ®3 Philimore, 396. '
' ) 13 Jur., 370.
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when *he’ was mneteen or twenty and she ‘wits of the’ age of - 1886.«.-/ v
‘eleven-or twelve years. The defendant was the daughter of the W
late Janérdhan Pandura,ng, ‘whose widow ‘was married to Dr. ?nxxm
‘Bakharém Arjoon at the time of the marriage in question. 'After “Ryksclelt,
the marriage the defendant continued to live with her mother

#nd Dr. Sakhérdm Arjoon until March, 1884, when the plamtxﬁ'

bemg desirous that she should come to live with him as his wife,

ssent his uncle and elder brother to fetch her, and on her refusal

$o- -accompany them instituted the present suit.- The’ defendany
’ by her written statement alleged as the reason for her refusal: to
live with the plaintifi=-1. The entire inability of the plaintiff
to-provide for the proper residence and maintenance of himself -

- and his wife. - 2. The state of the plzuntlﬁ"s health, in’ consequence

- of asthma and other symptoms of consumption.- 8. The char-

: acter of the person under whose protection the plamtlﬁ' was and -
- is living in the house-in- which he called on her to join- ‘him:"

- After hearmg the evidence for the plamtlﬁ‘ the learned -Judge,
" in the Division Court, delivered Judgment and’ passed a decree :
' for the defendant with costs. ey
_The grounds of the decision a,re thus stated by the learned

Judge. He says: It seems to me- that it Would bea barbarous; ;.
~w'cruel, & 1evolt1ng thing to do to compel a -young lady under

'the circumstances to go to a man, whom  she d1shkes, in order :

: tha.t he may ‘cohabit with her against her will; and- I am of
- opinion that neither the law nor the practice of our Courb either’ -

Justlﬁes my making such an order, or even Justlﬁes the plamt}& A

in maintaining the ‘present suit.”  ‘Whilst “admitting that suits
- for restitution of conjugal rlghts had been maintained in the
~ Courts of this' country, the learned Judge was_of opinion: that -
_there was no authority for a suit to compel a woman, who has

_goné through the religious ceremony of marrlage ‘with a man, .

" to allow that man o consummate the marriage against he_r willy

~and that being so, he was mot bound to carry the piactic&"
~ further than he found it supported by the English authorities.:
. The immediate. questmn, therefore, which- presents itself for "our:

" determination. is, whether a suit for institution or restitution
"7 of "conjugal rwhts will lie under the circomstances alleged m ‘

the plaint, -
B 2072
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I was nob attempted to be denied that, since the expression

of opunon by the Privy Council in Ardaseer Cursetjee v. Peeroze-
bye®, the Civil Courts of thls country “should afford remedies

‘for the evilg incidental to married life,” suits for the restitution

of con,;ugal rights had frequently been entertained by the Civil
‘Courts in the case of natives, whether Hindus or Mahomedans. -

The cases of Moonshee Buzloor Ruheem v. Shumsoonissa Begum®
as regards Mahomedans and those of Gdthd Ram Mistree v. Moohitd

AKochm Atteah®, Katesram Dokdnee v. Mussumut Gendhenee("%

Jogendronundzm Dossee v. Hurry Doss Ghose®, Ydmundbdi v,

vNamyan Moreshvar®, Bépdldl Tdrachand v. Bdi Amrat® and’:.;

Motemm Harkisan v. Bai Manchd®, as regards Hindus, can leave
nodoubt that the jurisdiction is well established, and we, there- -

fore, entirely agree with the remarks of Mr. Justice Melv1ll in the ,
last case, that “so long as that jurisdiction is not taken away by
leglslatlon our Courts have 1o discretion in the matter.” We
could not, therefore, with propriety entertdin any ob.]ectlontf :
which goes to the root of the Jurisdiction, such as that urged byi_ :
Mr. Telang, viz., that the Hindu law books do not recognise &
compulsory discharge of marital duties, but treat them as duties

of imperfech obligation to be enforced by religious sanction, We

may, however, remark that although no text may be found in thef
Hindu law books which provides for the king ordering a. husbandf .
or wife to return, no text was cited forbidding or deprecating
compulsmn, and that it was admitted that the duties appertam-':
ing to the relationship of husband and wife have always been the
subject of caste dxscrplme, and, therefore, that with the establish-
ment of & systematic administration of Justice the Civil Courts_
would properly and almost necessanly assume to themselveq the

, Jumdxctmn over con_)ugal rights as determmed by Hindu law, )
' and enforce them accordmo' to thelr own modes of procedure

But it was contended that a decrée for rostitution of congugali.i

»mghts implies that the marriage has been consummated, and also .

that, there is no authority for a decree for « mstltutlon » of con- ’

+(1).6 Moore’s Ind, App., 848, " 48 5 Cale, T. & B., 500
(2 11 Moore’s Ind. App., 551, - -(6) 1 Bom, (T. & R.), 164, b AR
(® L. R,, 14 Beng.. (") Printed Judgments for 1875, P. 247

@23 Cale, W. R, 178. (® Printed Judgments for 1876, p. 129,
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jugal rights, This distinction, however, appearsto be based -on
a misapprehension as to the principles on which the eclesiase
tlcal Courts in England exercised this jurisdiction. In Weldon
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v, Weldon® Sir J, Hannen says: *The principle derived from Rukakniti

the law on which. the Ecclesuastmal Court proceeded was, that
it is the duty of married persons to live together, and that this
duty should be enforced by the decree of the Court, unless it be
shown that the complammg party had been guilty of some mat
rimonial offence for which a judgment authorising living apart
might have been obtained by the other.” In support of this

prop031txon the learned Judge cites the words of Blackstone ,

“The suit for restitution of conjugal rights is brought Whenever
' e1ther the husband or the wife is guilty of the injury .of sub-
tractlon, or lives separate from the other without any sufficient
reason, in Whlch case they will be compelled to come together
again,” It thus appears that the gist of the action for restitu-
tion of conjugal rights is that married persons are bound to live
together, and that one or other has withdrawn himself or herse]f
' W1thout lawful cause, as it was ot contended that consummation

was necessary by Hindu law any more than it'is by English.

law to complete the marriage. It necessarily follows that,

whether the withdrawal or “subtraction,” as Blackstone terms‘
it, be before or after consummation, there has been a violation'

of con;ugal duty which entitles the 1nJured party to the relief
preyed Owing to the practice of infant marriage in this. country,‘

it is admitted to be the custom for the infant wife after the celes-

bratlon of the marriage to return to her own house until she

arrives at puberty, and it may be (although having regard t0'
the remarks of Mr. Justice Mitter and Mr. Justice Markby in 5

Rateerdm Dokdnee v. Mussumut Gendhenee® it cannot be con-

sidered free from doubt) that, in view of the above custom, the.
Court would not order the wife to join her husband until she’
was of mature age. In the present case, however, the defendant'

is’ long past the’ age of puberty.

It was urﬁed however, that although there mlght be no tech- :

meal obJectlons in the present case to a suit for “institution or

) L, R., 9 Pr, Div,, 52 T @ 230310. W. R, Cw R\xl., 178,
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- 1886.  yestitution” of conJucral rights, still suits of this nature had bes };1:
Divisr  come discredited, and that to compel the defendant who had had -
Bm:&u no-voice in her marriage with the plaintiff, to join him against .
RogsiBAL  her will for the purpose, as it was said, of consummation, would -
be more than ordinarily revolting to delicate feclings. The Court
should exercise a discretion and refuse the decree sought. Now;
‘doubtless, -in England, legislation following upon the case:of

Weldon v. Weldon® has recognized in Stat. 47 and 48 Vic., cap.68,

-the propriety or, at any rate, the advisability of abolishing tl-quf

practice of enforcing a decree for restitution of conjugal rights by,

imprisonment, and confining the consequence of disobedience of -

such a decree to an order for alimony or similar provision jn -
favour of the husband. In this country, on the contrary, not~ -

-withstanding the wish of Mr. Justice Markby, as expressed in,

1875 in Githd Rim Mistree v, Moohitd Kochin Atteah®, to regard
the-decree for restitution of conjugal rights as a mere declara-
'tlon of rlghts, the Code of Civil Procedure (XIV of 1882) 50 far( i
from treating the ‘suit as a discredited one, or giving effect to Mr "
Justice Markby’s views, provides in express terms by section 260 -

,ifor the enforcement of such a decree by imprisonnrent or at’oa,ch- :

ment of property, or by both. It would be -difficult, therefore, 1
: to say that the suit for restitution of comuoval rights stands.
vdlscredlted in this country. Legislation has, on the contraxy,
done 1ts best to provide means to enforce the decree, consmtently ‘

,w1th the weneral provision contained i in section 342 of the Godef
hnntmor 1mpr1sonment to six months , SRR

Lastly, as to the discretion which the. Court has been asked ,
.bo exercise in favour of the defendant, because she had no voice;
“in_the choice of her husband, and has never adopted her guars;
“dian’s choice, it was not suggested that the marriages of Hindu.
~children ‘are not perfectly valid without the exeércise of any voli- .~
“tiolt dn their part: ~ It is plain; therefore, that the Court is virtus
ally ‘asked to’ disregard the precepts.of Hindu law, which treats:
 the marriage of daughters as a religious duty imposéd .on parents;
?!'angl guardmns, and to look at the matter from the purely Enor-
Aish pomt of view, ‘which sees in- marriage nothing but - ‘a con-

ftmct tor whlch the husband and wife must be: consen‘cmb paitnes.
‘@ L. R., 9 Pr. Div,, 52 - - 04214 Beng. Ly R.; 298.
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- As to the question of dehcacy, which was. much rehed on by 1886,
}the learned J udge in the Division Court, we apprehend that the “Dingyr -
" Civil Courts having assumed the jurisdiction’cannot draw fine * :
‘distinctions between a woman who. has never lived with her -
husband and is averse to joining him and one. who_has lived:
with him and perhaps acquired a physical or. moral loathmg for:
‘him, and objects to returning. - It may be adv1sable that the law
‘should.not adopt stringent measures to compel the perfoxmance“ _

“of conjugal duties ; but as long as the law remains as ‘it is; Ciyil.

- Courts, in our opinion, cannot. Wlth due regard to consistency

‘and uniformity of practice (except, perhaps, under the most.

'specxal circumstances) recognise any plea of Justlﬁcatlon other.

~ than a marital offence by the complaining party, as was held- to’ :
“be the only grounds upon which the Divorce Courts in England

- would refuse relief in Scott v. Seott™. : :

T We must, therefore, reverse the decree of the D1v1s1on Court
"vand remand the case for a decision. on the merits aftel hearmg
. '_the defendant’s case. Costs of this appeal to abide’ the result
‘ Attorneys for appellant. ——Messrs Chalk and Walker .
. Attorneys for respondent. —-Messr% Payne, ¢ Gzlbe'rt cmd Sayam.

M 34L. 5., 2.

INSOLVENQY'JUR.I;SD‘IO.TI.OFE'

i Before My, Justzce Bayley

IN THE MATTER OF THE PETITION OF E EDWARD JAMES
) SYDNEY SHREWSBURY AN INSOLVENT : -

KESHAVLA’L GOVARDHANDA S OPPOSI‘\’G OREDITOR

- -Insolvency-—]ndmn Insolvent Act, Siat 1] mul 12 Vzc., G'ap 21-Peo sonal estate of )
- the znsolvent—Expectmzt “or contmyent inbor est-——Dedwtwn from .salar,jfo o @’
prowdem! Jund and matial assurdance fund—Right of Oﬁcml Assignee. 0

“*8:; & élerk in the ¢mployment of the G. L. P. Railway Company,.agreed with the
" Comipany that 5 pet cent. of his>salary:should be-deducted .every month - as kis~
contribiution or. ‘subseription: to:a fund-cilled’ the Providént Fund, and a farther:
“ rate of 1-per ‘cent, as his subséription to ‘aiothier-fund ealled the Mutual Assure:.
ance Pund. - By .the rules:of:these -funds: he ‘was: entitled to receive back hiy.

Co1886. o
. March X7, 7
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