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APPELLATE CRIMINAL.

Before M. Justice Birdwood and Mr. Justice Jardine,
18886, 'QUEEN-EMPRESS v. BA'PUJI DAYA'RA'M.*
Fcbruary 18 Decree— Fraudulent ezecution of—The Indian Penal Code (Act XLV of 1860),
Secs, 193, 199, 210, 510~Duty of the decree-holder to inform the Court. of privale
, adjustment or satigfaction of a decree—The Civil Procedure Code (Act XIV of
" 1882), Secs, 285, 258—Construction of words ‘“any Court™ in Section 258 of
* dct XIV of 1882, and * satisfied™ in Section 210 of Act XLV of 1860,

" The rule of Civil Procedure contained in the last clause of section 258 of the
Civil Procedure Code (Act XIV of 1882)—that uacertified adjustments of a decree.
are not to be recognized by ‘any Court "—does not affect the substantxve crimi-
nal law. . o

: The words “any Court” in that clause have no apphcatlon to a Criminal Court
investigating » charge of fraudulently executing a decree under section 210 of the
Tnidian Penal Code {XLV of 1860), Those words do not bar any criminal remedy
which an injured judgment-debtor may have against a frandalent decree-holder,
whether. by a prosecution under sections’ 193, 210, 406 or any other sectxon of
the Indian Penal Code.

In section 210 of the Indian ‘Penal Code the word “ gatisfied  is to be under-

" stood in its ordinary meaning, and not as referring to decrees, the satxsfactwn of‘
which has-been certified o the Court. : :

Under section 235 of the Code of Civil Procedure (XIVof 1882) the decree holder,
or the party who applies for execution, is bound fo state in his application any:
adjustment between the parties after decree, whether such adjustment has or bas.
riot been previonsly certified to the Court, ' '

Paupayya Y. Narasannak(l) followed.

' Intentional omission to make such statement amounts toan oﬁence under sectwn
193 of the Indian Penal Code {XLV of 1860).

Section 199 of the Penal Code (XLV of 1860) does not apply to apphcatxons for
executxon contammg false averments.
' Tais was an appeal from the convxctlon and sentence passed
by H. Batty, Joint Sessions Judge of Kan-a. o

* The accused obtained a decree for Rs. 506-0- 7 and costs'
against the complainant in 1880. He applied for execution on
1st June, 1881; and again on 25th May, 1882 No payment ap-
“peared to have been recovered under either of those applicationss
‘On 10th July, 1882, an adjustment was made between the parties
out of Court. Under that adjustment the complainant paid

* Criminal Appeal, No, 193 of 1885.
M L, L. R., 2 Mad,, 216.-
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'Bs.277-11:6 in cash,,uand executed a bond for Rs. 885, payable

- -in three instalments—two of Rs. 125 each, and one of -Rs. 185,
~ The first two instalments were paid by the middle of April, 1885.
The accused did not certify to the Court either the fact of the
adjustment or the payments made under the instalment bond,
~ nor did the complainant inform the Court of the same. On the 15th

- 'June, 1885, the accused presented a third appllcatlon for execution,
in which he gave credit for Rs. 277-11-6—the sum paid in cash by
‘the complainant on the day of the adjustment, but madeno mention
of the two instalments paid under the bond. ‘He sought to recover
Rs. 828-10-6, being the difference between the amount of his decree
Wlth costs and the sum for which he gave credit. ’

: More than a year ba.vmg passed since th_e last preceding appli-

cation for execution, the Court issued a notice under section 248
of the Civil Procedure Code (XIV of 1882), and thé complainant -

pppearing, alleged the two payments mentioned above. The
accused was thereupon examined by the Subordinate Judge,
and denied the execution of the bond, as well as the recelpt of
Rs, 250, or any instalment whatever. His statemen’gs_ were
found to-be totally false; and he was proceeded against by

the Subordinate Judge, who under section 643 of the Civil

“Procedure Code (XIV of 1882) sent the case to himself as
First Class Magistrate, and under section 479 of the Criminal
"Procedure Code (X of 1882) committed the accused for  trial to
the Court of Session.” He was convicted " under sections’ 193
.and 199 of the Indian Penal Code (XLV of 1860) for falsely
stating in  his verified application of “15th June, 1885, that
the sum of Rs. 328-10-6 was' due under ‘his decree,” Whereas a
‘smaller sum’ was really die, and under sections 210 and 511
for attempting by that application to fraudulently canse the
‘decree to be execnted after it had been ‘satisfied. - The ac-
‘cused was sentenced to suffer rigorous imprisonment . for eight
tnonths and to pay a fine of Rs. 200, or, in default, to undergo two
'mohths’ additional rigorous imprisonment. - Against this convic-
t10n and sentence the accused appealed to the H1gh Court,

Gokaldas Kahandas for the accnsed ——Secbmn 258 of the le

: P1ocedure Code (XIV of 1882) debars “any Court” from recog-
© o B109—7
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nizing an uncertified ad;ustment of a decree The Worder * any
Court” are not confined to a Court executing a decree, bub apply t6
any Court before which the question of an nncertified adjustment.
ig raised—Pditankar v. Denji®. It was heldin Vindyek v. Jagoji
that uncertified payments cannot be recognized by a Court in an
inquiry under section 248. It follows, therefore, that the only
payment, adjustnienb, or satisfaction of a decree that .the law:
requires to be mentioned in an application under section 235 is&-
payment, adjustment, or satisfaction that has been previously cer:
tified to the Court. Omission to mention an uncertified adjustmient:
does mnot, therefore; constitute any offence. As to the charge:

-under section 210 of the Penal Code (XLV of 1860); I submit that:

the word satisfied’ in that section is not used in its ordinary
sense. It sliould be construed in the light of section 258 of the
Civil Procedure Code (XIV of 1882).  Under the last clause of
that section, no Court, whether civil or criminal, can take cogni-
zance of any satisfaction of a decree which has not been certified:

' 'PdndumngBdlibkadm,' Acting Government Pleader, for the

" Crown :—Sections 235 and 258 of the Civil Procedure Code (XIV

of 1882) are to be read together. Under both sections the decree-
holder is bound to bring to the notice of the Court every adJust-
ment of a decree, whether ‘made through Court or out of Court
The last clause of section 258 no doubt. debars “any Court” from
recognizing uncertified adjustments., But, there is nothmg in
section 235 to show that it imposes on the parby applymg for
execution the duty of mentioning only sach ad_]usbmenbs as have
been certified. On the contrary the Madras ngh Court has held
in Paupayyav. l\’arsanmh(s) that. section 235 requires all ad.]ust-k

: ments, both those Whlch are certified and those which are not to

be mentioned in a darkhdst. Omission to mentwn such adgust- .
ments wmounts to the offence of gwmg false ev1dence :

The expression ““any Court”’ in the last clause of secblon 2581

.kas held to mean “a Counrt execnting a decree, ” ; and to, refer. to.
'.executlon proceedlngs——Szm Rdmv. Ma,kzpal(“) Sha(h V. Ganga,,,

Sahdi®, It does not debzw a Court from enter taining a sepa,rate

 WLL'R,6Bom,146. . @ LLR,2Mad,216.

- (2) Printed ¢ udgments for 1884, p. 202, (@) 1. L R, 3A11 533, -
- L L R., 3All 538,
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<§uit'fomrecovering money fraudulently obtained ander a decree—.. »
- Tegh Singh v. Amin Chand® ; Viraraghava Reddiv. Subbakka®:;
Ishan Chunder v. “Indro- Ndrdin® ; Poromdnand Khasnabish v..

- Khepoo Paramanick®, ‘Thusthe High Courts of Calcutta, Alla-

habad and Madras are agreed in restricting the application of those
words,: In- one case alone~— Pdtankar v. Deyji®—this Court has

put a wide construction upon those words. - But even that ruling
does not go the length of extending the application of those
words to a Criminal Court inquiring into an offence under sec-

tion 210 of the Penal Code (XLV of 1860). That this was not
the intention ‘of the Legislature, is plain from the fact that-

section 643 of the Civil Procedure Code (XIV-of 1882) expressly

empowers a Civil Court to take judicial notice of an offence

under section 210 of the Penal Code (XLiV of 1860), and send

- the accused for trialto a Cnmmal Court—Queen V. Muttm aMman

Chetti®, -

7 ’tThe rule “contained in the last clause of section 208 of ‘the
Civil Procedure Code (XIV of 1882) does nob bar the Jurlsdlc.

tion of Criminal Courts,

mewoon, J.:—~There is no 0'round forholdmg that the e\ndence ‘

in this case has been wrongly appreciated by the Joint Sessions
Judge and the Assessors, The question is, whether the conduct

of the accused, as disclosed by the evidence, is punishable under
the sections of the Indian Pénal Code under Whlch he has been _

conthed and sentenced

The accused obtamed a decree in the Cwﬂ Comb for
Rs. 506-0-7 and ‘costs, against the complama,nt in April, 11880,
The decree was con_ﬁrmed inappeal; in January, 1881.. Applica- -
tions. for execution were made in June, 1881, and May, 1862, No.

payment seems to have been recovered under the first apph-

cation. -After the second apphcatlon ‘had been presented, an
adjdsfment was made between the parties, in July, 1882, out of
Court, by which the’ complainant agreed to- pay Rs. 825, in"
c&sh m Bé,bashaa cunency, ‘and to execute a bond for Rs, 385,

OLL R AL, 260, @ L L. R., 10 Cale,, 354,
@11, R,5Mad, 397, - . Y. 1(5) L L. R.,6 Bom,, 146,
®L L’.R;, 9 Cale,, 788~ -~ * - 7. O LT R,y4 Mad,, 325,
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payable in three instalments—two of Rs. 125 each 'a,nd»(one vof_' ,
Rs. 185. The bond was duly. executed and attested. The cash
payment, agreed to, was made in July, 1882. .The first in-
stalment, due under the bond, was paid in two sums; the
second payment having been made in November, 1883. ~The-
second instalment was paid in four sums, the fourth payment
having been made in April, 1885. The' third instalment. of
Rs. 185 has not yet been paid. The adjustment of July, 1882,
was never certified by the accused to the Court, under section 258 -
of the Code of Civil Procedure (XIV of 1882), nor did the com-
plainant inform the Court of it within the period of twenty days
allowed him by article 161 of Schedule IIof Act XV of 1877, as
amended by Act XIT .of 1879. In June, 1885, the accused present-
ed a third application for the execution of his decree, in which he
gave credit to the complainant only for the sum of Rs. 277-11-6,
(being the equivalent, in British currency, of Rs. 325 in Bab4shai .
currency), paid by the complainant in July, 1882, and claimed
payment of Rs. 828:10-6, being the difference between the amount
of his decree, with costs,-—Whlch amounted to Rs. 100-5-5 -——a.nd. '

‘the sum for which credit was given, When examined by ‘the
‘Subordmate Judge, the accused denied the . execution of the

instalment bond and the receipt of a any instalments under it.

Such bemg the facts of the case, it was. for falsely statmg in hIS
verified application of June, 1885, thab the sum of Rs. $28-10-6-
was then due to him under his decree of 1880, thab the accused
Wa.s convicted under sections 193 and 199 of the Indian Penal -
Code (XLV of 1860) and for attempting, by that apphca,tmn, to
fraudulently Gause the decree “to be executed, after it had been’
satisfied” that he was convicted under sections 210 and 511; and,
the questlons of tact arising in this appeal havmg, as we are of
opmlon, been rlghtly decided by the Court of Session agamst bhe
accused the questlons of law Whlch remam to be declded are : —

(1) Whether the accused was bound by law to make a.‘
declaratmn, in- ‘his’ apphcatlon of June 1885, upon the sub-'

;ject “of the payments made by the complamant under the fnstal-

ment bond of July 1882 7
‘ .(2).. | Whether, by stating that a sum of Rs, 828-10-6 was.dne.
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“under his ‘decree, he gave false evidence, within the meauing of

section 191 of the Indian Penal Code (XLV of 1860) ?

"*(3). Whether he gave ‘such evulence ina sta,O'e of ]udICIal
proceedmg? k ' ‘

f"(4)'. Whether the decla,ratlon made by him a8 to the sum.
remaining due, under his decree, was one which the Civil Court

was “ bound *’ or authomzed by, law to recelve as ev1dence of any
fact? :

i (a) Whether the statement contamed in tha,t declara.tlon,

that the sum of Rs. 328-10-6 was due, was_ one « touchmg any.

‘point material to the ob]ect for which the declaratlon ? was
“ma.de?” -

> 6) Whether the pla,mtlft"s decree was satlsﬁed i w1thm the
meaning of -section 210 of the Indian Penal Code (XLV of 1860)x
.inrespect of the payments, under the instalment bond, aggregat--
ing Rs. 250, for which no credit was given in the application: of
June, 1885 ; and, . -

(7). Whether, by'ignoriﬁg' those )paymentAs; in his apﬁﬁcatieﬁ

of June, 1885, the accused attempted to ‘commit the offence made’_

“punishable by sectlon 210 ?

~Before glvmg our answers to these questmns, We observe' tha,b

Vafter the case was committed to the Court of ‘Session, it was’ e
referred to the- ngh Court by the ]ate Joint Sessions Juvdge,'

Mr. Crawford, with a view to the commitment being quashed, for
reasons which he thus succinctly stated, with reference to thoge'

heads of the charge on which convictions have now been ﬁnally”'

recorded by his successor, Mr. Batty :=— Under section 235 of the

. Civil 'Procedure Code (XIV of 1882) the ]udgment-credltor i

 bonnd to state in his darkhdst © whether any and what ad]ustmenbj'
of the matter in dispute has been ‘made between the parties subses!
“quent tothedecree.” Ibis argued that theword ¢ a,d]ustment * here; :
includes adjustments not certified to the Court under section 258,
But adjustments not so certified are not to be ¢ recognized by any:
Court; it would, therefore, appear to be improbable that the Legis-'

. lature should have. wished to compel a judgment-creditor to make

statements in his darkhdst of matters- Wluch the Court could not
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recognize. Ifithe argued that hewould not be compel]ed toeset ouht-‘ ,
matters, which, having been certified to the Court, were within-its:.
knowledge, it may be answered that he has to set out other matters
equally within its knowledge, such as whether an appeal has been' -
made, and the previous applications for execution, if any.: Ithas’
been, moreover, held that paymentsnot certified to the Court cannot.
be recognized by it ‘in an inquiry under section 248— Vindyak v..
Jagoji®, T feel, therefere, no doubt that such an adjustment as
that in question was not required under section 285 to be mentioned
by accused in his darkhdst, and that his omission to mention it does
not constitute a false statement under sectlons 199 and 198 of

the Indian Penal Code (XLV of 1860). .

¢ But it is argued that the decree ha.vmg been satlsﬁed thoughf'

out of Court, - the charge of an offence, under section 210, holds i
- good, and the decision of the Madras High Court'in The Queen
© v, Mutturaman Chetti® iy cited in’support of this view. But

if the Court, which alone had jurisdiction in the matter— Pdtan-".
kar v. Devji®—could not recognize the claim as satisfied, it
follows that accused was legally entitled to renew it, and ke can<
not be said to have done fraudulently what he ‘was entxtled to do?
leg&llv AR = : : el
“The Dnnszon Bench of this Court, befo1e thch the reference' :

came, declined to decide any questions of law arising on the.
 merits of a case, the trial of which had already commenced. ;

'l‘he trial, therefore, proceeded and has resulted in' the convie-
tions now appealed against. We would observe generally, with

- reference to the objections taken by Mr. Crawford to the ‘com-
: mlt;menﬁ, that, if the effect of the change in section 258 of the Code
of Civil Procedure of- 1877, made by Act XII of 1879, which is

embodled in the present Code of 1882, is to' bar-the cmmmaf

'prosecutlon of -a Judgment -creditor who seeks to execute é;':,
“decree” which has.already been satisfied out of Court, but’ of;
~which the satisfaction has not been certified to the Court, then sec-"f"
 tion 210 of the Indian Penal Code (XLV of 1860) would become
‘ Qractlcally moperatwe as. regarde frauds of thxs kmd N o dlﬂi. :

. Printed Judgments for 1884, p: 202, @ 1 L. R 4Ma.d 325
(9 L'L, R, 6 Bom, 146,
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g culty ‘would probably have ‘been felt in connection with the:-

present cage, but for the decision of this Court in Pdtankar v._:

Deyji®, which puts a wider: construction on the words *any:
Court,”” in the concluding clause ‘of section 258, than . has
been put on those words by the High Courts of Calcutta and
Allshabad, In Civil Reference No.27 of 1884, Sargout, C.J., 5
and Kemball, J., held that the language ‘of that clause: was
“too distinct and peremptory to allow of a payment which:

has not'been certified, as required by that section, being re- ‘

cognized by the Court in an inquiry under section 248 ’— Vindyak-
Vishau Lonkar v. Jagoji @.- But- that ruling alone would not

warrant such an extended construction of the words in quess

tion as would bar the recognition by a Criminal. Court of -any

satisfaction of a decree which had not been duly certified;

for sections 248 and 258 of the Code both occur in Chapter XIX;
which relates to the execution of decrees, and it has not been

held by any of the High Courts that the concluding clause of g
- section 258 would not apply to all Courts whose duty it might
- be to execute decrees. This Court held, however, in Pdtankar v.

Devji®, which was decided by Melvill and Pinkey, JJ., that the
' tecovery of money paid to a judgment-creditor out of Court, and

" not certified, is barred by section 244 ¢ of Act X of 1877 and the .

‘last paragraph of. section 258, as amended by Act XII of 1879.

‘Melvill, J., said: « The Court regrets to come to the conclusion
* that Judgment.debtom have been thus deprived by a change in

“the law of a remedy against frand which they previously pos-

e
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sessed.””” The Court, in effect, held the section to be applicable, .

not only to a Court executing a decree, but to a Court hearing .

& suit by the ]udgment-debtor for « damages “for the breach .of
the - implied promlse ” by the decree-holder to certify to the

. Court the payment made by the plaintiff, and thereby. make it

eﬁecﬁual in executlon ;7 for ‘that is the true nature of such &

suit, as pombed out by Turner 0. J.,in. Viravaghava Reddi v.

. Subbakka(?’) ‘The Alla,habad ngh Court has held, in Sitd Rdm |

i A Mathal(‘ﬂ that the words any Court ”? - have reference to

proceedlngs in executlon, and refer to the Comt or Courts ex-

OLL R GBom, 146, ',7 = (3) 1 L R 5Mad 397.
Printed Jud. gments for 1884, P 202 “HL L, R, 3 AlL,533,
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ecuting a decree. “ They have no application,” remarks Straight;
J., -“to a Civil Court entertaining a separate suit asking for
specific and legitimate relief of the character now prosecited
by the plaintiffs-appellants.”’ That was a suit by a judgment-
debtor for the recovery of the decree against him, which had
been assigned to him by the. judgment-creditor by, way.of sale,
The same High Court affirmed the same view as to the applica-
tion of the last paragraph of section 258 of the Code in Shddi v. -
Gangd Sahai®. And these two cases were followed by the Calcutta,
High Court in Poromanand Khasnabish v. Kkepoo Paramanick®,
The Bombay case— Pdtankar v. Devji ®—~was referred to by the -
Calcutta High Court, but not followed. Itis not for us, in, the
present case, to express any opinion on the particular question as
to the right of a judgment-debtor. to maintain a suit -against & -
frandulent decree-holder which was decided in' Patankar’s ® case.
We have referred to. that case, however, as.ib shows that the
restricted mterpretatxon placed on the last paragraph of section -
258 of the present Code by other High Courts has not yet been
adopted by this Court. -But we hesitate to extend still - further -
the mterpretatlon of the paragraph by applying it to Crlmma]
Courts Having regard to the position of the section in a law
Wluch relates only to civil procedure, we are not prepared to say .
that it was the intention of the Legislature, by - enacting it, to -
bar any crlmmal remedy which an injured judgment-debtor might -
‘have had against a frandulent decree-holder, whether by a prose-
cution under sections 193,210, 406, or any other. section of the
Inc'han Penal Code (XLV of 1860). e

; Turnmg, then, to the pariqlpuler questions raised by this appeal,
~.which we have set forth already in sufficient detail; we find that

section 257 of the Code of Civil Procedure (XIV of 1882) provides.

f three different methods for the payment of money under a decree :
(2), payment into the Court executing the decree ; (D), paymenf,

out of Court to the decree-holder 3 (o), payment otherwise, as the -
Court whloh made the decree may direct. " If paynment is ma,de' "
out of Court, or if the decree is otherwise adJusted or if any pay-
ment is- made under section 2574, then sectlon 208 dxstmctlyf -

ILR 3All 538, - (2)ILR 100alc,354 (3 ILR 6Bom.,146
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‘imposes’ on the décree-holder the duty of certifying such payment - -
or adjustment to the Court whose duty it is to execute the decree."

No option is given him in the matter by the first paragraph of
the section. - “He acts illegally if he does not certify the pay-
ment or adjustment. - Now, section 2350f the Code, which relates

to the form and contents of an application for execution, musfz,‘
wé think, be read with section 257, just as section 258 must
be read with it. - The law, apparently, intends that, when an appli-~
cation is made for execution, there shall be no concealment of .
any payments or adjustments which it was the duty of the decree- g
holder to certify. It seems to give the decree-holder indeed the

opportunity of making good any omissions which hé may have

been guilty of from negligence or frand. It prescribes a tabular’

form for applications for execution, in column (e), of which

the decree-holder is required to state ¢ whether any and what -

adjustment of the matter in dispute has’been made between the
' parties subsequently to the suit,” and in column (g) he must state

- the amount of the debt -* % % if any, dueupon the decree,”
%% . . In Paupayyav. Narasannah® the Madras High Court
has held that “ section 235 puts on the party applying for execu-:
tion the obligation of stating any adjustment between the partles'

affer decree,—that is, any matter not done through the Court; a3

~ well ag any agreement through the Court” * And we concur ihj

that ruling ; for the language of section 235 and the first para-f

graph of section 258 is as distinct and peremptory as the language ‘

~ of the last paragraph of section 258 ; and there is nothing jin,

section 235 to suggest that it was the intention qf the Legisla- -
ture to limit the application of clauses (¢) and (9) of. section 235
only to such payments or adjustments under: sections 257 and .

257A as had ah‘ea.dy been certified to the Court, and to exclude

its application to payments made under clause (b) of -section 257
which it was nevertheless the bounden duty of the decree-holder.
to certlfy under the first paragraph. of section 258.. No doubt,
the payment or adjustment, till certified, would be ineffectual in

sahsfactlon of the decree In the present case, the accused could
not have brought a ‘suit on the instalment bond passed to him by
the complamant The bond was not legally bmdmg on him,
R mI L.R, 2Mad 216. -
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bemg mthout consideration—Pdndus ‘ang Ra,mchwndra Ohbwghule
v. Nar ayan®. - But, nevertheless, ‘he actually recovered :money
under the bond ; and such money was, at all events, paid under
the decree, in the manner contemplated in. clause () of section:
257, though it could not be recognized by a Court ‘executing the:
decree, fill certified ; and the accused’s fraud and disobedience
of the'law, in concealing the adjustment of July, 1882, and.the .
payments under the instalment bond, from the Court, cannot be
regarded as consonant with the intention of the Legislature,

. as expressed in section 235." No authority was cited to us;-
. on behalf of the appellant, in opposition: to -the rnling of the:
" Madras High Court, n Paupa yye v. Namsannah@) whlch We'

have adopted

We, therefme, ﬁnd on tbe ﬁrst pomt Whlch arises fox detel-:
mination in this appeal, that the accused was bound by sectmn'
285 of the Code of Civil Procedure to. make a declaration in
column (e) of his verified application of June, 1885, as to the
adjustment of J uly, 1882, and, (as column (g) must be read with
column (e}), to give credit in column (9) for the payments made’
under. the instalment bond. By falsely statmg in column (g)
thab the sum of Rs. 328- 10-6 was then due, whereas a ‘smaller
sum was really due, undcr the adJustment which the accused
was_bond to refer to in column (¢); we are of opuuon ‘that the
accused made a statement which was false, aud which he knew

~ to be false; and, as a statement is within the meaning of section
191 of the Indian Penal Code, whether made “verbally < (e,

orally) “ or otherwise,” we find, on the second pomt for detel—
mination, that the accused gave false ewdence and as the

: presentahon of his ‘application was clearly a stage of a’ Judlclal
- proceeding, we afﬁrm the conviction unde.r secmon 193 of the
Indian Penal Code, b

Points (4) and (5) arise with 1efe1ence to tbe conwctlon under
section 199, We: doubt whether that section was intended . to
apply ‘to applications for execntion: containing false averments,‘
inasmuch ‘as-section 193 already provides for ‘such.averments.
Nor is there, apparently, any express.provision.of law _‘th};'

® LLR,8Bom,300. . @ L L R,2Mad, 216,
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bmds of authonzes a:Court ‘to receive a- vemﬁed ‘application as

“evidence -of any - fact,”’ although, for the purposes of sections

191-and 198, a false averment in such an application is regarded

as- false - evidence—In re- Haran Mandal® .. We, therefore, Daviniy

reverse :the .. conviction recorded by the Joint Sessions Judge
against the accused under section 199 of the Indian Penal Code,

and acquib the accused of the offence of which he was convmted;

under it. SN

For the ‘reasons: already given,. we are of .opinion tha.t the

words “ any Court,”” in the last paragraph of section 258 of the
Code of Civil Procedure, have-no.application o a Criminal
Court investigating a charge under. section 210 of the Indian
" Penal Code. In construing section 210, it was necesSaly, we
think, for the Joint Sessions Judge to attach to the word “ s
isfied” its ordinary meaning, and not ‘to understand 1t as
referring only to decrees, the satisfaction of which has been
¢ cortified. The word  satisfaction’ is used in its ordinary sense
in the first paragraph of section 258 of the Code of Civil Proce-
dure ; and if the Legislature had intended the last paragxapb
of tha.t section to have any apphcatlon to Criminal Courts, care
would probably have been taken to express such an 1ntent10n
: clearly We are of opmlon, thelefoxe, that the accused’s decree
was ‘ satisfied,” within the meaning of section 210 of the Indian

Pena,l Code, in 1espect of the payments, aO'gregatlng Rs. 250,

under the instalment bond of July, 1882, for which no credit
was. given in the apphcatlon of June, 1885; and, if this view

is correct, then, there can be no question that, by presenting that
application and denymg the execution of the bond, the accused -
attempted to commit the offence made punishable by secmon,

210. He attempted to’ fraudulently cause a decree o be executed

against the complainant for the two ‘payments in questlon, in-
respect of which it had been satisfied. We, therefore, affirm the

conviction under sections 210 and 511.

“The - appeal is- dismissed as 1egards the convmhons under -
sections '193-and 511 and 210 of the Indian Penal Code;-and-

allowed as regards the conviction under” sectmn 199, It is. dls-
missed as regards the sentence.- = st '
()2 Beng. L. R., Ap. Ju.; Cr., 1.

209

1886, °

QUEEN-, -
EMPRESs ™

v, ¢
Biruar



- 300
18865,

QUEEN-

EMPRESS
.

Bircst

Davirdar.

THE INDIAN LAW REPORTS. [VOL X

JARDINE, J. ——I think the Joint Sessions Judge was rlght in hold- -
ing that the rule. of civil procedure contained in the last clausd
of section 258 of the Code of Civil Procedure does mot affect:

the substantive criminal law. That Code requires that. adlust-

ments made out of Court shall e certified, and provides a pro- -

cedure for the purpose. Uncertified adjustments, it ‘goes on
to say, are not to be recognized by any Court. But the words
do not seem to me to be used in order to bar the 1ur1sdxctmn of

‘the Criminal Courts. The learned Judge is right in seeking
~ analogies in enactments abodt limitation, or those which pro-
* hibit the Civil Courts from admitting as evidence unstamped -
or unregistered documents which require stamp or registration.
- To say, however, that claims or documents rejected on grounds
- like these may not be the subject of criminal prosecution, would
" be- erroneous. Such a doctrine would allow impunity to many

frauds ;. whereas one great function of the Courts is to regress:

. fraud. The argument that the act cannob be frand, because®the
Civil Courts, which are Courts of Equity, do not relieve against. '
it, appears to me inapplicable, as section 643 of the Civil Procel#
. dure Code empowers the Civil Courts to detain persons accused:

of having committed the offences described in sections 193, 210

A

and other sections of the Tndian Penal Code, and to send such

been ‘created by the Act passed to amend the Indian Penal

" Codé in 1882, or that to amend the Criminal Procedure Code
_passed in 1884. The interpretation we adopt mot only avoids
 the result of leaving fraud unpunished, bitt assists in carrying
. oub the plain intention of the Civil Procedure Code, sections 235
2 ‘and 258 of which impose on decree-holders the duty of giving:
~ the Court information about adjustments made out of Court.:

 We have not been referred to any decision to the contrary ; ‘and

The Queen v. Mutturaman Chett!) is a direct authority, as: to_
the apphcablhty of the provisions of section 643 of the le
mILR4MM3%“‘

~ persons before Magistrates. The power relates to ““any such
_ offence ;” the langnage of sections 195 and 476 of the Criminal
 Procedure Code, which also relate to criminal prosecutions, is’
" equally wide; no exceptions are made with reference to adjust-
ments unrecognized by Civil Courts, nor has ariy such exception
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Proced’ure Code - to frauds snmxlar to that proved in the 0aso
..befox'e us, S <. :
I thmk t00, that the wilful attempt of the accused, by means

of: false statements, to use tho process of the Court to recover
‘money twice over, comes within the mischief at which section 210

of the Indian Penal Code (XLV of 1860) strikes. In the reported

cases, such attempts are censured by the High Courts as ““ fraud,” -
" gross frand,” or “chéating ;” and it is difficult to imagine any
“reason why the Legislature should have considered them lesg

proper objects of criminal pumshment than obher fraudulenb

,:clauns.

. Lagree with my brother Blrdwood in holdmg that whab b'he :
prisoner did, brought him within the words of sectiong 511 and 210
and of section 193 of the Indian Penal Code (XLV of 1860), and ‘
‘ I {vould uphold the convictions under those sections, -~ .-

~'Conviction and sentence under sections 193 and 511 and - 210 -

of the Indian Penal Code upheld O’onthzon under seatcon 199

»reversed.

ORIGINAL CIVIL.

’ . Before Sir Charles Sargent, Kt., Ohief Justice, and Mr; T uétice "Bayley -
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DADAJ T BHIKAJI, (0RIGINAL PLAINTIFF), APPELLANT, . RUKMABAI' Marchsleé 19
7R L

. - (ORIGINAL DEFENDANT), REerNDENT.
Husbcmd and wife—Restitution of conjugal rights among Hindus —Smt 53/ o hus-

band—-meaye dumny wy"es mfancy-—Non-consummatwn of mar mage pnor

“to suits :
A., a Hindu aged nmeteen years, way marrled by one of the approved forms of

f"marnage to B., then of the age of eleven years, with the consent of B.’s guardians, -
" After the marriage B. lived at the house of her step- -father, where A, visited from
: nme to time, The marriage was not consummated. - Eleven years after the mar-

"riage, vin, in 1884, the husband called upon the wife to go to his house and live
With him, and she refused, He thereupon brought the present suit, praying for

restitution of conjugal nghts, and that the defendant might be ordered to take

“np herresidence with him.  The Coutt of first mstance held that the suit was

not mamtamable(l)
< . Suxt No 139 of 1884

o R :,, (l)S’ee_’I L. R.y9 Bom., 529.
B 2071 ’ '
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