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-sentence, and direct the prisoner “tobe’ trled before aCourt of

competent ]umsdxc(non
- We think we ought to add that in order properly to carry out

-thie intention of the Legislature, a Court of Session for a Sessions
~Division, including Perim, remains to be created, and a Judge

appointed: thereto by the Local Government. We notice that, in
enacting section 7 of the Code of Criminal Procedure (Act X of

'1882), the words “excluding the Presidency towns” were inserted ;

and it is probable that, if the peculiar jurisdiction of the Court of

the Resident and the complete provisions made in Act II of 1564

for the Aden seftiement had been brought to notice at the time, a
similar exclusion of Aden might have been made, so as to make
the meaning of the second clause of section 1 of the Code more

readlly appament as regards the local jurisdiction.

Conviction cmd sentence reversed, and re- trial or dend

APPELLATE CRIMINAL,

Before Mr. Justice Birdwood and Mr. Jusﬁce Jurdine,
' QUEEN-EMPRESS » MANGAL TEKCHAND, #
‘Ofder of transfer—Powers of the High Court—The Code, of Criminal Procedure
“(det X of 1882), Sec. 526—The Scheduled Districts Act XI V of 1874
-Secs: 3, 5, G—The Aden Act IT of 1864,

" Per anwoon, J. :—The High Court éannot, under section 526 of the Cmmmal
Procedure Code (Act X of 1882), any more than under section 25 of the Clwl
Procedure, Code (Act XIV of 1882}, direct the transfer’ of a cage, which is not
Properly beforc & Subordinate Court. of competent ]urlsdlctlon to receivé and
try ity i . .

Pecmy Lall Moaoomdm' v. Komal Ki 9];015 Dassiall) followed-

szen L'mln ess v, Thalu@) dl%tmgmshed _

- hder sectlon 5 of the “Scheduled Districts Act XIV of 18747 thé Loeal
Govemment cannot, by cxtendmg an Act which is of necessarily restmcted appli-
vatlon, make its provisions applicable to an entlrely new sub]ect mat’cer, viz., the.
htxgatxon of a new local area, - ; ‘

Accordmgly where the Government of Bombay 1ssued the followmg notlﬁca-
txon No. 823 of 1886:-~¢“ In. exercise of the powers conferred by, section 5 of ‘the
N )

B # Criminal Application, No. 63 of 1886.
(1) I L, R., G Calc,, 30, : ) AOLL R, 8 Bom., 312
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Scheduled D1str1cts Act XIV of 1874, the Governor of Bombay in Couneil is pleased
W1th the previous sanction of the President in Council, to extend to the 1sla,nd

of Perim the whole of Act IT of 1864 of the Governor General in Council, with

the exception of sections2, 17 and 23, The Governor in Council is further pleased,-
in exercise of the powers conferred by section 6 of the Scheduled Districts
Act X1V of 1874 and by any other enactment, to direct that the Resident at Aden
shall be Sessions Judge and Court of Session for the island of Perim, and shall
exercise the same jurisdiction and powers in respect of the administration. of civil
and criminal justice in the said island, and in respect of the trialof persons com”
mitted for trial by the Court of Session for offences committed in the smd island
as are vested in him in Aden by the said Act ?

Held, that the provisions of the Aden-Act II of 1864, which (as appears from
the preamble) deals with the litigation of Aden alone, could not be extended
to Perim, without enlarging the subject-matter of the Act.

Held, also, that the appointment of the Political Resident at Aden as a Sessions

Judge and Court of Session for the island of Perim, made under clause (a) of
" section 6 of the Scheduled Districts Act XIV of 1874, was valid and effectual with-
reference only to the provisions of the Criminal Procedure Code, and that that
- portion of the notification which regulates the exercise by the Resident of lus
powers with reference to Act IT of 1864 should be treated as surplusage,

A prisoner charged with having committed murder at Perim was committed
by the Magistrate there on the 26th August, 1885, for trial before the Political
Resident at Aden, by whom he was convicted and sentenced o death on the 14th-
September, 1885, On the 25th Jauuary, 1886, the High Court of Bombay reversed
the conviction and sentence on the ground that the Court of .the Resident had no
jurisdiction over-the island of Périm;, and that-the Resident, not having ‘been
appointed a Judge of a Court of Session for that island, was not competent to

try the prisoner. The High Court ordered a retrial before a competent Court.-
On the 10th February, 1886, the Government of Bombay issued #he notification.
(No. 823), above set forth. On'the 11th March 1886, an application was’ made

to the High Court of Bombay for the transfer of the case to 'mother Court of
Session or to the High Court for trial.

Held, that Perim 1y a Sessions Dn'lszon, and that, after the estabhshment
under the Code of Criminal Procedure, of a Court of Session for the Perim Ses:
sions Division and the-appé)intmént of the Resident at Aden as Sessions Judge of
that Court, the accused stood properly committed to a Court of Session. The
High Court, therefore, could transfer the case from that Court, under section 526:
of the Code, to any other Court of equal or supenor ]unsdxctlon, or to the ngh
Court of Bombay :

Per JARDINE, J, :—After;the ngh Court had annulled the proceedmgs in the
Court; of the Resident at Aden as without jurisdiction, the case conld not be treated
as still pending in his Court ; and as there was no Court of Session in existence at

he time of the commitment, it necessanly followed that the case remained in the .

Magistrate’s Court
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/- But, whether the case was cons1dered as- pending in the Court of a Matg)strate,

:j or of a.Resident, or of a Sessions Judge, .the High Court has the power to trans.”

fer it, and that under the circumstances the case shonld be transferred to‘ thek

- High Court for tnal '

Tars was an apphcatlon by the Government of Bombay, under-
section 526 of the Criminal Procedure Code (Act X of 1882)4
‘praying that the case of Queen-Empress v. Private Mangal Tel-
‘chand (see supra, p. 263) be transferred to another Court of
Sessmn ot to the High Court for trial. C

In this case on the 25th January, 1886, the ngh Comb‘

(Birdwood and-Jardine, JJ.,) reversed the conviction and sen-:

tence recorded by the Resident at Aden, on the ground that the
Court of the Resident, established nnder Act IT of 1864, had no
jurisdiction over thid“island  of Perim, and that the Resident
not having been appointed a Judge of a Court- of Session for
that island, was not competent to-try the prisoner. 'Acc’ordingly,'
the prisoner was ordered to be re-tried before a Court of com-
petent jurisdiction. Thereupon the Government of Bombey, i
exercise of the powers conferred by sections 8, 5 and 6 of the
Scheduled -Districts Act (XIV. of .1874), issued :the -following:
notifications on the 10th Febroary, 1886 :— -

" “Gover nmén‘tf“Ndﬁiﬁcation No. 8220).—TIn exercise of the power
‘conferred by section 8 of the Scheduled Disfricts Act XIVE

‘of 1874, the Governor of Bombay in Council is pleased, Wlth
. the previous sanction of the President in Couucil, to declare that;

the said Act is in force in the island of Perim.’’

e Governmenb Notification No. 828®W.—In exercise of the'
powers conferred by section 5 of the Scheduled Districts Act, XIV
of 1874, the Governor of Bombay in Council is pleased, with the.

prev1ous sanction ‘of the President in Countil, fo extend fo the

island -of Perim the - whole of Act'IT of 1864 of the- Governor

-Genéral in Conneil, with the excéption of sections 2, 17 and 23.
* The Governor in Council is further pleased, in exercise of the-

powers conferred -by section 6’ of the Scheduled Districts™ Act
XIV 0f 1874 and by any other enactment, to dlrect that “the”

Resident at Aden shall be Sessions Judge. and Oomt of Sessions’

@) Vide Bombay Government Gazette dated 11th Febr uary, 1386, Part 1, page IOo
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" for +thessland of Periin; and shall exercise the same jurisdiction"'
“and powers in respect of the administration of ¢ivil and criminal -

justice in the said island, and in respect of the trial of persons
-committed for trial by the Court of Session for offences committed

i.’ryi'kthe said island, as are vested in him in Aden by the said Act.”
, ;On the 3rd March, 1886, the application for a transfer of the -

case was made on behalf of the Crown, on the ground that the
witnesses for the prosecution had left Aden after the conclusion
of the trial in the Court of the Resident, and were ab present
at Mhow. : :

Latham, (Advocate Greneral), with Pundumng Balzbhadm,
Actlng Government Pleader, moved in support of the application :
'T:'The Government notification of the 10th February, 18$6,
extends the Aden Act II of 1864 to the island of Perim. But

it' is .open to question, whether an Act, which regulates the

litigation of a particular area, can be extended to another area.
It is difficult to perceive how the extension of the Ach can
have any practical effect without enlarging the subject-matter
of ‘the Act. The difficulty would have been obviated, if ‘the de-
ﬁuition of Aden had been enlarged s0 as to include Perim,

Independently of the ‘notification, I contend that the caso
should be treated as still pendmg in the Resident’s Oourt although

he. had no jurisdiction to try the case. The prisoner was, indeed,

~committed to a wrong Court, but the commitment should not; be

 seb aside, unless there has been a failure of Justlce—Queen Bmpress
v. Thaku®, On the authority of this case, I ask that the case

‘be transferr ed to the Sessions Court at N aSlk as the Wltnesses for
the prosecu’mon are now at Mhow,

BIRDWOOD, J.:~This is an apphcamon by the Government of :
" Bombay, praying that the case of Queen Empress v. Mangal Tek- -

chand “be transferred to another Court of Session or *to the High
Court “ for trial”’ - The application does -not state in what Court

of' Session the case is now pending ; but ‘we have been asked by
the learned Advocate General, who appears for the Government, -

to :consider the case as.one. standmg committed to the Court of
“(I, L. B., 8 Bom., 312,
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~'the Resident at ‘Aden. - The witnesses for the prosecution are"

now at Mhow, and the ‘case, if transferred to a Court of Session;.
could be conveniently tried at Ndsik. -If we have the power to"

order the transfer; the case is one in which we ought to exercise:

that power, for the reason stated. "~

“ Thé case was committed for trial by Captain Snell, Magistrate:
(First Class) at Perim, on the 26th August, 1885. It was tried by,
the Political Resident at Aden on the 14th September, 1885, He
convicted-the accused, on his own plea, of murder, and sentericed
him to death. The case was referred to us under section 28 of
Act TL.of 1864, We annulled the conviction aud sentence on”
the 25th. January last, on the ground that the Court of the
Résident, established under Act II of 1864, had no jurisdicti‘oﬁ}
over the island of Perim, and that the Resident had never been’
appointed a Judge of a Court of Session for that island. He had,.
therefore, no Jumsdlcmon to try the prisoner, whose trial’ xve :
accordmgly, ordered hefore a Court of competent Junsdlcmon

‘After we had so dlsposed of the case, the Government oE"
Bomba,y, in exercise of the powers conferred by sections 8 and 5 of:
the Scheduled Districts Act, XIV of 1874, and with the pre\nousi
sancbmn of the Government of India, declared that Act to be in
force in the island of Porim, and extended to the island * the
whole of Act IT of 1864, with the exception of sections 2,17, and
282> At the same time, “in exercise of the powers conferred by
section 6 of the Scheduled Districts Act XIV of 1874 and by any

~ other enactment,” the Government, (without specifying any other

enactmen{;) directed that the Resident at Aden should be “ Ses-

 sions Judge and Court of Session for the island of Perim,” and’
“that he should “exercise the same jurisdiction and powers in’
respect - of the administration of civil and criminal justice in the

said ‘island, and in respeCt of the trial of persons by the Court’
of:Session foroffences committed in the said island as are vested
in him'in Aden by the said Act.”  The notifications under sections
8,5, and. 6 of the Scheduled Districts Act XIV of 1874 are dated

the 10th February, 1886 ; and it may be taken to: have 'been the

intention of the Government that, from that date; the civil and
crimina,lrlitigation of the island of Perim should be subject to those
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provxsaons of Act II of 1864 which have been extended totheisland;
We ha;vgwrecelved .no communication from the Government with -
reference to these notifications ; but we are probably not wrong
‘in assuming that their issue was due to our decision, in this case,
of the 25th January last, and' that the immediate object. of the

Government was to create a Court which should have jurisdiction -

'to accept the commitment made by Captain~Snell on the 26th
August, 1885, and to try the prisoner. .If that object has been
accomplished, there would -be no difficulty, I think, in holding
that the new Court is now legally seized of the case, and in order-
ing the transfer applied for. : S

“The. island of Perim having become a scheduled district on

the 10th September, 1884, as pointed ont-in our judgment of the
25th January, and the notification under section 8 of the Scheduled

Districts Act XIV of 1874 having been published in the Gazette of "

India and the local Gazetbe, that Act is now in force, “ according
to the tenor of the notification,”” which, under section 4 of the Act,
is “binding on all Courts of law.”” Section 5 of the Act enables
“the Gtovernment to extend to a scheduled district ¢ any enact-
ment which is in force in any part of British India at the date of
such extension.” Act IT of 1864, which is'in force in Aden, has,
accordmgly, with the exception of three’ sections, been extended
to Perim. . A doubt was suggested by the Advocate General, at
the ‘hearing of the present application, as to the- possibility of
extending with any practical effect an Act which deals with the
litigation of a particular area only to ancther area. ::He preferred,
therefore, to treat the case as one- still pendmg before the ;Court
of the Resident at Aden, even though the Resident, as. J udge of
a Court of Session for Aden, might have no jurisdiction to try it ;
and argued on the guthority of the Queen . Empress v. Thdku®,
that as the commltment o t}mt Court conld not be set aside’ unless

a failure of justice had been occasioned, this Court could even now -

transfer the . case to another Court of Session. But.if the doubt,
which has thus been raised, be well:-founded, as I think it is, then,
cleaﬂy,' the case stands unaffected by the recent notification under
section 5 of the Scheduled Districts Act XIVof 1874, though

‘OL L R., 8 Bom,, 312,
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-Court had no jurisdiction to try it. If Jumsdmbmn has not’
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other enactment.”” We have already found that the Resxdent :

been . conferred on him by the notification, extending qgrtax_nf
provisions of Act IT of 1864 to Perim, the case is not pro.:

‘perly before his Court; and Peary Lall Mozoomddr v. -Komal

Kishore Dassia® is an authority for holding that a transfer of a cas;a

- ‘can only be directed “from a Court having jurisdiction to Teceive

and try it.”’ That was a case under section 25 of the Code of Civil

- Procedure (XIV of 1882); but the principle of the decision would

apply also to eriminal cases, No doubt, in the case of Queen Empross
v, Thalu®, West and Nandbhdi, JJ., actually ordered the transter

.of a case which had been wrongly committed by a Maglstrate,

who had no. territorial jurisdiction, to a Court.of Session, which

~had no territorial jurisdiction, to another Court, to which it ought .
to,_have been in the first instance committed by a Magistrate
“having jurisdiction; but the judgment of this Court contains
" no decision as to the legality of such a transfer;. and the case
.was not argued; and, moreover, what was really ruled in that case-

was that, under section 531 of the.Code of Criminal Procedure
(X of 1882), the order of commitment could not be set aside. In the

“present. case, the conviction recorded by the Resident has already

been set aside; and, unless he is empowered by the recent . no'a-,ﬁ
fications to resume the trial ab initio, the effect of our: decision
is to bar his cognizance of the case entirely, and to prevent our

fholﬂing that it is before him in any sense at all. -

Tt may be remarked that, if Act IT of 1864 can be extended

‘w1th practlcal effect to any territorial area beyond the limits of’
’fAden, it does not necessarily follow that by its recent extension

to” Perim it would be in force there in the same way that it is'in_

“forcein Aden. It was already in force'in Aden before the present ;
‘Code of Criminal Procedure (X of 1882) became law. Under section-

"1 of the Code, it is, therefore, unaffected at Aden by the prowsmns .
-of the Code: But, as the saving clause in section 1 as to 'special
and local -laws applies only to such laws as were in force when

‘jthe‘Oode became law, and as Act II of 718641 was. extended to

® I L. R, 6 Cale.,'30, ® 1, L. Ry, § Bom,, 312,
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orim’ only in February last, it Wzll if practically in force ab all,
affected there by the -provisions of the Code.” The Code and
“the Act w1ll bo in force side by side, and the Act having been
“én }:ted béfore the Code, though it was extended to the 1sland
‘affer ‘the Code was in force there, it might be a questlon
f‘whether the one or the other was to be regarded as the later

expressxon of the will of the Legislature, to which effect was to "
be given whenever the provisions of the two laws came in

conflict.  But I do not discuss any such question, as I am of
opinion that the recent extension of Act IT of 186} to Perim must
be practically inoperative. We have already remarked, in our
judgment of the 25th January, that the Act contains in itself no
provision for its extension. The subject-matter for which it
‘makes provision is the litigation in certain Courts constituted for
a-certain local area. It is not possible, by extending an Act,
which is of necessarily restricted application, to make its provisions
applicable to an entirely new subject-matter, viz., the litigation
of a new local area. - The limited scope of the Act is indicated
by its preamble, which cannot be read except in connection with
the litigation of Aden itself. -Something more is required,
therefore, -than the mere extension of the Act to Perim. = Its
bare provisions. as to procedure cannot be dissociated from - the
snbject-matter with which they deal; and the subject-matter is

incapable of transfer. But, if the extended procedure has nothing-

to operate on, it becomes ineffectual. It is necessary, then, to
enlarge the subject-matter of the Act, as well as to extend its
provisions. In the present case, this might, perhaps, have been,
done, as suggested by the Advocate General, by enacting a new
definition of the term * Aden,” 50 as to make it include Perim.
The desired object has not, in my opinion, been obtained by the
means actually adopted. - If this view be correct, it follows that'
the: Code of Criminal Procedure is still in full- force at Perim,
unaffected by Act II of 1864, just as it was before the recent
notifications were issued.

Tt remaing, however, to consider whether effect can be given-

to that part of the notifications which purports to be issued-
under: ¢ section 6 of .the Schedaled Districts Act XIV of 1874”
£ 109--6
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and “any othel enactment )’ and Whlch appomts the Resuient ab:
Aden “ Sessions ‘Judge ‘and Court of Session for:the island of:
Perim.” ~ Such an appointment could be made under claises’
(a) -and (c) of section 6 of the Scheduled. ‘Districts Act XIV of
1874 and the Code of Criminal Procedure. It could not be made"
under Act IT of 1864, which does not empower the - Government.

‘to appoint- Sessions Judges. - It- was; indeed, the apparent:in.

tention of the Government not. to appoint a Sessions Judge for
Perim with the ordinary powers of a Court of Session’ under the
Code, for the notification expressly contemplates the exercise by

the Resident of the same jurisdiction and powers in respect of
litigation at Perim'as ave vested in him in Aden by the- Act.
‘But-if the Actis not in force \in Perim in any real sense, 50

much of -the notlﬁcatlon as is issmed with reference to the Act
may ‘be treated as surplusage, and effect must be given, if possxble,

“to the remainder. . Can the Resident, then, be regarded as the

Sessions Judge of Perim under the Code? I think thathe can be
so regarded ; for, as the Scheduled Districts Act (XIV of 1874) is

~now in force in Perim, the Government is empowered to appomb

officers'to administer- * - * criminal justice * * - within the
Scheduled  District” of Perim; and as the Code of Criminal

- Procedure is also in force there, the Government is ‘empowered

to- ¢ direct by what authority any jurisdiction, powers, or duities

‘incident to the operation of " the Code shall be executed or per-

formed. By appointing the Resident at Aden to be  Sessioiis

‘Judge?” for Perim, the Government makes an appointment under

clause (a) of section 6 of the Scheduled Districts-Act XIV of-1874.

- That portion of the notification which regulates, presumably un-
~der clause (¢). of the section, the exercise by the Resident of ‘his

' powers with reference to Act II of 1864 is ineffectual,: The.

- ‘appointment made under clause (a) of the section must: be. held'
16 be effecbual with reference only to the provxsxons of the Code

Sectmn 7 of the Code ansumes the ex1stence of a Sessxons DIVISIOD

}m every part of British TIndia, where the Code is in foxce, outsnde
-the Presidency - towns, It does not contemplate tke constitution
_of - Sessions . Divisions by the Local- Governments, which can

only alter the limits of D1v1slons, or, w1th the prevxous sa,uctlon'
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of. the Governor. General in - Council; the: number :of Divisions,
Every . Province is, : by ‘operation of law, a Sessions Division or

consists-'of - Sessions Divisions. - There -is' no place; therefore,
which escapes the pervading foxce of the . section. -Every place’

in the Presadency or Province of Bombay, outside the Presidency -

fown,is a : Sessions. Division or a part of a Sessions. Division. .
© The island of Perim, therefore, is a Sessions Division ; and asit
.is competent to. the Government, under section 9 of the Code,
.to eéﬁablish a Court of Session for every Sessions Division and
.fo appointa Judge of such Court, the appointment of the Resident

‘ab- Aden to. be Sessions Judge and Court of Session for: Perim
‘must be regarded as effectual under section 9 of the Code. ‘:As

. Perim is a Sessions Division, it is also a District under section 7 -

-of the Code.. By Notification No. 471 of the 19th January, 1885,
. (Bombay Government Gazette, 1885, p. 99), Captain Snell; com=
~.manding the detachment at the island of Perim, was « appointed
;to be a Magistrate of the First Class under section 12 of Act X

of 1882.” . The notification does not specify the District in Whlch.

“he is appomted a Magistrate of the First Class. - In notifications
~..under section 12 of the Code, the District is generally specified,
and it clearly ought to be specified. " But I would not hold. the
.notification to be bad for uncertainty ; for, Perim being a District,
- -and Captain Snell being described as the ofﬁce1 “ commanding
Athe detachment ab the island of Perim,” it' may be held. that
.the Government has appointed him to exercise magisterial powers
"in the Perim District.. -I would hold .the »a,ppointment, therefore,

tobe'valid. The commitment of the case of Empress v. Mangal.

Tekchand by Captain Snell, on the -26th -August, 1885, to.the
. Court of Session was, therefore, also valid.. There was, at that

.time, no Court of Session for Perlm but such a Court has now

:been established, ‘and s, therefore, competent to accept any
Iegal and subsmtmg commitment. Assoon asa Court of Session
. was esta.bhshed and a Sessions Judge appointed on the 10th
‘February last, the commitment may be held to have been
~-accepted ; and the case being now properly before a Criminal
Court subordinate, under the Code, to the anthority- of this Court,

“we can legally transfer i, under sectlon 526 of the Code, to any
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-other such Criminal Court- of - equal or supemor ]urlsdlct‘ion, or 7
- to. this Court. -

I wonld order that the case be tmnsferred to, and trxed by,
‘this Court '

‘JARDINE, J. ——I concur in making the order, but for different
reasons, which, I think, I ought to state. The offence of murde_r,%

_with ‘which the pu'soher -was formerly charged, is triable, under
- section 28 of the Code of Criminal Procedure (Act X of 1882),

" by the Court of Session. Captain Snell, who committed the case,
.signed the charge as a Magistrate of the First Class, Perim.

Division, déclared the offence to be “ within the cognizance of the

- Court of Session,” and added the foIIowmg ‘direction :—

“«And I hereby direct that you be bried by the sald Comb on B

 the said charge

- No questlon has ]oeen'raised by either the Crown or the

:prisoner as to the competency of the Magistrate to "hold” the

inquiry or to make the commitment ; and withoub full argument -

Tam not prepared to question its validity.

The record: contains a letter, dated the 26bh August Iast ;-

- from - Captain Snell to the address of the * Session Judge of
" Aden,” intimating that he had that day committed the prisoner’
‘to take his trial before the * Court of Session”” We may
- presume that this letter was received by the Resident at Aden,
- who held the frial and convicted the prisoner of murder, :«Lnd'g
(ﬁ sentenced hlm to death

For “the reasons glven in our judgment of the 25th *January '

: Iast, we a,nnulled the .conviction and sentence, and directed the
; ,pr1soner to be tmed before a Court of compebent ]urxsdlctlon

We ‘have been: moved by the Advocate Greneral to d1rect the'

“case 'to' be transferred - for trial to a Court of Sessmn or to this-
fCourt as the general convenience of the witnesses will- ‘thus be
}:promoted thirteen of them belng ‘now at Mhow Wxth thelr 160‘1-‘

ment.- The Sessions Court at N4sik has been suggested as con-
‘venient.
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We. ’hqve, therefore, to consuler clauses 29 and .38 of the

Amended Letters Patent and sectlon 526 of the Code of Crlmlnal
Procedure (X of 1882), )

'Under sectlon 526. this Courb may order —

‘ “ (1). That any offence be mqun'ed into or tned by any Conrt
not empowered under sections 177 to 184 (both inclusive), but i m

'other respects competent to inquire into or try such offence;’:: . e

" (2). That any particular criminal case or appea] or class of
such cases or appeals, be transferred froma’ Criminal - Court.
subordinate fo its authority to any other such Cmmmal Gourt of
equal or superlor Jurlsdlctlon 5 : :

“(8). Thatany partlcular crlmmal case or appeal be transfemed
‘to and tried before itself ; or V

“(4). - That'an accused person be commltted for tmal to 1tself
‘or to a Court of Session.””

" The first of these cla.uses would probably apply to cases’ like

Queen Empress v. Thaku ®; so as to enable this Court to order .
“the trial .in the Court to which the commitment has been
made when that Court has no territorial ]urlsdlctlon over the

offence. In the case of Empress of India v.. Jaganndth de-

cided under the Code of 1872, (of which sectxon 70 nearly ‘corre-.

sponds to section 531 of the present Code), the proceedmgs were

held to be illegal ab initio, and were quashed on that ground, no

onder havmg, apparently, been made prev1ously by the High Courb
under that part of section 64 of the older Code, Whloh corresponds
miore or less with clause 1 of section 526. Tt is not .suggested,
“however, that we should authorize the Resident at. Aden to try
_ the prisoner a second time ; but the learned Advocate Greneral
_has remarked on Queen Empress v. Thaku ©, as anthonty for
our treatlng the présent case as one ab present in contems
plation ‘of law-in the Court of the Resident at Aden under

Captain Snell’s commitment, and so capable of bemg transferred
from that Court,

I am unable o accept that view. In our previous ]udgment
'we held that- the. requlrements of- the Code .of Criminal Proce-
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dure as regards Perim had not been satxsﬁed Referrmgto that
Code; sections 7 and 9 ‘we said that “a Court of” Session for &
_ SessionsDivision, including Perim, remainstobecreated,andaJudge
appointed thereto by the Local Government.” . When, therefore,
Captain. Snell made out the commitment, there was no Court of
Session established, nor Sessions Judge appomted by. the Local
‘Government. There was no jurisdiction in existence at Perim
competent to try the prisoner. The case has thus arisen, which
Mr. 4. D. Mayne, in his Commentary on section 4 of the Indian
Penal Code, suggesbs as possible, viz., *“ where a crime is com-
rmbted inland within the British territories, but in a place where

‘no Courthas jurisdiction”®. ~ The present cn'cumstances differ

from those in Reg. v. Gap@) where there was-a Court Wlth jur-
isdiction -over the offence, although the sole Jndge was incap-
able of holdmg the trial. Tt was held, however, that, in commlt-

ting the prisoner to be tried by that Court, there was no error in

law on the part of the Maglstrate The tendency of the dG‘CISlOnS
is to uphold commitments ; and as the subsequent letter to the
Sessmns Judge of Aden need mot be treated as aﬁectmg the :
formal charge containing the proper direction about the . tmal I
Would look to the latter document alone. I_would add that, as
We “have annulled the proceedmgs in the Court of the Res1dent
at Aden as withont ]uusdlctlon, we cannot now treat the. case. as

beingi in his Court; but as there was no Court of Sessmn in emst-
‘ence . to which the Magistrate could send the case, it necessanly

follows that the case remained in the Magistrate’s Court.” In’
order to carry oub the order of this Court, the Magxstra,te had

‘a duty to perform, under section 218 of the Code of Cmmlnal
‘Procedure (Act X of 1882), namely, to present the case before a

competent Court, and, under section 220, the prisoner must have

fbeen in custody under his warrant in the 1nterval

Under the view wlnch I take of the sublect 1t 18, unnecessa,ry :

:'to consider what is the effect of the notification extendmg to

- Perimthe Act IT of 1864, with the excéptions of sections 2, 17,
‘and 23. T perceive nothmg in"the remaining portions of that-
‘Act or m Act XIV of 1874 to a,ffect the power of tra.nsfer of the '

o Mayneslndlan Ponal Code, 12th ed,p. 1 (2) LL R., 1 Bom., 811,-
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case whxch thlS Court possesses T agsume that no- actlon has 1886,
“beon taken- ~by the. commxttmg ‘Magistrate since this Court; © QuEgN:
annuiled the conviction and sentence and passed its direction. < E’m‘m -

Tk was famtly suggested by the Advoca.te General that our Tiﬁ%’;‘i‘l‘m
previous order’ was open to review, and that section 531 made :
the proceeding$ of the Resident valid, - But we ' ¢cannot now’ TE-
instate the conviction and sentence ; and we observe that section”

531 was not relied upon ab the hearing. - As a prisoner convxeted

by the Resident is deprived of the appeal which lies from Courts

of Session to this Court, the prisoner over whom the Resident:

wrongly assumes jurisdiction may be seriously prejudiced by the:

deprivation of a right regarded by both the Legislature and the*

Courts as essential to justice. See The Empress v. Tsit Qoe® and

Reg.v, Vyankatsvdmi®which illustrate the gravity of the questlon. -

These remarks do not apply to a trial in the High Court ; and we.

must now consider whether we should not transfer the case for trial

by the High Courtin orderto obviate objections ! to inferior ]umsdlc-

tions. If the case be considered as pending in the Maglstrate 8

- Court, these ob]ectxons do not arise; but if it were ultxmately tol

be -held that a Conrt with powers similar to those possessed by
-the Court of the Resident at Aden under Act II of 1864 has been

established for Perim, and has becore’ legally sexzed of the caso,-

it might be objected that such & unique Court is’ superror ‘to 4

Court of Session, and that an order bransferrmg 10 a’ Oonrt of’f

‘Bession was ountside the powers conferred by section 526 Bemg_;/
of opinion that, under any cir cumstances “this’ Court hag the.
power of transfer, whether the case be pendmg in a Court of ar
Res1dent or of & Sessions J udge or of a Maglstrate, I think the~
proper order to be made is an order under clause 3, transferrmg
the case to be tried ia this Court

T1 ansfer of the case order ed
‘& I L. R., 4 Cale.; 667. )2 Bom. H. C. Rep., Cr. Ca,, 106
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