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In Maydrdm Sevdrdm v. Jayvantrdv Pindurang® and Ndariyan :

Papmixar v, Pdndurang®; which are cited in the judgment in the above
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case, there .were special circumstances which were relied on. by
the Court as affording ground for holding that the plaintiff had:
been efficiently represented by the manager. Without express~ v‘
ing any decided opinion as to the soundness of the doctrine

- enunciated in Gan Sdvant v. Ndrdyan Dhond Sdvant® we think.

that in this case the Courts below were right in holding that the:
plaintiffs, who were minors at the time, were not efficiently re-:
presented in their brothers’ suit, there being no evidence to show’

" that they assumed to act on behalf of the family, or that either

of them was de facto manager of the family property.

“~We think, howéver, that the documents which appellant by

his application, exhibit 44, wishied to give in evidence, ought to

have been admitted, The appellant had mentioned them, on 4th

March 1880, as being documents in another suit which he
wished to give in evidence, and would produce on 20tk
- October, the day to Whlch the heannO‘ was adJourned and plo-
duced them. :

We must, therefme reverse. the detrees, and send down the

* case for retrial. Costs of appeal to abide the result

) o Dem "6 1eversed and case remanded.

M I’rmted Judgments for 1874 p. 41. (2) ILL R,5 Bom ., 685,
N (3)I L.R., 7 Bom., 467, .
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Res Judzcata—Buzc on o family arrangement—=Second suit for the same subject matter
“as co-sharers—Causes of actzon-—L@mzmtzon Acts XTIV of 1859 and IX of 1871, ‘
_The defendant’s great-grandfather was unclg of one Bdldji Hari, who was the
great:grandfather of the plaintiffs, and they (i.c., the defendant’s great-grand.

father and his nephew B4laji) were entitled in-equal half shares toa certain’
vatan property. The defendant and his brothers now represented the former,

* Second Appea] No. 31 of 1883,
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and were entitled -to his'half share, and the plaintiffs represented the latter,
and were entitled to his half share. The plaintiffs’ father, Balaji Rudra, lived
with the defendant and the defendant’s brothers, Mahdd4ji and Krishnéji\ as
members of an undivided family up to the year 1845,in which year the plaintiffs’
father (B4l4ji)- being then: absent from the village, the defendant’s. brothers,

Mahdd4ji and Krishnaji, executed a deed of partition whereby they divided the -
ancestr#l property into two equal shares, one-half of which the plaintiffs’ father

was to receive—the other half going to the defendant and his brothers. The deed

among other recitals, contained a clause to the effect that the plaintiffs’ f'tther‘

heing then absent from the village, the defendant’s brothers wounld- manage- ‘his
shave during bis absence, and on his return hand the same gver to- him-on hzs
paying the expenses incurred by them in such management,

In 1873 the plaintiffs’ undivided brother brought a suib agamst the defendant
and others on an agreement alleged to have been executed between him (plmntxﬁ‘s
brother) and the defendant and his brothers, by which the said brothers had bound

themselves to return one-third share to him (the plaintiffs’ brother). - This suit was
dismissed as against the defendant, ashe had not been a party to that agreement,
and plaintiffs’ brothor was referred to a separate suit for partition agamst the
defendant.

The plaintiffs, therefore, now bronght the present suit, claiming their share m
the vatan estate. The defendant (énfer alia) contended that the suit was barred
as res judicata by the former guit, that neither the plaintiffs nor their forefathers
had enjoyed the property during the previous 150 years, and that the claim was
barred by limitation, Both the lower Courts allowed the plaintiffs’ claim, The
‘defendant preferred a second appeal to the High Court.

Held, confirming the decree of the lower Cours, that the former snit having been
hrought on an alleged agreement, it did not bar the present suit, which was
hased on the plaintiffs’ hereditary right to sue as members of the family,

Ield, also, that the suit was not barred by limitation, as the possession of the
share in qnestion by the defendants since 1845 had not been a possession of it as
their own property to the exclusion of the plaintiffs or their father,

Tats was a second appeal from the decision of C, E, G, Craw-
ford, Assistant Judge of Ratndgiri,

The defendant’s great-gmndfather was unele of one Bé,léJi Haxi,
who was the great-grandfather of the plaintiffs, and they (4. 5., the
defendant’s great-grandfather and his nephew Bél4ji) were entitled
in' equal half shares to acertain vatan property, The defendant
and his brothers now represented the former, and were entitled
to his half share, and the plaintiffs represented the latter, and
were entitled to his half share, The plaintiffy’ father, Bal4ji
Rudra, lived with the defendant and the defendant’s brothers,
Mah4d4ji and Knshnép, as members of an undivided famlly
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-up to the year 1845, in which year the plalnblﬁk ‘father (B‘alé_p) |
“being then absent from the village, the defendant’s brothers,
~ Mah4d4ji andKushnaJl executed adeed of partition whereby they

divided the ancestral property into two equal shares, one-half of

-which the plaintiffs’ father was to receive—the’ other half going
“to the defendant and his brothers. The deed, amonu other

. ‘recitals, contained a clause to the effect that the plaintiffs’ father

being then absent from the village, the defendant’s brothers would
-manage his share during his absence, and hand the same over to
him on his return; on hxs paying the expenses incurred by them
in ‘such management, -

In 1873 the plaintiffy undivided .br.other brought a suit
.against the defendant and others on an agreement alleged to have

~been executed between him (the plaintiffs’ brother) and the de-

‘fendant and his brothers, by which the said brothers had bound
“themselves to return one- -thirdshare to him(the plaintiffs’ brother).
‘Thls suit was dismissed as agamst the defendant; as -he had not
Jeen a party to that agreement, and plaintiffs’ brother was refex-

-red to a separate suit for partltlon against the defendant.

" The plaintiffs, therefore, now brought the present suit, claiming
their share in the vatan estate. The defendant (infer alia) con-
“tended that the suit was barred as res judicata by the former suit,
that neither the plaintiffs -nor their forefathers had enjoyed the

~ property during the previous 150 years, and that the claim was
~ ‘barred by limitation. Both the lower Courts allowed the plaint-

s clalm The defendant pleferred a second appeal to the High
Court :

' Shéntdarim Nir dyan for the appellant
K. T Telang (Yashvant Vasudev Athlye Wlth hlm) f01 the re-

spondents.

SARGENT C J.—Tt is not in dlspute hetween the parties that

i 1840, during the absence of B4l4ji Rudra, the plaintiffs” fathel )
’ from the village, who was entitled to a-one-half share in the pro-
' perty in question, the defendant’s brothers, Mah4d4ji Rémchandra

. and Knshnép, who were between them entitled to the other half

executed 2 deed of partition ‘of the family ‘property between

* themselvos in equal shares. - This deed concluded with the follow-
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ing Words :—“He (meaning B4ldji Rudra) is absent from the.
village ; should he ask for his share after returning to the village, "

then we are to hand over to him the management of his half
share, which we two are carrying on at present, on his paying the

expenses i incurred by us by mutual arrangement.” In 1873, the -
third plaintiff b1outrht a snit against the defendant and others

on an alleged agreement to return the share on payment of a
certain sum for expenses incurred in the management, and which

was admitted by all the defendants, except the defendant in the.
present snit. The consent of the present defendant to the alleged
agreement not having been proved, the plaintiffs’ claim was, by

decree of 2nd August 1878, disallowed as against him,

The plaintiffs now sue the defendant on their title as menibers -
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of the family to a shave in the estate. It was contended by the-: ’

defendant that the former decree operated as res judicata. Both

the Courts below held, and, we think, rightly, that the ‘fo'rmer"
suit having been brought on an alleged agreement, it did. not

bar the present suit, which is based on the plaintiffy’ hereditary

right to sue as members of the family. The circumstances of

the present case arc certainly stronger than those which Were’f
held by the majority of the Fall Bench in Girdhar Manordds v.-

Diéyabhds K&lebhai® to prevent the bar of res judicata. As to

the bar by the Statute of Limitations, it was admltted that the k
plaintiffs had been out of possession for move than 85 years ; but

the concluding words of the deed of partition suffice, in our opin-
ion, to show that the possession and enjoyment of the share -
in question by the other members of the family since 1845 has
not been as their own property.to the exclusion of plaintiffs and -
their- father, which, according to the ruling in Govindan Pillai if" :
Chidambara Pillai®, followed by this Courtin Shmdhoymw o

Niikojirdv'®, is necessary in order to constitute the bar under

Act XIV of 1859. The plaintiffs’ claim was, therefore, not ‘barred,

in- our opinion, - before the Iimitation Act of 1871, and the pre-

sent suit was brought in 1879. The declee must therefore, be -

conﬁmled Wlth costs '
- AR Deca‘éé confirmed. -
<f>1 L. I:,SBom., 174, . . - (2 3Mad. H.C. Rep. p.9%

-3) 10 Bom H.C, Rep,p 2..8. -
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