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APPELLATE CIVIL.

Be;fo;e Sw' C’/zm les Sargent K, Chzef Justice, and Mr. Jush’ce._Bvirdwood.»

A}Jﬁ?lsﬁ MAHOMED SAYAD PHAKI, (oR161¥AL PLAINTIFF), APTELLANT, v NAVY
;..._..'.. ROJI BA'LA'BHA'T axp OTHERS, (ORIGINAL DEFENDANTS), RESPONDENTS.
Ltmztahon——-l}nmtatzon ActXV of 1877, Sch. 11, Art. 12, Gl (a), antl Art, 36-—-—
““ Decree—Sale in execution—Land described by boundaries in proclamation of
.- sale—Land: so described really comprising two separate lots—Suit by purchaser
of one lot to set aside sale or for compensation—< Falsa demonstratio.” '

On the 17th November, 1877, a certain piece of land described in the proclama-
tion of sale a8 “ Survey No. 294, Pot No. 3, measuring 243 gunthds,” the boundaries
of which were also set forth, was sold by auction in execution of a decree
obtained by the first defendant against defendants Nos. 2,3 and 4, and purchased
by thé plaintiff, The boundaries, as stated, really included another piece of land,
Survey No, 294, Pot No. 4, which comprised 3 acres 2} gunthds. This latter piece
of land was put up for sale on the following day, and was purchased by defendant
No. 5. On 28th November, 1877, the plaintiff applied to the Court to have the
sale sot aside and his money returned, unless he was put in possession- of all the
land included in the boundaries mentioned in the proclamation; but his applicatim{

-wags refused, and the sale was confirmed on 20th July, 1878. The plaintiff on the
3rd July, 1881, brought the present suit, praying that he might be put into
posgession of the land as descnbed in the certificate of sale, which was identical with
the proclamations, and lnoluded Pot No. 4, or that the first defendant might be
ordered to pay him the amount of his purchase-money, with interest. Both the
lower Courts rejected the plaintiff’s claim. On appeal to the High Court,

Held, confirming the decree of the Court below, that the suit, regarded as one
toset aside the sale, was barred by Act XV of 1877, Sch. II, art. 12, cl. (a).

It was contended in the Courts below and on second appeal that the plaintiff
was, ab any rate, entitled to damages or compensation because of the land as
defined by the survey pumber proving to be of less acreage than that included
in the boundaries, and the lower Court had held such a claim as barred also under
article 36, Sch. IT of the Limitation Act XV of 1877, : : o

“Héld, that the suit, regarded as one for compensation, was not barred, as three
years had not elapsed since the confirmation of the sale when the suit was brought -
—article 36 applying only to suits for compensation for tortious acts independent;
of contract,. But the claim for compensation was not maintainable, as the pfo-"
perty offered for sale was sufficiently. identified by the description as “Survey
‘No. 294, Pot No. 3, containing 248§ gunthds,” and the statement of boundaries, so
'far as it was maccurate, might be properly regarded as ¢ falsa demonstratio.” i

“1PHIS was a second appea,l against the decision of W H Orowe,“
_Actmg Dlsbrlct J udge of Théna.
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Atan auction sale held on 17th November, 1877, in execution -

of a decree obtained by the first defendant against defendants
‘Nos. 2,3 and 4, the plaintiff purchased a piece of land described
in the yddi accompanying the first defendant’s application for
execution and also in the proclamation of sale, as “ Survey No. 204,

Pot No. 8, containing 24§ gunthas.” On the next day survey .

No. 294, Pot No. 4, which had almost the same description of
boundaries as that of Survey No. 294, Pot No. 8, was sold and

‘purchased by defendant No. 5. On the 28th November, 1877,
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the plaintiff applied to the Subordinate Judge at N4sik to have

the sale to him set aside and the purchase-money refunded to him,
unless he was put into possessions of Pot No. 4, which was in.
cluded in the boundaries mentioned in the proclamation of sale,
This application was rejected, and the sale was confirmed on 20th
July, 1878. The plaintiff made another unsuccessful application
on the 29th August, 1878,

- The plaintiff now brought the present suit in 1881 against the
defendants, praying that he might be put into possession of the
land as deseribed in his certificate of sale, or, in the alternative,
that the first defendant might be ordered to pay him Rs. 1,816,
the amiount of the purchase-money, with interest.

The Subordinate Judge at Kalyén, in the Théna Dlstrlct diss
allowed the plaintiff’s claim. The plalntlff appealed, but the
lower Appellate Court confirmed the decree of the Court of
first instance, with the following remarks :—“1Itis not alleged
that there was any express assertion that the property sold

was the property of the execution-debtors, nor is there any

contention that the property was not that of the executions

debtors. If the plaintiff could have shown that the execution-
debtors had no interest in the property sold, he would have been
entitled to set a51de the sale summarily under section 313 of the
Civil Procedure Code (XIV of 1882) * * * % . Here there
was no fraud or misrepresentation on the part of the decree-hold-
der... The land was correctly described as Survey No.294, Pot
No 3 and its area and appmmmate value stated® * * % %

He did not sue to set aside the sale within the period fixed by :

the Limitation Law (Act XV of 1877), Sch. II, axt, 12, cl. (a), viz
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- 1885. - one year from the date of ,caﬁﬁrmation of the sale. " The sale was'
Manomen  confirmed on the 20th July, 1878, and this ‘suit was filed on - 3rd
'S,AYAD,EHAKI July, 1881, and does not contain a prayer to set aside the sale. " Sos
: ‘*BNA:EEE. also, if it be deemed a suit for damages, it is clearly barred under -
i article 86 of the same Act * *. * "% * The caseis clearly

one to which, in my opinion; the maxim ‘ caveat empior’ must
be held to apply. The plaintiff is not entitled to any relief in -
the present suit: I affirm the decree of the lower GO\llt- and reject

this appeal, with all costs.”

* Against this decision the plaintiff prefelred a second appeal
to the High Court

anson (Pwndwang Balibhadra w1th him), for the appellant
This is a suit for breach of contract and for recovery of com-
pensation. The property set up for sale was mlsrepresented by :
the judgment-creditor to the prejudice of the appellant, and,
therefore, the judgment-creditor is liable to make compensation

to the purchaser—see I'ramyjt Besangi Dustur v. Hormasji Pestanjs -

Framyi —for the assertion on his part amounted to a warranty of
title in the judgment-debtor ; see also Whittemorev. Whittemore®;

In ve Turner and Skelton®,. The principle of these English cases
has been followed in Suleman Vadu v. Trikamji Vel; i@, - The
plea, of limitation cannot be raised here, as-the suit, having been
brought within three years from the date of the conﬁrmatlon of
the sale, viz., 28th July, 1878, is within time. '

Manekshd Jehmz-gwsha, for respondents.—This was not a 'case
for breach of contract or warranty, and no compensation can be
recovered. The appellant bought the property with full know-
ledge of its extent and worth. The suit was a suit to set aside
the sale, ‘and, not having been brought within one year from
the confirmation of the sale, wasbarred. Under the former Civil
Procedure Code the judgment-creditor was not held responsible

_if the debtor was found to have no title to the property sold:

To render a vendor liable to a purchaser there must be an express

,‘“covena,nt on the part of a vendor—Sugden’s Vendors and Pur-

- v,'jéhaSers, p 610 (ed. 14). The present Code of C1V1l Procedure
(1) L L R, 2 Bom., 208 ) ®) L. R., 13 Ch,, Div., 130.

®L R, 8 Eq.; 603; ' @ 12 Bom, H. C, Rep., 10, A. C. 7.
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entitles a purchaser to the refund of his money when no title
atall is found out in the Judament debtor, but such is not the
case here, = - ‘

- SARGENT, C.J. —-The plamtxﬁ in this suit was the purchaser at
auction sale on 17th November, 1877, in execution of a decree
passed in favour of the first defendant against defendants Nos. 2 to
4, of a piece of land described in the yddi accompanying the first
defendant’s darkhdst, also in the proclamation of sale, as Survey
No. 294, Pot No. 3, containing 4% gunthds, and to be worth
Rs. 75, and also deseribed by boundaries, which, as a fact, inclu-
ded also Survey No. 294, Pot No. 4, which comprises 8 acres 2}
gunthds. 'On 28th November, 1877, plaintiff applied to the
Subordinate Judge at Nésik to have the sale set aside and his
money returned, unless he was put in possession of the land
~ included in the boundaries mentioned in the proclamation, This
- application was refused, and the sale was conﬁrmed on- 20th
' July, 1878. :

“The plaintiff filed the present suit on 3rd July, 1881, praymg
that he’ might be put into possession of the land as described in
the certificate of sale, which was identical, in terms, with the pro-

_ clamation, or that the execution-creditor, the first defendant,
might be ordered to pay him Rs. 1,816, the amount of purchase-
‘money, with interest. Both the Courts below rejected this claim.
Although the plaint does not ask in express terms to have the
sale set aside, it impliedly does so—in the event of plaintiff’s
not being put into possession of the lands deseribed in his certi-

ficate of sale—by praying that the purchase-money may, in that .

case, be restored to him. However, regarding the suit as one
to set aside the auction sale, it was properly held by the District
“Judge to be barred by Act XV of 1877, Sch. II, art. 12, cl. (a).

- It was contended, however, both in the Courts below and on
8 econd appeal that the plaintiff was entitled, at any rate, to recover
damages from the first defendant, or, as it has been termed on
second appeal, compensation by reason of the land as defined by the
survey number proving to be of less acreage than that included
in the boundaries. The District Judge held that the suit, re-
gat ded &g one for damages, was barred by article 86 of Schedule I
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of the Limitation Act Xv of 1877 That article, however, apphes ‘
only to compensation for tortiolis acts mdependenb of contract.
Whereas here, if the first defendant is to be made liable to maké
compensation, it must be on the ground that, under the circum-
stances, he is bound by the contract of sale, as was the case in
Pramji Besanji Dustwr v. Hormasji Pestongi Framji®, where the
judgment-creditor was held responsible to the purchaser for™ the
description in the proclamation. As three years had not elapsed
sifice the confirmation of the sale when the present suit was
brought, it was not, viewed as one for compensation, barred ; bub
the claim for compensation cannot, we think, be sustained. The
property offered for sale was, we think, sufficiently identified by
the description as “ Survey No. 204, Pot No. 3; containing 243
gunthds, ” and the boundaries, 5o far as they were inaccurate on

~ the north and west, may be properly regarded as* falsa denion-

1885,

July 9.

stratio”’ Moreover, it is impossible to suppose that the plaintiff,
who lived. close by the lots in question and actually purchased
the lot, Survey No. 294, Pot No, 4, described in the proclamation .
by the same boundaries as Pot No. 8 in another name. on the
following day, was not aware that the boundaues mcluded the .
two lots when he purchased on 17th  November, 1877. We must
therefore, confirm the decree, with costs. _ s e
. Daereecarfirucd.
i :;. L.R,2 Bo;n.,’ 258, - o

APPELLATE CIVIL

Before Sw C’harles Scé ’gent Ift., C’hzqf J’ustwe, cmd M. Justwae Bm‘dwood
KISANDAS BUDHMAL PLAINTIFF, » P, HALPIN s DEFENDAM *

Jurzsdwtzon-—é‘uzt agamst a soldzer——Arm_/ Act (Stat, 44 and 45 Vw.. cap: 58) of .
: 21881, Sec, 144, Proviso—Bxecution, ‘

A wuit fox recovery ‘of ‘& debt will lie in a Civil Court against a sold:ez' m Her
Majesty’s service up 1o judgment, under proviso to section 144 of the Army .

Act (Sta,b 44 . -and 45 Vie.,, cap, 58), however - small may be the amount of the.

debt. The questxon, whether. the defendant is.a soldxex' or not, anses only when - ;
the pla.mtlﬁ‘ ‘seeks to execute his decree. : o

® wal Reference, No. 15 of 1885
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