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ORIGINAL CIVIL.

Before My. Justice Scott.

" HORMASJI DORA'BII VA'N TA' 4%D OrrERs, Pramvtirss, v. BURJORJL
. JAMSETJI VA'NIA', DETENDANT. ¥

HA’JI ABDUL RAHIMAN, PLAINTIFF, v. KHOJA KHA’KI
ARUTH, DEFENDANT.

THE LONDON BOMBAY AND MEDITERRANEAN BANK,
Prawrirss, v. PESTONJI DHUNJIBHOY, DEFENDANT.§,

Civil Prbceclm‘e Code (XIV of 1882), Sec. 244, Cl, (c) and Sec. 258--Decree—Ad-
Justment of decree not certified—=Separate suit to enforce agreement to adjust.

" Under sections 244, clause (c), and 258 of the Civil Procedure Code (XIV of
1882) no compromise of a decree which hasnot been duly certified under the pro-
visions of the last mentioned section can be recognized by any Court, and a
separate suit to enforce such compromise is not ma,mta.ma.ble

Ix the thlee cases comprised in this report the same point
was raised, and the decision inall of them was given by Scott, J.,
in his judgment, infra.

The first of the above mentioned bllltS, ( Hm‘mas;z Dorabji

Vwma v. Burjorji Jamsetji Vinid), was a suit for specific perform-

ance, the facts of which were as follows —

In 1869 the defendant brought a suit in the High Court of
~ Bombay, (No. 430 of 1869), against the plaintiffs and others for
pa,rtition of their family property. That suit was subsequently
referred to arbitration, and on the 14th July, 1879, an award was.
made. On the 16th February, 1880 a decree was pa%ed in terms
of the award.

The decree directed (inter alm} that the plaintiffs in the present

suit should pay tothe defendant, Burjorji Jamsetji Vénid, a sum ‘

of Rs. 23,059, and also a fourth part of the costs of the reference
and arbltratlon.

On the 17th May, 1880, the -parties to the said decree entered
into a written agreement for a compromise. This agreement
after reciting the decree of the 16th February, 1880, proceeded as
follows

* Suit No, 267 of 1884. *+ Suit No, 345 of 1884, § Suit No. 148 of 1873
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“In respect of the above-mentioned money and in res;)ect of
the costs; &c., of the decree you (i.c. the plaintiffs in the present-
suit) have agreed to make over to me the under-mentioned pro-
perties, and to pay me sums of money in cash, agreeably to what
is written below ; and I have agreed to accept the same in respect
of the amount of the said decree; and on my getting the said

properties, &ec., I agree to ‘give you a 1elpase in respect of the .
amount of the said deeree.” o N

“ The under mentioned | plopelhes are to be made over to my
name.” (Hexe follow parl?lculars of the properties).
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*«The particulars of the sums Of money in cash, that you have
agreed to pay, are as follows :—

The terms of settlement are then set forth, and the ao"xeement
“concludes as follows :— ‘

“ On my getting the propeltles and the sums of money in
cash, ‘agreeably to what is written above, I have dul ly agreed to
settle with all the costs the decree given against you™

Notwﬁhstandmg éthe sald agreement the defendant in the .

:pwse*l’o suit on the 30th May, 1884, apphed to the Judge in

‘chambers. for the issue of a notice to the plaintifls, under
section 248 of the Civil Procedure Code (Act XIV of 1882),
‘to show cause Why the decree in suit No. 430 of 1869 should
not ‘be executed against them for the sum of Rs. 9,585-10-8

* which the. defendant alleged was the balance due by the -

-plamhﬁ’s after giving them ecredit for divers sums aggrega-
ting Rs. 10,473-5-4 paid by them in respect of the amount of the
said decree, and also for the further sum of Rs. 386-4-0, being
the one-fourth share of the plamtxffs in lespect of the costs of

the szud award. T o

" The plamtlﬁ”s d1sputed the ‘correctness of ‘the amount for

which the defendant gave them credit, and further allecved that

‘they ‘had: fulﬁlled thelr palt of the agreement - of lith May,
+1880. : , »

The plaintiffs, accordmcrly, ‘institiuted “this present smt pray-
ing (inter alia) that the defendant might be 1est1a1ned from

" issuing execution in--the said suif No. 430 of 1869 in respect



VOL. X.] - BOMBAY SERIES.  ~ ‘ Rt

- of the said.sum of Rs. 9,585-10-8 and for a decree directing 1886
him specifically to perform the said agreement of the 17th of Horsusst .
May, 1880, or so much thereof as stﬂl remmned unpe1formed Dx(r)z{?ffl

by him. - - o R Bumsonit
- At the hearing it was aoreed that the followmg issue should ‘T{“fﬁlﬁfl g
be first argued and disposed of :— " His Aspun

Rammvan

¢ Whether, havmo regard to sections 244 and 258 of the Code e
of Civil Procedure (Act XIV of 1882),the plammﬁ's can mamtam '.KE‘?E;AI

this suit.” - -Arvri,
TuE LoxpoN
Starling and Viedji for the plaintiffs.—The defendant c‘a‘nnot BoMBAY AND

now issue execution in Suit 430 of 1869. He is bound by the  raxeaw
agreement of 17th May, 1880, which was duly executed by him. ?ﬁm
The plaintiff by the present suit seeks to enforce that agreement, DEII]IEI??;)]?E![I(I)Y.
and the defendant contends that the suit does not lie, because the :
agreement was not certified to the Court. "He relies on section

258 of the Civil Procedure Code (XIV of 1882) and on section 244,

clause (¢). We contend that the agreement of the 17th May, 1880,

does not amount, in legal effect, to an adjustment of the decree of

'16th February, 1880, but that an adjustment will be effected as soon

‘as the agreement is fully carried out.  The agreement cannot be

‘said to be fully carried out until the release mentioned in it is given

by the defendant; and the release cannot be had until certain

~ “deeds of conveyance and mortgage of the immoveable propeltles

“are tendered by him for plaintiffs’ execution.

This is a° suit to compel the defendant, among other things, to
-tender the proper deeds of conveyance and mortgage, and other-
_ wise to perform specifically his part of the agreement of May, 1880,

with the ultimate object of ‘adjusting the decree, the plaintiffs
~-having performed every thing they were bound to do on their
part under the agreement. -It is only when the performance of
the agreement is fully completed by both parties to it, and the
release provided by it is finally given by the defendant, that it
will take effect as an adjustment of the decree; and the. parties
will then be bound to have such adJustlnent certified to the
“'Court'in the execution proceedings. At present, the agreement
is, in effect, a mere contract to adjust ab a future time, which need
not be immediately certified. The defendant has taken out exe-
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_1886.  cutionin the suit No. 430 of 1869 in defiance of the terms of this
Hormassr  agreement. He asks the Court to believe that the moneys, which

TOrer™  he admittedly received since the date of the agreement, were paid

Bomsonyy R Part payment or part satisfaction of the decree itself ; whereas
Jérzgﬁ{l the payments were made independently of the decree with a view
His Aspyr, U0 Its prospective adjustment, and in pursuance of the agreement
. RAI;IMAN to adjust. Unless the defendant is restrained from execut%ng
Kuosa  his decree in the old suit, he will be perpetrating a fraud on
Egéf];. the plaintiffs, and it is the object of this suit to prevent him from
Tar Lonpox 80 doing, until the adjustment is completed and ripe for being

i cetited o o Court

RANEAN - ' .
Bavx . We contend tha,t the Court is bound to take notice of the
P » . . . . . . . <.
Pmstongt  agreement in this suit; inasmuch as neither its object nor its
DHUNIIDHOY. gongideration is in any way illegal or opposed to the policy of
any law, and the rights acquired by the plaintiffs under it ouwht

to be enforced.’

But even if the agreement be held to operate as an immediate
adjustment of the decree, a suit for the specific performance of
it will still lie, according to the decisions of the High Courts of
Madras and Allahabad. There are two decisions of the Bombay
High Court—Pdtankar v. Devji® and Pdndurang Rémchandra
Chowghule v. Ndrdyan®—which are against our contention. Butb
they were both references from the Mofussil Courts made for
obtaining the opinion of the High Court; and there was no
argument at the bar. :

'The same question was fully conmdewd in Madras before a
Full Bench of five Judges in the recent case of Malldmmd v.
Venkdppd®, and it was there held, in a judgment of the late
Chief Justice, that such a suit as the present, though the adjust-
ment had not been certified to the Court ekxecuting the decree, was -

“not barred by section 244, cl (c), of the Civil Procedme Code
’ (Act XIV of 1882).

In Allahabad, also, there have been three decisions of the Ap.
pellate Bench, namely, Rdmghuldm v. Janki Rai®, Zahur Khdn v,

M 1. L. R, 6 Bom,, 146. =~ =~ ® I.L R, 8 Mad,, 277. ‘
" .5 L. R.,, 8 Bom,, 300, @I L R, 7 AllL, 124,
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: Bak/ztc?wdr(l),and Fateh Muhammad . Qopdl Dds®, in which the

same view is taken. Thus there are five Judges of the Madras
and four of the Allahabad Court who have taken a different
view from that of the three Judges of this Court as to the true
construction to be placed upon sections 244 and 258 of the pre-
~gent Civil Procedure Code. The Calcutta Court has also record-
ed 3 judgment, in a case which went up before them under
the old Act of 1877, in Guni Khan v. Khoonjo Beharij Sein®.

That case agrees with the subsequent Madras and Allahabad -

decisions. The same Court, also, in Nuboe Kishen Mookerji v.
Debndth Roy Chowdhry®, (decided under Act VIII of 1859, sec.
- 206), held that a suit will lie for restraining the defendant by
injunction from breaking an agreement which he has entered
into by way of an adjustment of a decree passed against him.
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 Nubo Kishen Mookerji v. Debndth Roy Chowdhry® is also in our

favour. But in this case the adjustment is not completed, and

the time has not come for certifying it to the Court,

_ Lang and Jardine for the defendant.—There is no element
of fmud in this case, as the defendant has given credit for all
the moneys he has received since the decree. The agreement of
May, 1880, amounts to an adjustment under section 258 of the
Civil Procedure Code (Act XIV of 1882), inasmuch - as it substi-
tutes a different mode of satisfaction from that provided by
the decree itself. It is a fresh contract, which has the effect of
varying the Court’s arrangement for satisfying or discharging
_the decree in the ordinary way, and, therefore, it is an adjust-
ment sufficient for the purposes of the Code, and ought not,
unless certified, to be recognized by the Court. The Bombay
. cases were decided by the Appellate Bench ; and this-Court, sit-
ting’ as a Division. Bench, is bound to follow them’.‘ Section 258
of the old Code of 1877 enacted that “such Court,” meaning
the Court executing the decree, was not to recognize an un-
certified adjustment. But the words “such Court” were re-
pealed by section 2568 of the present Code, and the  words
© ML LR, T7AlL, 327. : ®) 3 Cale. L. R,, 414,

® L L, R, 7 AlL, 424. (4 22 Cale. W, R Civ. Rul,, 194.
® 22 Cale, W, R,, Civ, Rul 194, :
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“ any Court” were substituted by ‘the -Legislature, m‘ orderf
thereby to prevent the judgment-debtor from .taking the;' |
ad_]ustment by a fresh suit into any other Court, unless it was
duly cortified. The change in the law was made advisedly with
the object of meeting cases like the present. Davalatd v..Ganesh
Shistri® was decided under the old Act VIII of 1859, which did /
not bar such suits; bub the judges there refrain from stating
what the effect of section 258 of the Code of 1877 would be upon
an uncertified adjustment, Pdfankar v. Devji® was decided after
the old Act had been amended, and the change of “suck Court”
into ““ any Court” shows conclusively that an uncertified adjust.
ment is not cognizable by this Court in a fresh suit.

In Pdindurang Rimchandra Chowghule v. Nirdyan®. the facts
were exa,cbly snmlar to ‘those of this case,

In the second of the” above-menhoned suits (H(m Abdul
Rahimanw Hdji Joonds . Khoja Khaki Aruth) the plaintiff
sued to recover from the defendants the som of Rs. 4,207, being
the amount of certain instalments alleged to be due to the plaint-
iff under the Provisions of a deed of mortgage dated 21st, July
1883. : o

The plamhff was the assignee of a decree obta,med by one
H4ji Oomér Khamesd against the defendants on the 5th May,
‘1888, in the High Court of Bombay in Suit No. 146 of 1883.
By that decree H4ji Oomar Khamess was declared entitled to
_recover Rs, 9,961-5-6 with interest at nine per cent. from the

k]

- defendants ; and payment was ordered to be made to him of the

.said sum by weekly instalments of Rs. 200 commencing on the

12th May, 1883 ; and, in order to secure the payment of the said

instalments, the defendants were ordered to execute a mortgage

-to H4ji Oomér Khamesd of certain property, with power to him

40:sell the same and to execube the decree for the Whole amount -

: in case of default for six months.

-“H4ji Oomér Khameséd assigned the said decree to the plamt-«
iff in the present suit; and subsequently to the assignment (mz. s

. 1L R, 4Bom, 205. ® 1L R., 6 Bom,, 146.
: © ) L L. R., § Bom., 300,
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on-2Jst July, 1883,) the defendants executed to -the plaintiff the 1886.
mortgage on which the present suit was brought. : .HoRMASST
The mortgage deed, after reciting the facts above set forth, D%’zﬁ‘?
stated that the defendants had agreed to satisfy the amount of ORTORIT -
" the said decree to the plaintiff in manner therein mentioned; J@Iﬁﬁr
and it contained & cavenant by the defendants that they would g, i - .
on the 21st August, 1885, pay Rs. 9,961-5-6 with interest af siz = Ranmax

per cent., by monthly instalments of Rs. 400 from the 2156 August  Eamon

. . ‘KHART

1883, ARDTH/
The mortcra,ue, therefore, dlffexed from the decree both with - _LTHE

regard to the instalments and the rate of interest. ’ oo 38533’;

The defendants now contended that the mortgage was an ad- " Meprrer.

Jjustment of the decree; that it had not been certified to the Rﬁf}f i
- Court; and that the plaintiff’s suit would not lie, having regard  p >
. to section 258 of the Civil Procedure Code (Act XIV of 1882), DuunuiemoY,
They relied upon Pindurang Rémchandra Chowghule v. Nd? "G~
yan®.

~ Macpherson and Jarding for the plauntlﬁ'
" Lang and Telmg for the defenda,nts

In the third of the above-mentioned suits (The London Bombay -

" and Mediterranean Bank v. Pestonji Dhunjibhoy) the defendant

was a shareholder in the plaintiffs’ bank, which went into liquid-

ation in 1866. On the 25th March, 1873, the official liquidator

" obtained a decree against the defendant for Rs. 10,500. By an
agreement, dated 6th February, 1874, the plaintiffs’ claim was
compromised .upon the terms that the defendant should pay
Rs. 2,500, and should hand over theshares to the bank when
called upon to do so. The defendant accordingly paid the -
Rs. 2,500, and received a receipt in full. ‘The payment was not
certified to the Court, and on the 1st October, 1885, the plaintiffy

" jgsued notice to the defendant, under section 248 of the Civil
Procedure Code (XIV of 1882), calling on the defendant to show -
cause why the decree of 25th March, 1873, should not be executed.

- The plaintiffs alleged that it had been recently discovered that

the shares, although standing in the defendant's name, really

" 1. 'Li R., 8§ Bom,, 300,
B 13752
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" belonged to the firm of Cursetji Cdm4 and Co., and that the

defendant was entitled to be indemnified by that firm in respect '

- of any calls made upon him personally.

Under these circumstances the plaintiffs coritended that they
were not bound by the compromise ; and they relied on the fact
that the payments mado by the defendant had not been certified
to the Court. ' :

- The case was argued befme Scott J., in chambers on the

- 9th January, 1886,

Jardine, for the defenda,nt, showed cause.
Macpherson, for the plaintiﬁ's, contra.

The following- cases were cited :—Pdtankar v. Deyji®; Bdbé .

Mohamed v. Webb®; Shidi v. Gangd Sahm(?') Pdandurang Ram-
- chamdra v, Nérdyan®; Mallommd, v. Venkappqﬁ) .

The following Judgment in the above three cases was dehvered
on the 21st January, 1886 :— i

.Scort,J.—1In the three cases recently before me the ineaning of
sections 244 and 258 of the Civil Procedure Code (XIV of 1882)
has been brought into questlon I propose to deal with them
simultaneously. . : '

The -sections; so far as we are now concerned with them, rn

, bas follows —

‘Section 244.—¢ The following questlons shall be dete1m1ned by\'

'order of the Court executing a decree, and not by separate suit

“(¢) Any other questions arising between the parties to the
suit in which the decree was passed, or their representatives, and
relating to the execution, dlscharge or satisfaction of the

decree * . ¥ . K7 : .

Sectmn 258, —« If any money payable under a decree is pald

_rout of Court, or the decree is otherwise adjusted, in whole or in

part, to the satisfaction of the decree-holder, or if any payment is

made in pursuance of an agreement of the nature mentioned in
" @ L L. R., 6 Bom,; 146, ® L1, R, 3 AL, 538.
® I, L. R., 6 Cale., 786,  ® L L R., 8 Bom., 300,

: ®L L, R., § Mad,, 277. ‘
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section 257 A., the decree-holder shall certify such payment or

adJustnlent to the Court whose duty it is to execute the decree
k% % ¥ “No such payment or adjustment shall be
’ recogmzed by any Court, unless it has been certified as aforesaid. ”

" This last section is not a new enactment of the prev1ous Act.
“The provisions of section 206 of Act VIII of 1859 only prevent
. “the Court executing the decree ” from recognizing a payment or
" adjustment out of Court. The words were “ no adjustment of a

~ decree in part or in whole shall be recognized by. the Court un-

-less such adjustment be made through the Court,or be certified

“to the Court by the person in whose favour the decree has been
‘made, or to whom it has been transferred;” and then the section
went on—no satisfaction of a decree in part or in whole by such

"payment or adjustment shall be recognized by such Court unless
the payment or adjustment be certified as aforesaid. »

" The same section was in Act X of 1877; but in the amending
Act XII of 1879 the words « any Court” were substituted for
the old words “such Court,” and the new words were adopted in
the present Code.

Now, the High Court of Madrasin a Full Bench and the Courts
of Calcutta and Allahabad have all considered this new section,
see Ishan Chunder Bandopadhya v. Indro Ndvdin Gossdmi®
Sitd Rdam v. Mdahipal® ; Shidi v. Gangd Sahai®; Tegh Singh
v, Amin Ghan/d“); Shdam . Ldl v. Kanohitd Ldl® ; ‘Ma,lldmmd v,
Venkdppd® .

The Courts in each of these cases 1nterp1 eted these new

- words as still only meaning “any Court executing the decree, ” ” and
not “any Court whatsoever,” and they have all held that the
judgment-debtor is not deprived of his remedy by separate suit
for the recovery 6f an uncertified payment. The principle which
lies at the root of their decisions is that which guided the Courts
in the cases under the old law, and which was lucidly laid down
by Couch, J., in Ginamant Dasi v. Prankishors Dasi ™,  « If the

. @ L L. R., 9 Calc:, 788, . ®LLR,5AL, 209,
® L L.R., 3 AlL, 533, ® I L. R, 4 AlL, 316,
® L L.R.3AlL, 538 - ® 1. L. R., 8 Mad,, 277,

(7 5-Beng. L, R., p: 282,
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- 185.  defendant failed to certify the payment to the Court,” and

' %%x;n‘;gj‘[n afterwards took advantage of the want of a certificate and sued
Vixii  out execution of a decree, and obliged the plaintiff to pay the.

VBuégbnn' whole amount, the defendant must be considered a trustee for the

J@j{:ﬁﬂ plalntlff of the money which had been previously paid.”
, Hﬁ” Aspur This, no doubt, was an equitable view to take in a country
ARMAY  where the poorer suitors frequently adjust ‘their decrees by pay-
11{{;1;‘?;‘: ments made out of Court, without certifying such payments.
. .Arura. But it is extremely doubtful whether the words of the present

Lo'f«l;ﬁz;. section do not exclude this view. The hardship of such exclus-
- Bomsay * “jon is for the consideration of the Legislature, who framed the

AND Sy . N . .
Mzpirer. - Section, and not of the Judges to whom its execution is entrusted.

~R§§:§f At any rate, the Bombay High Court has placed a stricter inter- ‘

4 pretation on the words any Court”.

Prsrongr

DADNIIBEOY. . A qoubt was first expressed by Sargent, C.J., and Melvill, J,
in Davalatd v. Ganesh Shdstri ®, but the point then did not
require decision.. In Pdtankar v. Devji(z) the precise point came
up for decision. The plaintiff had paid defendant Rs. 21 -in-
satisfaction of a decree, the payment not being certified. The
defendant executed -the decree, making no allowance for the:
money thus paid. “The plaintiff then brought a separate suit for
his Rs. 21.  The Court held that such a suit was barred by the
last paragraph of section 258,

The question next came before this High Court in Ptindu-
rang Rdmckandm Chowghule V. Nirdyan®, A
~ In that case the plaintiff had given to the defendant a bond for

* Rs. 25 in compromise of a decree, and the plaintiff sued the de-

" fendant on the bond. The Court held that as the adjustment of -

the decree had not been certified to the Court, the Court could

not- recognize the adjustment under section 258, and, therefore,
the bond was void for want of consideration. .

~ This last case can be distinguished from the decisions of the

Madras, Calcutta and Allahabad High Courts, inasmuch as it

" was not & suit for the recovery of an uncertified payment, but a

DI, L, R., 4 Bom., 206, - (1, L. R., 6 Bom,, 146, L
- (1L, R,, 8 Bom,, 300 '
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_ suit te enforce an adjustment-out of Court. The decision in the -
. earlier case, however, is directly contrary to that of the other.

High Courts. But it is-a decision of two Judges of this High
~ Court to the effect that a separate suit will not lie for the reco-
* very of an uncertified payment, and I think I ought to follow it.
It seems to me to put the plain and obvious meaning on the new
words introduced in the present Act whilst the other OOurts have
given no effect to the change of wording. The interpretation, no

doubt, deprives suitors of a remedy agamst fraud, but that isa

master for the Legisiature., ,

I will now apply this view of the law to the thlee cases I have
to decide, and I think all.can be decided on their facts without
putting myself in contradwtxon with the other HIO'h Courts of
India.
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Tn the suit H ormasjt Dombjz 14 amd v. Bury jmyz Jamqeéyz Vamd; DvamnoY.

the facts are as follows :—

-The present plaintiff was, by a decree p@ss‘ed in 18_'80,>0rder~ed_
to pay defendant Rs. 28,000. The parties by a deed of compro-
mise of the 17th May, 1880, settled the decree out of Court. The

- plaintiff has paid money under the compromise, and now claims

specific performance of all its terms from the defendant, Thus it

is not a suit for the recovery of money paid on an uncertified
adjustment, and, consequently, it is distinguishable from the cases

~in the other- High Courts. It certainly canndt be maintained

under the law as expounded by the Court in Pditankar v. Deuji®,

T must, therefore, decide the issue “ whether the suit ought not to
be dismissed under the provisions of sections 244 and 258 ” in the
affirmative. . My judgment will be for the defendant with costs. -

The facts of the next case (Hdji Abdul Rahiman v. Khojd
Khdli) are somewhat different. The defendants were ordered
by decree to pay Rs. 9,988, in weekly instalments of Rs. 200, to a
plaintiff of whom the present plaintiff is the “assignor, and to give
a mortgage of certain property which might be foreclosed i in case
of default in payment A mortgage was-given with a covenant’
to pay the decree in monthly mstalments of Rs. 400 "1t was

ML LR, 6B0m,146 -
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undoubtedly an adjustment of the decree, and it was not certified.
The present suit is for arrears under this mortgage. Thus this
suit- also is not a suit for the recovery of money paid on-an
uncertified adjustment, and does not come within the decisions of -
the other Hixh Courts.. ’ '

*-The decision of Sargent C.J., in Pandur angRamehandm Chow-
gkule v. Nardyan®, and even the words of the learned Chief Justice
are clearly applicable, viz., “ that as the adjustment of the decree
had not been certified to the Court as required by section 258, the

Court could not recognize the adjustment, and, therefore, the deed .

was void for want of consideration.,” In this case my judgmenf(
must be for the defendants, with costs.

" The third ‘case, The London Bombay and Mediterranean Bank.
v, Pestonji Dhunjibhoy, came before me in chambers on an apphc- .
ation for execution. .

. The defendant was indebted to the plaintiffs’ bank in Rs. 10,500
as contributory on the B list as settled by the Court of Chancery
in England. A decree was obtained in this Court in 1873, In -
February, 1874, a compromise was come to, not of the decree, but

of the original debt, and the bank accepted Rs. 2, 500 i in full dis-

charge . S
" Now m 1880 the bank asks for execution of the decree of 1873 s

The compromise, it was argued, was an adjustment of the decree; -
and as it was not certified could not be used as a bar to execution

-of the decree, although it might be used (see Fakir Chund Bose v.

Madon Mohan Ghose @) as evidence to show that the decree.is
not barred by the lapse of twelve years without any payment on
account. . To this it may be answered, (1) that the compromise

“is not an adjustment of the decree at all, but & settlement of .the

‘original debt, and that it may, therefore, be used as proof of a
discharge by agreement of the parties; (2) that, if admitted in
evidence at all, it must be admitted for what it-purports to be,—

- that is, a full discharge, and not a mere part payment ; (3) that'

until it is impugned as fraudulent it must be held as avalid dis -
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_chargeg (4) that if it is not admitted at a.ll then the decree is 1886,

more than twelve years old, and execution cannot issue. - HorMasz
_ Dordnyx -
Tt seems to me the plaintiffs are on the horns of a dllemma, - Vinik -
Either the compromise cannot be admitted in evidence at all, or BU;J"ORJI
it must be admitted as proof of a complete discharge. ‘Their J{,ﬁ;’iﬁf"

only remedy is by suit to set aside the discharge, save in 80 far' Hist Aspun -

as it is a part payment.” BT S RAH;MAN
On these grounds I reJect the apphcatmn for executlon, W1th fg:gfg v

costs. : ARUTH.
_Attorneys for the plaintiffs. -Messrs Tobm and Roughton a.nd %ﬁ‘ﬁgﬁ*ﬁg’; ’

Messrs Tyabji and Ddydbhdi. - ‘ “ﬁﬁ,‘ﬁ?‘

Baxk <

- Attorneys for the defendants.—Messrs, Bicknell and Kanga, Sy
and Messrs. Hore, Conroy and Brown. o Prsroxsx
DHUNIIBHOY,
Nore,~See Jhabar Mahomed v. Modan Sonahar, LLR,1l Cale., 671, T
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S » Bofore Mr, Justics Seott.
© WA'GHJI THACKERSEY axp Ornegs, (PLAINTIFFs),». KHATA'O

1886,
ROWJI axp Anormm, (DEFE‘IDANTS) ® . Lo February 18,
: Practzce-Intenogatm ies—Discovery—Guardion ad lztem-Party for purposes of
‘ discovery.

Where a guardlan ad litem of a lunatic defendant was made a party defendant
for purposes of discovery, held that the discovery was not intended to include
the right to administer interrogatories to him. .

_ SumMoNS in chambers. This was a summons taken’ out by the"
plaintiffs on 8th February, 1886, calling upon the defendant, Punjd
W3llji, to show cause why he should not answer certam mterro-»
. gatones :

The suit was ﬁled ongma,lly against the first defendant Khatam'
Rowji alone to recover the sum of Rs. 9,442, = '

The plaintiffs stated that, prior to the year 1879 the pla,1nt1ﬁ's,
had dealings with the defendant, Khatdo Rowji, which resulted
in a large balance in favour of the plaintiffs ; that in 1878 Khatdo
Rowjiwent away from Bombay ona p1lgr1mage leavmg bis brother-

* Suit 208 of 1885,
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