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; befére My, Justice Nonabhai Horidds and Sir W. Wedderburn, Bast., 'J‘dsticq,

QUEEN-EMPRESS » DORA’BJT HORMASJL*

inquiry— Fresh inquiry—Jurisdiction — Notice— District Magistrate—Subordinate
Magistrate.

When a complaint has been dismissed under section 203 of the Criminal Pro-
cedure Code-(Act X of 1882), or an accused person discharged by a Subordinate
Magistrate, the District Magistrate has power, under section 437 of the Code,
to direct any Magistrate subordinate to him to make further inquiry into the
complaint dismissed, or into the case of the accused person discharged, even
. though there be no additional evidence disclosed, or allegation that such exists,

The term ¢ farther inquiry” in section 437 is not restricted to “1nqu1ry upon -

further materials or further or additional evidence.”

"Before directing further inquiry under section 437 it is not obligatory on the
District Magistrate to give notice to the person dlscharged, or against wham the
complaint was dismissed, - : o

When an order directing such inquiry is made, the Subordinate Maglstrate to
wbom it is directed, has jurisdiction, and is hound to carry it out.
Such order remains in force until it is duly set aside or withdrawn.,

_Difference between the powers of the District Magistrate under the former

Or:mmal Procedure Code (Act X, 1872, ) and the present one {Act X, 1882)
pointed out.

Tmperatrix v, Gowddpd (1) explamed v
i C‘hundt Churn Bhuttacharjea v, Hem Chunder chemea(z) commented on.

Jeebunhsto Roy v. 8hib Chunder Das (3, Queen-Empress v, Hasnw (4), and
Queen-Bmpress v, Amir Khdn () commented on and doubted,

THIS was a reference under section 438 of the Code of Crin-
‘inal Procedure (Act-X of 1882), by G. W. Vidal, District Magis-
trate of Théna, for the orders of the High Court He stated the
case thus :—

1. The accused in this case was prosecuted, ander sections 25
and 26 of the Railway Act IV of 1879, before Rav Sgheb Sitdrdm
Démodar, First Class Magistrate, Kalyan. It was shown by the
witnesses for the prosecution that the accused, Dordbji Hormasji,

. *Criminal Reference, No, 100 of 1885.
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ORI passing the Titwdlla Station at 11-20 paM. arrived abt Kalydn at

11.30 P, instead of 11-55 B ; that the driver thus drove his -
‘engine at an excessive rate of speed, the usual time allowed for

THE INDIAN LAW REPORTS. ~ [VOL.X.
was the driver of a goods’ train on the North- East Divisiof of the
G.LP. leway on the night of the 14th March, 1885 ; that the

train in question was timed to leave Késdra at 8-35 p.1L., and to
reach Kaly4n at 11-55 p.). on the same evening ; that the driver

goods” trains between Titwdlla and Kalyin being 30 minutes;
that on arriving at Kalydn the No. 56 up goods’ train was

‘standing ab the station and was duly protected by two semaphore

signals as required by the rules ; that the accused, disregarding
the danger signals, drove his train No. 6 into the Kaly4dn Station
at a speed of from 15 to 20 miles an hour, and caused a collision
between his train and the No. 56 up goods’ train, which resulted
in'the rear brake of that train being broken to pleces and i
two other wagons of the same train being damacred

: 2. The aboveisa brief outline of the case for the prosecu’mon
If the evidence offered in support of the above alleova,tlons show-"
ed that the facts were as above described, it is clear that the
accused committed the offences punishable under sections 25 and
26 of the Railway Act IV of 1879, (1) by performing his duty in
an improper manner, and (2) by endangering the safety of persons
while in the discharge of his duty by d1sobed1ence of rules and
by a rash and negligent act.

3, The First Class Mamstmte after hearmo the evidence for
the prosecution and examining the accused, for the reasons set
forth in his order of the 8th May, 1885, discharged the accused
under section 253 of the Code of Criminal Procedure (X of 1882).

- «4, " At the instance of the railway authorities I called for the

~ yecords of the case under section 435 of the Criminal Procedure -
"~ Code (X 0f 1882),and being satisfied, after reviewing the evidence,
that the order of discharge was under the circumstances an im-
-proper one, and that the evidence, if unrebutted, was sufficient to

support a charge under section 26 of the Railway Act IV of 1879,

" I directed, under sectmn 437 of the Criminal Procedure Code and

for the reasons set forth in my proceedmg and order of the 4th
July, 1885, that further inquiry should. be made into the complamt
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and tFansferred the case for this purpose to the Court of Mr.
-H. W. Bagnell, First Class Maglstrate, under sectxon 528 of the
same Code '
. “3, Mr. Bagnell on recelpt of this dlrectmn unde1 sectxon 437
~ appointed a day accordingly for the further inquiry, and  issued-
procésses to secure the attendance of the accused and the wit-
~ nesses, On the case being called on it was objected that Mr. Bag-
nell had no jurisdiction, on the grounds, as set forth in his finding

. of the 17th July, 1885, (1) that the accused had not, prior to the

District Magistrate’s order under section 437, been served with a

notice to show cause why such order should not be made ; and (2)

that the accused, having been discharged after a full inquiry before

a competent Court, was entitled to the benefit of such dlscharge, :

unless some furthm evidence was disclosed.

“6, As reuards the first objection, Mr. Bagnell found that no
notice had been issued to the accused. In support of this objec-
tion the authority of the ruling of the Allahabad High Court in
the case of Imperatriz v, Hasnuw ® and that of thmdz Churn.
Bhuttacharjea v. Hem Chunder Banerjea @ was quoted,

“7, As regards the second objection, also, Mr. Bagnell found
" that a full inquiry before a competent Magistrate had been held.

- This objection was supported by the ruling of the Calcutta ngh
Court in Jechunkisto Roy v. Shib Chunder Das®. . -

«8, On the facts as above stated the First Class Magxstrate

held that he had no jurisdiction to proceed with the _case, or to '

comply with the order of the Distriet Magistrate, under section
437 of the Criminal Procedure Code (X of 1882). He consequently
discharged the accused, and forwarded the proceedings for any
further steps that might be thought necessary.

- «9, My opinion is, that the order of dlgcharge under- section
253 passed by Rdv Ssiheb Sitdrdm Démodar was improper, on
the ground that the evidence recorded by him disclosed a strong
primd-facie case against the accused, of having committed the

offence or offences charged against him; and that the accused-

should, therefore, have been put on his trial, and not dlscharged

O L.L B, 6AWL,367. nLLRlMMcm7
8 1, L R., 10 Calc 1027,
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-430, I thmk also, that Mr: Bagnell was wrong, in view of the :
order: under section 437 directing further inquiry to be made, m '
holdma that he had no jurisdiction. The rulings quoted, upori
which it is to be plesumed that Mr. Bagnell relied, certainly

' supporb the contertions; (1) that notice to the accused to show
-eause was essential, and (2) that a further inquiry under section

437 means ‘an enquiry on fresh ev1denee, and not a rehearing- |
‘on substantlally the same evidence, But I cannot find that

the Bombay HIO‘h Conrt has in any recorded ruling placed’

the same interpretation on section 437 as regards either of the

points, and it appears to me that Mr. Bagnell’s proper course
under the circumstances would hwe been to record the objec-
tions raised, and postpone further proceedings until such a date -
as would have given the accused oppor tumty in the interval to’
take steps to get the order, passed by me under sectmn 437, -Seb
aside by the High Court, if irvegular. R

“11 Under these cireumstances it appears that the proper
course now is for me to submit the proceedings in the originat

_case, and the further proceedings consequent on my order- under

csecluon 437, for the orders of the High Court.

- «12, .Should the High Court be of opinion that the ev1dence;
vecorded in the case was sufficient, if unrebutted, to sustain 4"

 charge under sections 25 and 26 0f the Railway Act IV of 1879,

I would request that the order of discharge passed by Rév Sgheb-.

Sitérdm Damodar under section 253 e set aside, and that further -
lmquu'y may be directed to be made o :

" Underson for thie accused.—The District Maozstrate had 10 _
Jurlsd1ct1on to make the order directing the Subordinate Magis-

trate of the First Class, Mr. Bagnell, to make further inquiry—

Impemtrw v. Gowddpd?. That was a case under Act X of
1872. . If that case is sound law under the old Code of Criminal

»Procedure, it is, @ fortiori, so under section 437 of the present -

Code; there having been in this case a full and complete i inquiry.

If it were not sound law, the ridiculous resulb pointed out by

Melvill, J,, in the above cited case would follow, wiz., “the Dis--

trict Magistrate, if not satisfied with the order of dlscharge passed
A LI Rey 2 Bomy, 595, :
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~by ohe Submdmate Mamstrate, : wht refer the case for’ flesh

" inquiry to every one of his subordinates in succession, -and, if
-each inquiry resulted in the discharge of the accused, the District

Macrlstrate might, as alast resouree, try the case himself.” My con-

- <tention is supported by the cases of Ohundi Churn Bhuttacharjea
V. Hem Chunder Banerjea®; Jeebunkisto Roy v. Skib Chinder

 Das'®; Queen-Empress v. Hasnu®;, Queen-Empress v Evramy eddi®;
-and Quéen-BEmpress v. Amir Khin ®, Supposing the District
Magistrate had jurisdiction to make the order, he ought not to .
~have made it in the circumstances of the case. Inan unreported

case of Queen-Empress v. Dondi Bogar, decided by West and

. Ndndbhdi Haridas, J J., on the 8rd of December, 1884, and which’

is noted in the statement of criminal rulings by the High Court at

Bombay for the year 1884, it was held that © where the trying.
- Magistrate bad arrived at the conclusion that no primdfacie
. case hiad been made out against an accused person, the High Court
- could not command hiin to arrive at a different conclusion on
. the facts.” The order made by the District Magistrate in this

case was, moreover, made ex parfe without notice to the accused.
Section 437 of the Code should be construed by the light of
sections 436 and 439, and interpreted so as to forbid the District

' Magistrate from making an order prejudicial to the accused with-
" out giving him a notice. The term * further inquiry ” in section

4387 means inquiry on further materials or further or additional
‘evidence. The same expressmn occurs in section 423, cl. (a).
The expression ¢ fresh inquiry” occurs in section 436, which, how-
ever, relates to cases exclusively triable by a Ooult of Sessmns,
and seems defectlvely worded.

. V. N Mandlzlc Government Pleader, for the Crown.—-The case
of Imperatriz v. Gowddpd® was under the old Code. . Section 437
of the Code of 1882 givés to the District Magistrate more
extended powers. = It enables the District Magistrate to order
further inquiry “into the case of any accused person who -has
been discharged.” The other cases cited do not touch the pomt

“ (0 1, L, R., 10 Cale., 207. . ®LLR. 8Mad., 296,
® I L, R,, 10 Cale,, 1027. B ® 1. L, R, § Mad,, 336.
® I, L, B., 6 AllL, 367, - <00 (O L L Ry 2 Bom,, 535,
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of the sttuct Magistrate’s jurisdiction. In the case of Queen-

: Empress v. Pirya Gopdl® it was held-that First Class Magis‘tratefs

were subordinate to.the Magistrate of the District within' the
meaning- of -section 435, Section 487 requires no notice to be
given to the accused. The Legislature has provided notice in

wections 436 and 439, and by omitting it in section 487 clearly
- shows its intention not to require it. Eupressio unius est exclusio-

alterius: The District Magistrate must by his order have in-

“tended some substantial further i mquny in consonance with law.
‘Section 4 of the Code defines i inquiry ” to include every mqulry
‘condueted under the Code by a Magistrate or Court.

NANABHATL HARIDAS J.~—This is a reference made to us, on the
25th July last, by the District Magistrate of Théna under the'

following circumstances :—

The accused was prosecuted by the G.-I, P, Rallway Oompany

-before Rdv -Sdheb. Sitdrdm  Démodar, First Class Magistrate,.
Kalydn, under sections 25 and 26 of the Railway Act (IV of 1879). -

- The Magistrate, after hearing the evidence for the prosecution; -
~and examining the accused, discharged him on the 8th May last

under “section 258 of the Criminal Procedure Code (X of 1882),"

for the reasons stated by him in his order of that date. -

“With that order the railway authorities were not satmﬁed and;

. ,t.hey moved the District Magistrate to send for and look into the -
. case. This the District Magistrate did, and the result of his ex:
- amination of the record was that he was satisfied that the order of
discharge passed on the 8th May was an improper order, “He

thought that the evidence, if unrebutted, was sufficient to support -

_a charge under section 26 of the Railway Act IV of 1879, He, -

accordingly, under section 437 of the Criminal Procedure Code
(X of 1882), and for the reasons stated by him in his order of the
4th July last, directed ““further inquiry, ” and transferred the case -

~ for ‘that purpose -to another First Class Magistrate, Mr. Bagtiell,
under section 528 of the Criminal Procedure Code (X of 1882), -

7.On.receipt of this order Mr. Bagnell appointed ‘a day (17th.

“July)-for making the ¢ further inquiry,” and issued processes for

the attendance of the W1tneSSes and the accused
: : W LR 9 Bom,, 100,
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~On the day appomted Mr. Badnell took up the case., No one

-appeared for the Railway Company, but Mr. Anderson appeared

~.for the accu‘sed “and, after hearing such arguments as-were of-

" fered to him on behalf of the accused, Mr. Bagnell was of opinion
that he had 1o jurisdiction to carry out the District Magistrate’s
order directing such “further inquiry,”” because that order, accord.
ing to him, was not warranted by law, for the reasons stated

by him. The accused was, therefore, again discharged, and.

Mr. Bagnell returned the proceedings to the District Magistrate
for such steps being taken as the latter might deem fit. - Mr.

Bagnell thus declined to carry out an express order of the District ‘

. Magistrate. His reasons for doing so we shall presently co_nSidef.
‘Under the above circumstances the District Magistrate has,

under -section 438 of the Criminal Procedure Code (X of 1882),

“made this reference to us, in order that under section 439 we may
“pass:such-orders on the case as we may deem fit, .- T P

- As the re-opening of the case against the acetsed, and conses
quently his re-arrest, were at the instance of the railway authori-
ties, we thought it desirable that they should have notice of this
reference,in order that they might, if they wished to be heard,
have an opportunity of appearing before us. We, accordingly,
directed a notice to them, and a similar notice to the Government
. Pleader.  The railway authorities have chosen not -to appear.

The Government Pleader has appeared in support of the reference,

Now, it seems to us that the questions we have to deczde on
this reference are :— . - .

(1). - Whether Mr. B-mnell had Junsdmtlon or not to carry out
_the District Magistrate’s order of the 4th July last 7+

(2). Whether the Dmtnct Maglstlatc had Junsdlctlon or uot
- to make such order ? and =

(8). - What orders we should n0W. pass under the clrcumstances'

brought to our notice in the cour s of the arguments, or otherwxse
appearing in the case? . = .. . .

' Our decision upon the first question must evidently depend upon
~ our decision upon the seqond; for, if the District Magistrate had
jurisdiction to make the order for ¢ further inquiry,” Mr. Bagnell
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1885, has not only mnsdmtmn, but was bound to carry out thatt mder,

Queex- - whatever opinion he may have entertained as to its propriety;
_EMPRESS .

e - and, accordingly, we directed the arguments to be first conﬁned
DORABIL - 4 that point. - SO

- HORMASIT, -
. In support of- his contention that the District «Magistraﬁe
“had no jurisdiction to make the order he did, Mr. Andefson has.
---veferred us to Imperatriz v. Goudcipa’,(l) This case was_followed
" by a Full Bench in Imperatriz v. Hargoran Nathu® on the 10th
‘ OGtober, 1878. So far, therefore, as it applies-to the case before
us, we are bound to follow it, sitting as a Division Beneh, Let . ‘
‘ug; then, see how far, if at all, it applies to the case before us.
At first sight it appears to be one directly in point, and, therefore,
-one that must govern the present case. But a careful comparison -
- of the facts of that case with those of the present, and a similgr
* comparison of the provisions of . the former and present Codes of -
Criminal Procedure lead us to the conclusion that it does not
.govern the present case at all, It wasalcasein which theaccused
‘had been discharged by a First Class Magistrate under sec.
tion 215 of the former Criminal Procedure Code (Act X of 1872),
‘The_ case was called for under section 295 of the same Code by
 the District Magistrate, who “ not being satisfied with the reasons
given for the order of discharge, sent the record to another First -
‘Class Magistrate........., directing him to try the case afresh.””
. The High Court held that section 296 of the Code, which em-
_powered the District Magistrate to interferein certain cases of
~discharge by Subordinate Macristrates, did not include. cases of -
d1scharge under section 215, which that case was, and that,
~ therefore, in that particular case, coming under section 215, it
- was 1ncompetent to the District Marrlstrate to make the order he -
"-did. - They, accordingly, held that “ the proper course for the -
- Magistrate of the District to adopt is to refer the proceedings for
~«the orders of the High Court,” who could deal with the matter
tunder section 297 of the Code. To have a clear understaﬁding '
" of this ruling it is desirable to consider the provisions of the
different sections- of the Criminal Procedure Code then in force,
Sectlon 215, which was & part of Chapter XVII, t1eat1ng “of the ‘

-

OLLTR 2Bom 535, ' “ (@) Unreported,
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trial of Walrant cases by Magistrates,” chrected tha.t 1‘1’ a Maals.
- trate, after examining the ‘complainant and the witnesses for

the prosecution, and after examining the accused, % finds that no-
offence has been proved against the accused person,” he shall
discharge him.” Section 295 enabled. the District Magistrate to-
- eall for records to satisfy himself as fo the legality of any sentence

or order passed by a subordinate Court. Section 296 empowered

“him to report cases for the orders of the High Court. ' It em«
powered him also, when an accused person: was “improperly:
‘discharged ” and the case was a “ Session case,” to * direct the:
accused person to be committed for trial” It further empowered.
him, ¢ if the evidence shows that some other offence has :been-
' committed by the accused person,” to direct the subordinate Court
“to inquire into such offence.” Melvill, J., in. the case referred
Vto, after considering the provisions of section 296, observes:
“ Aceording to the ordinary rules of construction, the conclusion

from this express provision is that, in cases other than those spe-
cified in section 296, the Magistrate of the District cannot order
a fresh inquiry when-there hasbeen a discharge by a Subordinate

, Mamstra’oe ” The case he was deahncr W1th was one not speclﬁed.

in that section. e o -

- Now, leb us ‘consider the corresponding ~sections of' the pgec.
éént Code of Criminal Procedure. . Section 253, para. 1, (para, 2
- having no bearing upon the question before us), substantially
agrees with section 215 of the former Code, and:it was under
this section (258) that the accused in the present case was
i dlscharged Section 4853, para. 1, of the present Code corre-
sponds with section 295 of the former, and empowers the District
Magistrate o call for papers to satisfy himself as fo the corrects
" mess, legality, or propriety of any finding, sentence or order of any
- subordinate Court. This enlarges the scope of the District
Magistrate’s inquiry. Section 486-corresponds with section 296
of the former Code. Section 437 corresponds with section 298
of the previous Code, and a comparison of the provisions of
these two sections will show clearly what powers, not pos-
sessed by. the District Magistrate under the former Code, “have
been, since its repeal,: conferred ‘upon. h1m by the hew Code.

139
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Sectlon 298 empowered a District Magistrate to « direct any Sub-
ordinate Magistrate to. make further inquiry into any complaint
dismiissed  under section .147,” ~which had reference only to
dismissal of complaints before any process was issued for the
accused’s appearance, and is re-enacted in section 203 of the
present Code, Now, section 437 of the present Code, under

“which the District- Magistrate has acted in making his order

of the 4th July last, provides that *“on examining any record,
under section 435 or otherwise,.........the District Magistrate

-may himself make, or direct any Subordinate Magistrate to make,

further inquiry. into any complaint which has been dismissed
under section 203, [up to this point the power under the two
sections is the same], “or”, (and note this is the new power
given to. the District Magistrate which he did not possess under '
the former Code which Melvill, J., was discussing in the case
cited), *“into the case of omy accused peman who has been dzs-
0harged ” ‘ :

- This new provision in the present Criminal Procedure Code

clearly empowers the District Magistrate to interfore with the
~ discharge of ““ any accused person” whatever by -a Subordinate

Magistrate, whether the case is one triable by a Court of Session
and the order of discharge one under section 209, or by.a
Magistrate and the order one under section 253 of the Code.

_When the District Magistrate has ordered the very thing to be

done which the Code empowers him to_order, and in-the very

" words of the Code, it is dlﬁiculb to say he had no Jumdlctwn to

) order it.

- Tusupport of ‘the same conbention'—want of jurisdiction'in _
the District Magistrate to make the order—further arguments
are offered to us based on Chundi Churn ‘Bhuttacharjea v. Hem

- Chunder Banerjead ; Jecbunkisto Roy v. Shib Chunder Das®;

Queen-Empressv Hasnu(3) Queen-Bmpress v. Brramreddi® ; and
Queen—Empaess v.. Amir Khdn®. These alguments, however,

whxch we shall notxce furbher on in connection Wlth those
OLLB.10Cae,207. . ®LLR,6AIL, 7.

OLLR,0 Calc,1027 @ L LR, 8 Mad, 206,.
. 8 L L R. 6 Mad,, 336. °
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- cases, seem t0 us to be directed against the correctness or pra-

. priety of the Distriet Magistiate’s order; as distinguished from

‘his jurisdiction to make such oider. The two things are
clearly distinguishable, A Magistrate may have tindoubted

jurisdiction to punish for a certain offence—say. theft, but he
may, in-a particular case, misapply the law, or misappreciate
the evidence given, and conviet or acqmt on such' misapplicas

tion or misappreciation. In such -case his decision is wrong;

incorrect, or improper, and an Appellate Court; .or & Couit of
revision, when applied to, will reverss it on-that ground, if
satisfied of the same. In the present case the acciised made no
attempt to have the District Magistrate’s order -of the 4th July
upset by a higher Court, on the ground of its being erroneous or

- improper, and it, therefore, stlll stands unreversed and in full'

. force.

Such being the case, we are of opuuon that the District Magls-
trate had jurisdiction to make the order he d;d on the 4th July,
“and that Mr. Bagnell liad jurisdiction to carey it out. We are
further of opinion that as a subordinate Court it was fot ¢om-
petent to Mr. Bagnell to question the propiiety of the District

Magistrate’s order, and that if he had any doubt on the point, he

ought to have directed the aceused to apply 0 the High Court to

have it set aside, allowing him time for that | purpose, and postpon- :
ig the “further inquiry” pending the result of any such appli--

cation. Instead of following this course, he improperly declined .

to exercise a jurisdiction wvested in him by law, and e must

accordingly upset his order of the 17th July. ,

We now proceed briefly to consider- the arguments urged
against the propnety of the District Magxsbrates order and the
‘cases relied upon in - support of them. It is urged that, even
though the District -Magistrate had Jurlsdlctlon to make the
order of the 4th July, he ought not to have made it under the

 circumstances appearing in this case. In support of this-con- -

fention we are referred to certain cases. The first case referred

to is that of Chundi: Churn ~ Bhuttacharjea v. Hem Chunder

Banemea“) Tt was a case in which the complaing had been

1, L, R,, 10 Cale,, 207.
B 1224—6 ‘
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d1smlssed and the accused discharged by the Deputy Maglstrate .
of Serampore 'The Sessions Judge of Hoogly, on being applied -
to by the complainant, cconsidered that “ the Judicial inquiry’
mto the petitioner’s complaint has been most perfunctory.”

. He considered it was not a case of false complaint; but that

there was a * real foundatron for the complaint.”” Hefurtherheld
that « the record of the evidence by the Deputy Magistrate isa per-

, fect burlesque of justice.” Under these circumstances, purport--
~ ing to act under section 437, Criminal Procedure Code (X of 1882),

be directed another. ‘Magistrate—a Second Class Maglstrate—-:

_Shama Chum Dés, “to make further inquiry into this case.”

This order was made ex parte, without any notice to the aceused.
who thereupon applied to the High Court to set it aside. Ther
order was set aside for'reasons which we shall presently con-

. sider. It may be observed in this place that the procedure

,Aaadopted by the accused in that case was the nght one.. The

accused in this case before us omitted to apply - to the H1gh"

‘_'Court and thereby v1rtually submitted to the District Magls-

L

trates order. of the 4th July, which order, therefore, is stlll

: unreversed and in his way. As already stated above, the. ngh
' Court set aside the Sessions. Judge’s order dlreetmg the Second

Class Maglstrate ‘to make “further inquiry.” . That order is

i based on three separate grounds, one of which seems to us to be-

suﬁicuent to ‘sapport it, thouoh the others are also relied- upon
by the Court It is that, under section 487, Criminal Procedure
Code (X of 1882) » it was not competent to the Sessions J udge to
order a partleular Subordinate Magistrate by name to make such

inquiry. It may be said that if it is not competent to a Sessions

Judge to do so, @ fortiori it is not competent to the District

- Magistrate, as in this case, to do so, and this argument seems to

= have influenced M. Bagnell to some extent. But such an argu-

‘ment is evrdently untenable , having regard to the express terms of

: 'seetron 437, Criminal Procedure Code (X of 1882) and Field, d.,

in hlS ]udgment in that case accordingly observes: “The Legrsla- -
‘fure - appears to . have contemplated that the Mag1strate of the
‘District should ‘exercise a discretion as to the selection of ahy

Magistrate subordmate to him, and th1s dxscretxon seems to
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have dbeen vested in the District Mawxstrate, and not in the
Sessions Judge. ” If this ground is good, as we are’ dlsposed
to regard it, it alone is sufficient to support the order made. by

the learned Judges in that case; and the two. other fe&sons"
given by them were not strictly necessary to the decision of -

‘the particular case before them. Still they are reasons' concurs
red in by some other Judges, and, as they are pressed npon us in
~this case, we shall make a few remarks about them.- As to one
of those’ reasons—want of notice to the accused-—since that is

relied upon in this case as an objection to the District Magis-'
trate’s order, the learned counsel who represented the accused

was unable to refer us to any thing in section 487, or in any
-other portion of the Criminal Procedure Code, which i"equii'es
‘any notice to be given to the accused before an order can be
passed under that section. It is, no doubt, a general principle {)f
. criminal jurisprudence that no order prejudicially affecting an

accused person should be passed without giving him an oppor-

tunity of being heard, and there is nothing in the Code to
prevent such notice being given. One may even go so far as to
say ‘that the District Magistrate would have done well, if he
had given such notice in the present case before making the
order he did. “We ourselvés give such notice, and we shall
consider whether a rule should not be made and promulgated
requiring the lower Courts to follow the same -practice. Bub
we cannot hold, in the absence of any such provision in_ the
Code, and of any rule on the subject, that any such notice was
absolutely necessary before the Magistrate made the order.
The subject of notice and the principle above referred to were
evidently not absent from the mind of the Legislature when,
"section 437 was enacted. In section 436 there is an express
provision for such mnotice being given, when an accused, im-
properly d1scharged in a case triable exclusively by a Court of
. Session, is to be’ committed for trial®; but there is no such
“provision when another step is to be taken against the accused
Tunder the same section @. Again, while there is no such
provision in section 437, ‘under which the District Maglstrate

- M) Proviso (@) - S Lo 2) Provise (b).
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acted, there is one in sectlon 439, -From this one may ¢infer,
that whenever- the giving of notice is deemed necessary, the:
Legislature has expressly provided for it ; and we are afraid we;
should be making a new law, instead of declaring the existing '
law, if we held that under section 487 it was necessary to give:
such notice before the District Magistrate made his order in this. -
case, and that his order was bad for want of such. notice. In-
this connection we would further notice the provisions. of sec-:
tion 440 of the Code, which lays down that “no party has any .

-tight to be heard, either personally or by pleader, before any:

Court when exércising its powers of revision,” which the Dis--
trict, Magistrate was doing when he made the order in this case.

It does not appear that this view of the matter was presented to. -

the Calcutta High Court in the above case, or to the Allahabad. .

~ High Court in the case of Queen-Empress v. Hasnu®,

_We next come to a somewhat more difficult question as to the: -
meaning of the expression “ further inquiry” in section 437, Cri~
minal Procédure Code (X of 1882). Tt is-urged before us, as it
was urged before Mr. Bagnell, that the District Magistrate’s order

_undersection 253, Criminal Procedure Code, was not warranted by

law, inasmuch as there had been a: full inquiry by a competent
Magistrate, and no further evidence was disclosed, and the same
Caleutta case is relied upon-in support of this contention.” In
that case Mitter, J., understands by that expression ©further

inquiry,” an inquiry on “further evidence,” and Field, J;an -

inquiry upon ¢ further materials or further evidence.” - In another
Caleutta case, Jeebunkisto Roy v. Shib Chunder Das®), two' other

- learned Judges (Tottenham and Norris, JJ.,) hold-that “the law

allows a further inquiry only where there-has not been a full
inquiry, and where further evidence is disclosed.” ‘The case

: of‘Qw_sen-Empress v. Hasnu™. is also substanti&llyvto the same-
. effect; and so is that of Queen-Empressv. Amir Ihdn®, although -

the learned Judges in .that case observe that where an order

x for further mqun'y, originally -issued on msuﬁicwnt grounds, is

W Para.2. " L eLL R., 10 Cale., 1027 ’
SO L L'FB” 6 All,, 367 © L LR, 6AlL, 367"
v O L. B., 8 Mad., 336. :
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"'duly earried oub, and further evidence has been forthcoming,

~ they conceive it to be thelr duty “to uphold the proceedmgs'

mcludmg the order.”

" Now, let us turn again ' for a time to the provisions of some 'of
~ the sections of the Criminal Procedure Code to see if such is the

correct interpretation of section 437, - As observed by Turner;
C.J., in the Madras case above referred to, we must, we think,
read sections 435—489 together on this subject. Section 485, as
formerly observed, empowers a District Magistrate to call for the’
record of any case from an inferior Court to satisfy himself  as to
- the correctness, legality or propriety of any finding, sentence, or
- order.” ' This is large enough to include a finding of fact depend-’

ing upon an appreciation of the evidence reémded by the lower
Court. If, on examination of the record so called for, he is
satisfied that the finding is correct—that the evidence has beent
correctly appreciated—he simply returns the record, assuming

there is no other ground for interference. - If, however, on; such’
- examination, he is satisfied that the ﬁnding is incorrect—that the -

~ evidence has not been correctly appreciated—and the accused
“ improperly discharged” on what seems to him to be a misap-

preciation of the evidence by the lower Court, what is heto do? -

We shall assume that in calling for the record he has acted

e mero motu, and not upon the complainant’s application: * The
case may be one triable exclusively by a Court of Session orby a -
Magistrate. Section 436 empowers him, if the case is triable -

exclusively - by a Court of Session, to order the accused to be
committed. for trial. In-every other case of improper discharge,
section 437 empowers him to direct * further inquiry.” '

" The section does not-say he can do that only when there is a
¢t contention” that «further evidence” is forthecoming, or when

«further evidence is disclosed,” as laid down by the Caleutta -

High Court. And in the case we have assumed there can be no
such  contention” or disclosure by any one. ' It may perhaps

be desirable to impose some such restriction upon the very large -
_powers of the District. Magistrate ; but we have no power to -

import any such restriction into the section, when the Legislature
has expressly empowered him to. make or order further inquiry
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“into the case of any accused pemon who has been dlschnrcred )
without subjecting the exercise of that power to any such con-
dition, Taking sections 435 and 437 together, his power to;-

:lnterfere in cases of improper discharge by inferior Courts; by
oordering further inquiry, would seem to be co-extensive with the
- power of the High Court itself; and if no such condition can be -

imposed upon the exercise of such power by the latter, it is -

- difficult to see how it can be imposed upon such exercise by the.

former. : When such cases come before the High Court to be

- ‘dealt. with under section 439, the High Court may, exercising

the powers of an Appellate Court under section 423, reverse o
Jinding, or alter or rgverse an order, not a conviction or sen-

- tence—in, doing which it may have to differ in its appreciation -
“of the evidence on the record—or it may direct ““further inquiry,”
~or -under section 428 direct “ additional evidence” to be taken, -
indmatmg the possibility of *further inquiry” without “addi-.

tional evidence.” . Again, sections 875 and 380 (d) of the Cri-

; minal Procedure Code (X of 1832) clearly show that there may be

a “ further inquiry” without “additional evidence.” "It is true‘

’sec'mons 375 and 880 relate to another class of cases, but that

does not affect the question. If the Leouslature conceived it
to be possible that there might be a « further inquiry” w1thout

« additional evidence”, as sections 375 and 380 would show Was

the case, the argument, that the expression “further inquiry”

- in section 437 necessarily implies “ additional evidence”, fails.

* Suppose a Subordinate Magvistrate' has discharged an accused
without considering some points bearing on the guilt or innocence

- of the accused, may not the District Magistrate, if satisfied of
_ the impropriety of the order of discharge, decide those points
- himself, or direct them to be decided by the Subordinate Magis-
v trate, on the evidence already on the record, and pass a new.
~decision according as he finds them for or- acramet the accused ?
“ There is nothing in the section to prevent his doing so, Besides,

even if we assume that “further inquiry ” necessarily implies

" additional evidence, we ought to bear in'mind that additional

evidence is frequently as effectually elicited by a further exami-

nation of the same witnesses, on the same or additional points;
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as by an exammatlon of new Wxtnesses There may be thus
a “further inquiry ” upon the same. evidénce, as well as upon
- additional evidence, whether elicited from the same Wltnesses or
new. witnesses. '

In the Madras case above referred to, Turner, C.J., observes
‘ (p 339) = The Judge apparently reuards the term” ‘further
inquiry ’ « as identical in meaning w1th the terms” ¢ fresh i mqmry

...... ...%This is not its obvious meaning. > He refers to section
436, which enacts that in a case triable exclusively by a Court
of Session, if an accused person has been “improperly discharged,”
_the District Magistrate may, “instead of directing a fresh
inquiry, order him to be committed for trial.” This sectxoﬁ
evidently implies the power of dlrectmg a “fresh inquiry ;” and,
unless the expression “ further inquiry ” in the followmg sectlon
(437) is equivalent to, or includes a * fresh i mqulry, ’ there seems
4o be no other section in the chapter that gives the District
Magistrate any such power—a point which does not appear to
have attracted the learned Chief  Justice’s attention. Now,

there is another consideration which has some bearing on the

questmn before us. If an accused person is dlscharged by one
Mamstrate, that order does not amount to an ¢ acquxttal ” under
‘section 403, If, therefore, the complainant prefers another com=
plaint to- another Magistrate regarding the same matter, there
is nothing to prevent such complaint being “inquired info—
'Kzstomm Mohara v. Anis® ; Nowab. Sing v. Kokil Singh® ; Reg.
"y Devama and Somshekhar(3) and Queen-E’nzp1 ess 'v. .Dhonde
Bogar®. :

For these among other reasons as at present advxsed we are not
. prepared to hold that the District Magistrate’s order in this case
was not warranted by law, even though no additional evidence

was disclosed. _ But it is not necessary to express any very de-

cided opinion upon this point ; for, even assuming that “additional
evidence” was necessary to render “ further inquiry” poss.1b1e in
this case, it seems, from the record before us, that on recelpt of the

(20 Cile, W. R., Or. R: 47

@24 Calc W.R,CrnR,70, ) Bom,H. C, Cr 'Rulmgs dated 3rd ‘

) -® I, L R., 1Bom, 64 .. December 1884,
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 District Magistrate’s order of the 4th July, Mr. Bagnell tilrected "
~aplan to be made of the locality, the scene of the accident, and he

summoned the witnesses who were supposed to be cognizant of
the facts of the case. If he had waited for the plan containing
the particular information he wanted, and had further examined
those witnesses, he would have had before him additional evidence

- upon which he might have come to a different conclusion from -

that which Rév Sgheb Sitdrdm Démodar had arrived at. It is
not clear, then, that there was no room for further inquiry in this
case. What the result of it would have been is quite another mat-
ter. Possibly, Mr. Bagnell would after such inquiry have come to
the same conclusion as Rdv Sdheb Sitdrdm D4modar, and in that
case there was nothing to prevent the accused being again dis-
charged. - Such being the case, and, as already observed above,
the District Magistrate’s order being still in force, it remains for -
us to determine what orders we should now pass on this reference.
The District Magistrate would probably not have taken up the
case ab all, if he had not been specially moved to do so by the

‘railway authorities. They would seem to have been ab firsh.

dissatisﬁéd with R4v Séheb Sitdrdm’s order of discharge, DBut
they are evidently now satisfied with that order founded upon
his appreciation of the evidence before him ; for by not appearing
before Mr. Bagnell, nor before us after notice, they have un-
mistakably shown their desire not to proceed any further against
the accused. The whole of the evidence seems to have been
reviewed ab some length by Rév Sgheb Sitdrd4m in his judgment
of the 8th May, He has disbelieved some of the witnesses as
being interested in making out the accused to be'guilty to save
themselves from unpleasant consequences. He has attached little
or no Welght to the evidence of others, on account of their in-
competencey to judge of matters deposed to by them,and has fur- -
ther found some to have tampered with the block book by “ creat-
mg suspmlous evidence.” He has also observed contradictions and
diserepancies in the statements of the witnesses, and relied upon

“the account given by the accused, which, according to him, is
supported by the evidence of ‘a disinterested witness for the

prosecution,” Thus upon a-consideration of the. whole of 'the

- evidence for the prosecution, with the demeanour of the witnesses
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' 'before him, he has come to the -eonclusion that the evidence
~a,oralns,’n the accused is not sufficiently strong to put him upon his
~defence, We have not heard Mr. Anderson upon that evidence,
- and are, therefore, not in a position to express any opinion as
- to whether Rév Saheb Sitdram is right or wrong in his estimate
of it. But we find that the District' Magistrate has come to

““an opposite conclusion. In doing so, however,he had not the
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* ‘advantage of a discussion of the evidence from the accused’s point

of view; and it is quite possible, if he had had that advantage,

 that he might have come to the same conclusion as Rdv Saheb

Sitardm had arrived at. The case is one of a somewhat compli-
- cated character, involving conflict of evidence, and we think the

‘District Magisti'a.te'should now give the accused an oprrtunitj |

of being heard in support of the order of discharge. If after
doing so he considers that order to be right, or if it appears to
" him unnecessary or undesirable to prosecute the accused any

further, he is at liberty to withdraw his order of the 4th July*

Order accordingly.
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