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Before ;S'w Charles Sargent, Kt., C%wf Justice, and Mr. Justwe Bzrdwoool

'SHEKH KARIMODIN, (ORIGINAL DEFENDANT), APPELLANT, . NAWA’B .

“MIR BAYAD ALAMKHAN (ORIGINAL Prantire), Respoxpmyr.? *

Mahomedan law—Grant to grantees cmd their adlad va ok, fad——Meanuzg of the wor d'

- alfad’— Wakf—-—Oonstrucizon— TavlJat and - sowadanashm, ngkt of females
to hold the offices of .

A certain- village was granbed by the Mogul Government in z‘vz’dm to twor

- _persons and. their ** aulad va ahfad” for the maintenance of a durgd (mmtsoléﬁm) .

- of a pér (saint). The plaintiff and the defendant were the descendants of the
- - original grantees, _ T . ' .

In 1878 the plaintiff sued the defendant for the recovery of the proﬁts of a
one-fourth share in the éndm, claiming to be entitled thereto through his ‘mother
and grandmother, who was a daughter of the son of the great-grandson of one of

the two original grantees. Tt was contended (inter alia) forthe defendant that.

the expression aulad va alifad, used in the grant, would include only the lineal
male descendants, and nob the plaintiff, who claimed through fema‘les,-. who were
" incapable of performing the spiritual offices connected with the mausoleum. - The
" Court of first instance dismissed the plaintiff’s claim. He appealed, and the lower

Appellate Court allowed his claim to the extent of one- elghth share. On appeal.

by the defendant to the High Court, -

" Held, confirming the decision of the lower Appellate Court that the plaintiff
was entitled to share both in the offices of the durgd and the endowment. The
term ‘¢ ahfard,” being a term of the la,rgest and most general signification, includes
the descendants of females as well as of males. . The primary object of the grant
was to proiride for the tavlyat and the office of ‘sajjadandshin 'of the mausoleutn
of the saint, and with that view to supply the means for the maintenance of the

- persons who should perform the offices, as well as for the ordinary expenses of
keeping up the mausoleum, A female could -1iot ‘be the sajjadandshin, whose
duties.were of a strictly spiritual nature requiring peculiar personal qualifications
so as to exclude female descendants from participating in the endowment, but
it would not follow that males, who established their descent from the proposz'tus
through females, should be excluded. .Had the'intention of the grant in the

" present case been to lumt the class of descendants excluswely to persons clalmmg
through males, the expression ‘“ aulad dar aulad” would have been used, instead
of the general expression ‘‘ aulad va ahfad.”

Hussain Beebee v. Hussain Sheryy(D) and Mujavar Ibrdmbibi v, Mujavar Hussain
Skemﬁ' (@ referred to and dlstmgulshed
*Second Appeal No. 430 of 1883. ) -
() 4Mad, H.C. Rep, 23, L L. R., 8Mad,, 95 ..
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TaIS was a second appeal from the decision of E. Cordeaux
District Judge of Poona. -

In 1660-61 the Government of Aurangzebe granted the v1llaoe,
of Kasalgaum, in the Poond District, in indm in equal. shares to
Shekh Sadul4 and Shekh Farid and their aulad va ahfad ¢ for the

- expenses of the durgd of Pir Shekh Salldhudin.” The plaintiff
- and the defendant were the descendants of the original grantees.

In 1878 the plaintiff brought a suit to recover the profits-of
one-fourth share of the said éndm village, claiming the same as a -
descendantof Shekh Farid through plaintif’s mother, Afzal Begum;
and his grandmother, Rahimunissa, who was a daughter of Shekh
Shabudin, the son of the great-grandson of Shekh Farid, one of
the two original grantees. He-alleged that his mother, Afzal
Begum, had enjoyed the said one-fourth share till her death; that -
after her death his father managed the same during his (the
plaintiff’s) minority for him ; and that since his father’s death,
which took place in 1868, the defendant had refused to hand it
over to the plaintiff, and had Wronr)fully appropriated the whole
profits of the -indm.

The defendant contended that the indm was a wakf and that,
according to the ‘Mahomedan law, neither the plamhff nor his
mother were entitled to any share therein. He denied the plaint-
iff's allegation as to enjoyment of any part of the revenues of
the indm by the plaintiff, his mother, or his grandmother; a,nd
lastly, contended that the plaintiff’s suit was time-barred. ’

" The Subordinate Judge of. Poond, who tried the case, dismissed
the plaintiff’s suit with the following remarks :(—¢ % * ok
The plaintiff, as the descendant of the female stock, cannot mhent
according to the terms of the sanad, or the Mahomedan law, and,
even if hecould be held to inherit, he hfw‘faﬂed to prove that

either his grandmother or his mother or his father uscd to re-

ceive the profits of the indm as alleged in the plaint. = For much.
more than the -last twelve years the plaintiff did not receive the
share of the profits he claims ; and as his suit would bé governed
by article 144 of Schedule II of Act XV of 1877, it would be
barred by limitation.”
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Frem this decision the plaintiff appealed and the lower Appel-
late Court held that the grant to aulad va ahfad did include
female descendants, and admltted the plamhﬁ"s claim to the
- extent.of a one-eighth share. =

The defendant preferred a second appeal to-the Hzgh 00urt

"B. T, Jabj%, (Pcmdm ang Balibhadra w1th h1m), for the: appel-

lant ~—The words used in the grant are to the aulad va akfad,
which mean male descendants of the orantees, such' as’ sons

and their sons, and so on. See Johnson’s Persian and Arabic
Dictionary, p. 85. The grantees were to perform certain religi-

*ous duties, such as sajjadanashin and tavlyat. The office of suj-
Jadanashin being of a purely spiritual nature, women are incapa-
ble of performing it. The Mahomedan law debars females from
all spiritual affairs. See Macnaghten’s Mahomedan Law, p. 343,
note ; Ibid., pages 420, 332 and 833 ; Baillie’s Digeét of Mahomedan

Law, 571. See, also, Mujavar Ibrambibi v. Muyavar Hussain

Sherif ® ; Shah Ahmud Hossain v. Shak Mokiooddeen Akmud®;
Hussawn Beebee v. Hussain Sherif®. The plaintiff, who claims
through a female, has no right to any portion of the grant for he
does not come within the term ‘qulad.’  See Abdul Ganne Kdsam
v. Hussen Miya Ralimiula®. B ” :

Mahdde thmnajz A’pte for the respondent. —The expressmn

“ qulad va ahfad” does not mean lineal male descendants, but is a
general expression, and includes all descendants, whether male or

. female. - The cases cited for the appellant are not in point, for in
those cases the grant was to lineal descendants only.. Here the
grant was a general grant, and was not strictly confined to the
performance of religious duties. The grantor’s intention was to
provide for the maintenance of the family of the grantees. If

- the intention weére to exclude females, instead of the general -

expression aulad va akfad the expression aulad dar aulad would

have been used, and this latter would have barred females

-from participating. Although & female cannot perform spirituaj
duties, she can be a trustee of an endowment. See Macnaghten’s

* L L.R., 3 Mad,, 95. © (9 4 Mad, H. C. Rep,, 23, -
@16 Cale, W, R,, 103 Civi Rul. .- . ()10 Bo m.H.C, Ref, T
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Mahomedan Law, 329 case 3; Ibzd 334,Q.8; Ibzcl p- 843 The

case of Abdul Ganne Kdsam v. Hussen Miya Rahvmtula(l) is in
favour of the respondent.

SARGENT, C. J.~The plaintiff in this case seeks to recover the
profits of a one-fourth share of the village of Kasalgaum, which
was, in A.D. 1660-61, granted in indm in equal shares to Shekh
Saduld and Shekh Farid aulad va ahfad “for the expensesof
the durgé of the Pir Shekh Sallshudin.” The plaintiff claims
from Shekh Farid through his mother, Afzal Begam, and his
grandmother, Rahimunissa, who was a daughter of Shekh Shé-
budin, who is admitted to have been the son of the great-grand-

son of Shekh Farid. The defendant, who is in possession of the
“rents of the entire village, is descended from Shekh Sadul4, and

contends that the plaintiff has no title to share in the woiety
granted to Farid, as he traces his descent through females.

" The District 3@1dgefha;skheld that female descendants are in-
cluded in the expression aulad va ahfad, and admitted the plaint-

'iff’s claim to the extent of a one-eighth share. The standard

works of reference for the meaning of Arabic terms, such as
Johnson’s, Richardson’s and Molesworth’s Dictionaries, can leaves

" we think, no doubt that “akfad” is a term of the largest and

most general signification ; and, indeed, it was almost admitted
in argument that, in popular speech, it is equivalent to “ descend-
ants” and may include the descendants of females; but it was
said that such would nob be its meaning in a formal grant, which,
as in the present case, imposed duties on the grantees incapable
of being performed by a woman, and that here it must be con-
fined to lineal descendants through males. ‘

" Now, doubtless, the language of the sanads granted fromr

'.t1me to time in this case makes it sufficiently clear that the

* primary object of the authorities was to provide for the tavlyat

and office of the sgjjadanashin of the mausoleum of the Saint

" Sallshudin, and, with that view, to supply the means for the

maintenance of the persons who should perform those offices, as
Well as for the ordmary expenses usually incidental to the keep-

(1) 10 Bom, H. C. Rep T
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ing up-of a sacred tomb, - It is further clear, upon the authorities,

that, although a female may be the mutawalli, or the person -
- KARmoDpIN

performmo* the duties of the tavlyat of the mosque, she cannot

" be the sajjadanashin,. who has charge of its spiritual affairs, and
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~ personal qualifications. See the note at page 343, Macnaghten’s -

Precedents, and the cases Hussain Beebee v. Hussain . Shemjm
and Mujavar Ibrdmbibi v. Mujavar Hussain Sheriff®, in- which
- the plaintiff’s claim to share in the endowment was rejecte& on

the ground.that she could not perform the dutles for which. it -

was intended to provide.

- But, althouovh these decisions would exclude fomale descendants
from participating in the endowment, the ground upon which
_they proceeded, does not require that males, who establish their
~ descent from the propositus through females, should be excluded,
" Had the intention been to limit the class of descendants exclu-
- sively to persons claiming through males, it is difficult to suppose

that the general expression “aulad va ahfad” would have been -
used, and not “ aulad dar aulad,” which admittedly would exclude.

them, We agree, therefore, with the District Judge that the
plaintiff was entitled to share both in the oﬂices of the mosque~
and the endowment, ‘

. As to the question Whether the claun is barred by the Statute
of Limitations, thelestrmt Judge has held that time would not
run against plaintiff, because defendant has in any case received
the profits only as a trustee. But defendant did not in any
gense receive them as a trustee for the plaintiff, although he did
so doubtless with an obligation to prov1de for the maantenance
. and services of the mosque. -

- We must, therefore, send down the case for the D1strmt I udge
to record a fresh finding on the issue whether the plaintiff’s claim
is barred by the Statute of Limitations. The finding tobe. transﬁ

mitted to this Court within-two months. ' : L

_ o ’ Case sent back.

04 Mad H, C. Rep., 23, - L'L, Ruy 3 Mad,, 95,
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