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I now come to the - subordinate question, whether the plaintitt
is liable to pay a new assessment before the Collector had fixed
what it should be. In 1879 he was, no doubt, authorized to im-
pose a new rate, but nothing was said as to the time from which
it should date, and there. was nothing in the authorization to give
retrospective operation to the new assessment. Indeed, all that
was done was to sanction a scheme for re-assessment. I think the-
Government sanction must be taken as prospective only, and ay
only sanctioning the new assessment from the time that it was:
actually made by the Collector. There is nothing in the language
of the Government Resolution inconsistent with that interpretas
tion, or to show any intention to give a retrospective effect to the.
new assessment. 1 think, therefore, the plaintiff is entitled to
the return he claims. '

As neither party is completely successful, each must pay his
‘own costs. :

Attorneys for the plamtxﬁ’ ~Messrs, Jeﬁerson, Bhdishankar and
Dinshd.

Attorney for the defendant. —Mr F. 4. Little, GoVernmcnt
‘ Solicitor.

'ORIGINAL CIVIL.

Before M. Justice Bayley.
JATIRA'M NARRONJI, Prarxtier, ©. KUVERBA'T AxD Oragrs,
" DEFENDANTS.* :

Will—Construction—Vested or contz‘ngent estafe—Fund sel apart by will for payment,
of monthly allowances proving insyfficient—Right to  supply deficiency from e

general estate—Interest chargeable on property of a testator deposited with a firm,

" C., a separated Hindu, died in 18"4 possessed of a half share in two dwellmg- )

houses, one situated in Bombay and the other in Kéthidw4r, He was also pos.
sessed of considerable moveable property. - ‘He left, him surviving, two widows,
Kuverbéi and Kessarbdi, and one daughter named Jivé, By clause 2 of his will'
- dated 4th July, 1874, he directed, as to his share in the houses, that hig wives
should have a right to reside therein as long as they might live, and, in the

event of their decease, that his nephew, Vallubdds, the son of his brother, Visram, .
should be the owner ; and should the decease of Vullubd{zs take place, then who. '

*.Quit No, 258 of 1883,
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ever might be the son of Visrdm should be the owner. By a subsequent clause
(the 16th) of his will the testator declared that, shonld the decease of his two
wives take place, all his immoveable and moveable property should go to his
nephews, Vullubdds and Mordrji, the sons of Visrdm, Vullubdds and Morarji
both died in the lifetime of C.’s two widows, Mordrji died first childless and
unmarried. Vullubdés left a widow him surviving, who claimed that, under

" clause 2, Vullubdas took a vested estatein the testator’s share in the two houses,

which on his death devolved upon her, and that, under clause 16, Vullubdds and
Morarji"took & vested- estate in joint tenancy; that on Morérji’s death his
interest survived to Vullubdés, and on his death devolved upon his widow., It '
was. contended on behalf of the twe widows of C,, the testator, that the
gift to Vullubdds by clanse 2 and to Vullubdds and- MorArji by clause 16 was
contingent, and had lapsed by their deaths ; that the result was an iutestacy so
far as regards the property in question ; that they, consequently, took a widow’s
cstate in the immoveable property for their lives; and that upon their death
the property should go to the testator's daughter, Jivd; and that, as to the
moveables, they took absolutely. )
Held, that, under.clanse 2, Vullubdis took on the death of the testator not ~

4 contingent but a x\restéd’estate in perpetuity, which on his death devolved on
_his widow ; and that, undexj\. clange 16, Vallubdés and Mordrji took a vested
interest in joint tenancy in the whole of the residuary estate ; that on the death
of Morarji, the survivor Vullubdds took the whole absolutely, and on his death
his interest was transmitted to his widow., ’ A

. Held, also, that the interest taken by Vullubd4s under the above clauses of the
will was subject to the right of the testator’s widows to reside in the houses, and
to have their monthly allowances paid out of the moveable estate, and was subject,
also, to the beguests, charitable and otherwise, contained in the will,

By clanses 15 and 16of hiswill the testator directed that certain monthly al-
lowances should be paid to each” of his widows out of the interest of certain
Government Promissory Loan notes which were to be purchased by his trustees,

Held, that if the particular sonrces of income, out of which the testator diected
these allowances to be paid, should prove insufficient, the rest of the moveable
property, or the income derivable from it, as well as the rents of the immoveable

property should contribute, - : -

Th§ funds belonging to the testator’s estate had, in accordance with the directions
ig his will, been kept in the firm of Visrdm Mowji, in which the testator had
been a partner, : -

..Held, under the éircumstances of tho cage, that th)e’ﬁnn s.houid» be charged

interest at the rate of six per cent. per annum, i

~ SUIT by a trustee to obtain the construction of a’Wil‘L - o

1. C%lattom:bhooj Moiji, the testator, died on the 5th July, 1874,-

(gi;;ﬁ,anlgn Ns;lsrv;vmg, t.'.wo WldOWS.,' Kuve1‘bé,i«apd' Kessarbii, -
s Nos. am.l 2), one child a daughter named Jivi
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(defendant No. 5), his father Mowji Mulji, one brother Visrdm
Mowji, and two nephews, viz.,, Vullubddss Visrdm and Mordrji
Visrdm, who were the sons of Visrdm.  Chattoorbhooj in his

lifetime was separate from his father and brother, but owned

some property in common with them.

The following table will show the relationship of the paltles

. to the suit—

Mowji Mulj
(died 1850).

Chattoorbhooj marricd Kuverbdi, and Kessarbai, . Visrim_ -
(died July 1874), 1st defendant 2nd defendant. (dicd June 18382).
Jivd, : \
5th defendant, l .
I 1 ] I
Vulluhdiss Morarji Purshotam Two

narried - ~4th defend:mt.
Vulivahu,
Srd defendant.

At the time of his death the testator, Chattoorbhoo], was pos-
sessed of considerable property. His immoveable property con-
sisted of a half share of a dwelling-house in Bombay and a half
share in a house at Varvara. His moveable property consisted
of shares in certain joint-stock companies, and cash standing to

his eredit in the books of the firm of Visrdm Mowji & CO,
of which he was a member.

ChattoorbhOOJ left a will, dated the 4th July, 1874, of which
- the following are the material portions:—

Article 2,—* There are my dwelling-houses in Bombay and Varvara, Bhai
Visrdm has a half share therein, and a half share is mine. My. two -wives may
reside in the same as long as they may live, anfl, in the event of the decease of my
two wives, Bhdi Visrém Mowji’s son, Vullabddss, the son of the living Visrim,
is (shall be) subsequently the owner of my half share: and should the deccase of
Vullabddss take place, then whoever may be the son of Bhai Visrdam Mowii ig
(shall be) the OWner' and no one else hag any claim in respect hereof.”

- Article 3.—% In the event of my decease, and (then) as to the religious and
charitable (deeds) to be performed thereafter, a sum of Rs, 50,000, namely, fifty
thousand, for the same is to be entered to credit, Outlays are to be made there-
from. The particulars thereof are (as follows), The same are to be made in
accordance with what is written below :— '

- “* One temple, to he dedicated to the deity Shri Vithal N'ithp, is to be buxlt at
Dwirkd or Kamballi, In that temple the dlcty Th:ikur_u is to be caused to be
established ; and a settlement for the maintenance theroof and suits of clothes and

(died 1877)  (dicd 18i5).  (born 1878), - daughters,
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ornaments for decoration are to be made ; and one saddvarat (daily diétribution)
is to be made, so as to give lddu {sweetmeat) to ldwds,—that is, one lidu to
cach holy man (sdelu); and, after my decease shall have taken place, one caste
feast for the Gujri Brdhmins at Dwidrkd is to be made when my anniversary day
shall arrive. It isto be made every year; one pice is to be given to (each of)
them as a present. Onthe said outlays having been made, should any surplus out
of the interest be left, the same is to be appropriated for religions and charitable
purposcs at other places. The authority in respect thereof belongs to my brother
Visrim Mowji; and the said sum is to be credlted and kept at the place of
business of Bhai szrém Mowji,”

Article 8 as follows :—“My daughter B4i Jiv4 is to be got betrothed, and
‘taks’ (presents) are to be given to her, and her marriage is to be got solem-
nized ; and other outlays, which may have to be made, are to be made, For the

. same, Rs. 20,000, namely, twenty thousand, are to be credited and kept in the

shop of Bhii Visram Mowji. - On the said outlays having been made, the interest,
which may be received onaccount of the money that may remain over, is to be
paid to B4i Jivd; and should the decease of the Bai take place, then the interest.
is to be paid to the sons who may be born of her womb, and should they be
betrothed, then out of this sum as many rupees as Vahu Kuvervahu and Bhéi
Visram, two persons, may. think are to be paid; and shonld the decease of Bii
Jiva take place, and should she have no son born of her womb, then all this
money which may have been credited is to be thrown into the sum of Rs 50,000

_ (fifty thousand) whichis to be used on my religions and charitable account, but

it ig not to be given to any one else ; and on the said outlays having been made,
as to any money which may remain as surplus, Government promissory loan
notes are to be purchased therewith, The interest thereof that may be yielded

_is to be paid to Bai Jiv4.”

Article 9 as follows :—¢ There is ¢saddvaral®® carrled on in Dwérké in the :
name of my father, the worshipful Mowji Mulji. The outlays for the same are
“to be made out of the shop of Jairdm Ndrronji and Visrém-Mowji as long as
they may continue to be partners in the shop, and after Bhai Jairdm Narroh.
ji shall withdraw his share from. the shop, asto the expenses which may be
incurred in'respect of the said saddvarat; a half share thereofis to be paid ont of
the meneys standing to my credit, and a half share is to be paid by Bhii Visrdm,
he debiting the same fo his account. But this saddvarat is to be kept up
permanently ; and should Bhai Visrdm Mowji pay the amount of his half share
for the expenses of the said saddvarat, then Bhsi Visrsm shall also pay. the
amount of my one-half share,—that is, the same is to be paid out of my money.
But this saddvaras is to be kept up permanently ; and the authority to carry on
the said saddvarat belongs to Bhai Visrdim Mowji.” .

- Article 15 as follows:—*To my wife, Kuverbsi, Rs, 150, namely, one hun.
dred and fifty, per month are to be paid for (her) expenses, Out of the same
as mmy rupees as may be required for expenses are to be paid for the purpose
of be’ng expended, and on outlays having been inade out of the Rs, 150, ‘the

¥ Saddvarat is a daily distribiition of corn o poor travellers,
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money which may remain as a surplus is to be entered to credit in her name at
Bhai Visram Mowji's shop. As to that money, when Bhai Visrdm may go on
the great (or) on small pilgrimage, and when she may go on a pilgrimage with
him too, then the said money is to be expended ; and she alone shall not go on
a pilgrimage ; and she i3 to conduct (herself) in accordance with the reputation
of our house ; and she is not to conduct herself improperly in any way; and
(but) she is to behave in accordance with the respectability of our house; and
should she conduct herself improperly, then the Rs, 150, which ave directed to
be paid to her for expenses, are not to be paid; and she is to defray her exs
penses out of the money which is in her possession ; and she is {o act agresably
to the du‘ectmm of Bhii Visrdm.”

Artlcle 16 is as follows :—*¢‘ My w1fe, Kessarbéx, is the owner of what-
eve1 ornaments and clothes belong to her, Besides that, Rs. 200, namely, two

"hundred, per one month are to be paid to my wife for her expenses. Out of ‘
the same as many rupees as may be required for expenses are to be pail, On

outlays having been made out of the said Rs. 200, the money which may re-
main as a surplas is to be credited in her name and kept at Bhai Visrim
"Mowji’s shop. Astothat, when Bhai Visrém may go on the great, or on a
small pilgrimage, (i.e.) when she may go on a pilgrimage with Bhai Visram, the
game is to be expended; and-she is nob to go alone on.a pilgrimage ; and out of
this money the expenses are to be defrayed ; and she is to conduct herself in ace
cordance with the i'espectability of our house ; and she is not to conduct herself
improperly in any way ; and should she conduct herself lmproperly, then out of
the Rs. 200, which I am paying to her, as many rupees as may be sufficient for
(her) maintenance and clothes are to be paid to her ; no more is to be paid ; and
she is to-act agreeably to the directions of my brother Bhai Visrdm,”

“Further as follows ¢ By tho operation of destiny should my'decease take placs,
then ay to my business which is carried on in Bhéi Visrdm Mowji’s shop, inwhich
I have a share of five annas, it is to be made to cease; and there are my ten
shares of the market; they are not to be sold; and as to the amounts for religi-,

" ous and charitable institutions, and receipts from, and payments fo, others that
are mentioned above, the same are to be entered to credit out of my funds. On
the same having been entered to credit, as tothe money which may remain as
a surplus, Government Promissory Loan notes are to be purchased therewith ont
of the same, meaning, it is presumed out of the interest thereof; the moneya
Whlch are mentioned above the same are to be entered to credit out of my funds,
On the same having been entered to credit, as to the money which may remain
as a surplus, Government Promissory Lean notes are to be purchased therewith,
Ont of the same moneys which are mentioned above are to be paid to my wives ;
and by the operation of destiny should the decease of my two “wives take place,
then, as to my immoveable property and moveadle property, whatever there mag
be belonging to me, Bhdi Vullubddss and Mordrfi, two persons, the sons of my
brother Visrdm Mowji, are the. owners of ihe whole thereqf; no one else has
any claim to the samej and should the decease of cither of my two wives take
place by the operation of destiny, then an outlay of Rs. 5,000, namely, five thou-.
-gand, after on the decease of one—.c., an outlay after (on the decease of) each

one respectively—is to be made according to the customof onr caste; and inthis’
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will I have appointed my three trustees, Of them I appoint my brother Visrdm
Mowii, the owner, for carrying out all the above religions and charitable bequests

and for my power’ the probate which will have to be obtained ; and no one can
and I have made this will in my lifetime in

sound mind. It is duly to be held as agreed to and approved by me and my

heirs and representatives.” . - )

. By the above will Chattborhhooj dppointéd three “trustees”

thereof, wiz, his brother Visrdm. Mowji, one Sunderddss
Mulji, and the plaintiff Jair4m Narronji; but he directed that
probate should be obtained by his brother Visrdm alone. Visrém
‘accordingly took out probate on the 17th July, 1875, and managed
the affairs connected with the estate of the deceased until his

. death, ‘which took place in June, 1882. Sunderddss Mulji had

died in 1876, and accordingly on Visrdm’s death the plaintiff,
Jairdm Narronji, being the sole surviving trustee appointed
by the will, took upon himself the management of the-estate.
Difficulties, however, arose as to the constructiomr of the will;
and the plaintiff filed this suit, setting forth in the plaint the
various questions for the Court, and praying for the adnnmstra-

tion of the estate.

. Defenda,nts Nos. 1 and 2 were the two widows of the testator.
Defendant No.8 (Vulivahu) was the widow of the testator’s

nephew, Vullubdéss, who had died in 1877. Defendant No. 4
(Purshotam) was a nephew of the testator, being a son of his.
brother Visrdm, Purshotam was not born until 1878, é.c., after
the death of the testator, and of Vullubddss and Morarji, the

latter of whom had died in 1875. Defendant No. 5 was Jivé,
the daughter of the testator by his wife Kuverbai, (defendant
No. 1)..Jivd was made defendant by an order of Court after
the case came on for hearing. . '

The followmg extract from the plaint sets- forth the points
on which the plaintiff prayed for the direction of this Court :—

- *4¢ By the secorid clause of the said will the testator as to his half share in his
dwelhng houses in Bombay and Varvara, subject to the right of his widows to
reside therein durmg theirlives, directed that Vullubddss Visram, or, if he should
be dead, whoever might be the son.of Visram Mowii at their deaths, should be
the owners, = The testator left no other immoveable property than his half share
in the houses above referred to. By the 16th clause of his said will the testator
declared that after the death of his wxdows, the said VuIlubd‘is» Visrdm and

N
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Mowiji Visram should he the owners of all kis immoveable as well as of his mave-
.able property. ‘

““(2). In the third clanse of the said will the testator has directed a sum of
Rs. 50,000 to be set apart for certain charitable purposes. The said sum hasbeen
s0 set apart, and-up to last Divdli, corresponding with the Christian date 1ith
November, 1882, amounted to Rs. 66,527-12-9 with interest up to that date, The
said testator has directed that the said sum is to be credited and kept at the
place of business of Bhii Visrdm Mowiji, and the plaintiff apprehends that the
sum is not sufficient for the foundation and maintenance of a temple at Dwirks,
and the plaintiff desires'the direction of the Court as to the disposal of future
investment of the said fund,

#(3). By tpe ninth clause of his will the testator has given certain directions as
to the keeping up of a saddvarat therein referred to. The testator’s brother,
the said Visrdm Mowji, has by his will set apart Rs. 15,000 for the mainten-
ance of the said saddvarat out of his own property, and has directed thata
further sum of Rs, 15,000 should be set apart for that purpose from the estate
of the testator, The directions of the Courtare sought in reference thereto,

€ (45. By the 8th clause of hig will the testator directs that a sum of Rs. 20,000
should be set apart, at interest, in the firm of Visrdim Mowji, and that out of
such sum and the interest acerued thereon the marriage of the testator’s said
daughter, the defendant Jiv4, should be solemnized, and the interest on the
residue should be paid to her, and further directions as to the interest on such
residue are given. The said sum was set apart by the said Visrdm Mowji on
or about the 10th day of November, 1874, which with interest amounted to
Rs. 27,816-11 up to Divdli, corresponding with the Christian date 11th November,
1882, The defendant Jivd was married in the month of March last, and the ex:
penses of such marriage, consisting only of presénts made to the said Jiv4 and her
husband, amounted to Rs, 13,613-8-6. The defendant Kuverbdi declined to pay
out of the said Rs. 20,000 and the accumulations of interest any sum of money
towards the costs of giving caste feasts in honour of the said marriage. A sum
of Rs. 1,514-14-6 has already been expended on account of such expenses, and the
said Kuverbai requires a further sum of Rs, 5,000 for giving the final feast, which
she is required to do by the usages of the caste. The said Kuverbai desired
that the unexpended balance of the said sum of Rs, 20,000 and the accumulation
of interest thereon should be handed over to her said daughter for her absolute
use. The directions of the Coart are prayed in veference thereto,

“(5). The direction of the Court is sought as to whether the plaintiff iy at
liberty to employ the income arising from the piece-goods bdzar shares of the
testator to make up the income of the widows, whichis directed to be paid from
the interest of Government promissory notes to be purchased out of the surplus
funds of the testator (clauses 15 and 16 of the will).”

The follownm* were the material issues raised at the hearing -

(1) WWho, having regard to the provisions of the will and to the events that
have happened, are or is entitled to the immoveable and moveable property of
the testator, and what are their, his, or her interests therein ?

© 8143
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- {2), 'Whether the sums of Rs, 1,504-14.6 and Rs. 5,000, or either of them,
veferred to . in sub.paragraph 4 of the plaint, are to be paid out of the
Rs. 20,000 in the said clanse mentioned ? ‘ '

{3). 'What interest does Jiva take in the balance of the said sum of Re, 20,000
after payment of the marriage expenses properly chargeable to such sum?

(4), Whether the estate is nob entitled to be credited with a grea’cér amount
of interest than has heen allowed by the executors, and, ifso, at what rate and

what amonnt ?
(5). Whether the defendants Nos. 1 and 2, as widows of the testator,are ¢ enti-
tled to manage the various trusts ereated by the will ?

(6). WWhether the sum of Rs. 15,000 should be set apart out of the estate of the
testator for the maintenance of the saddvarat ?

(7). Whether the plaintiff is at liberty to smploy the income of the testator's
estate to make up the deficiency of the income to he allowed to the widows of the
testator under clauses 15 and 16 of the will ? .

Macpherson and. Kirkpatrick for” the plaintiff.—The plaintiff-
is not personally interested in any of the questions raised, except
as to the amount of interest to be paid by his firm on the moneys
deposited therein. The rate allowed on the accounts is a proper
rate under the circumstances.

" Telang and Carnac for the ﬁrst defendant Kuvelbal.-—Under
clause 2 of the will, Vullubddss did not take a vested estate. It was
contmgent on his being alive at the death of the two widows, The
widows are still living, but he is dead, and his estate has, there- -
fore, lapsed. Purshotam, (defendant No. 4), was the only son of
Visréni living at the death of Vullubddss, but he was not born
untll . after the testator’s death, and, therefore, cannot succeed,
-and the devise to him by clause 2 is void—Tdgore Case®; Sir
Mungulddss Nathubloy v.- Krishnabii®, Visrdm’s daughters

 cannot- take—-Soudammey Dossee V. Jog Jesh Olunder®,

So also under clause 16 of the will we contend bhat the gift
to Vullubddss and Morarji was contingent, and has lapsed by
then- death. There is, therefore, an 1ntestacy after the death of
the widows, but they have a life estate in the houses, and after
their death the property goes to the testator’s daughter Jiv,

(defendant No, 5). Asto the residue undisposed of, so far as it
consists of moveables the widows take absolutely,

© M Ind. Ap., Sup. Vol, p.47, 1, L, R., 6 Bom., 38, () I, L. B., 2 Cale., 262,
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The bequests to charities are good—Lakshmishankar v. Vaij-
ndth®, As to the management of the charities, the widows as
- heirs ought to be the managers.

Fox (with Jardine) for Kessarbdi, (defendant No. 2).—-.—Thc.

intention of clause 2 of the will is- to give a life estate to the

two widows, and then a life estate to Vullubddss, with remain-

der over to an unborn son of Visrdm. That clause is void—
Souddminey Dossee v. Jogesh®; Kher odemoney Dossee v. Doorga-
money Dossee®. By clause 16 the widows take a life estate in all
the property, and Vullubdéss and Morérji an estate contingent on
their surviving the widows. The words,” whatever there may
be ”, indicate a future time. That construction is supported by
the Succession Act X of 1865, sec. 107, ill. (¢). Vullubdfss and
Mordrii having died in the lifetime of the widows, there is an in-
testacy, and the widows take a widow’s estate in imn'aoveables,
and they take the moveables absolutely—Mayne’s Hindu Layw,
para. 857.  As to the bequests to charitics, Duwdrbdndth Bysack
v. Burroda Persoud®.  As to interest, the plaintiff and his pre-
decessor as trustees have only allowed 4 per cent. on the estate
in their hands, We claim 6 per cent,

Starling and B, Tyabji for Vulivahu, (defendant No. 8), widow
of Vullubdédss, Vullubddss took a vested estate under clause 2 of
the will,and on his death, there being then no other son of Vistam’s

living, his widow became entitled—Jarman on Wills, (4th ed.),
Vol.Lp. 809 ;ibid.Vol. 1T, 759; Smart v. Clark ®@; Tilsonv. Jones®;
Andrew v. Andrew® ; Benyon v. Maddison® ; Blamire v. Geldart®;
Succession Act X of 1865, secs. 106 and 107-120. If, however,
that is not the true construction of clause 2, then under that
clause, Vullubdiss having died, there is, so far, an intestacy,

and the houses fall into the general estate, and with it go, by.

clause 16, to Vullubddss and Mordrji. Clause 16 gives them &
vested estatein joint tenancy—Jarman on Wills, (4th ed),
Vol. II, pp. 251, 253; Henderson’s Succession Act X of 1865,

o 1. L. R,, 6 Bom,, 24, ) 3 Russ., 365
. L L. R., 2 Cale., 262, T (® IRus, & My., 553, -
@) L L. R,, 4 Calc,, 455, (™ L. R,, 1 Ch, Div,, 410,

) 1. L, R-’ 4 Calc., 443, ® 2 Bl'O. C, C-: 75.
S . 16 Ves., 314, S
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1885. sees. 98 and 94 ; Williams on Executors, Vol II, p. 1461. On
Jarix  Mordri’s death, Vullubddss took his half share of the residue by
RARKONIL  yvivorship—Suceession Act X of 1865, sec. 89,  The result is,
Kuversdt  that the legacies are to be paid, the widows have a right of resi-
dence for life, and Vulivahu as the widow of Vullubd4ss is entitled’
to all the rest of the property. As to the expenses of caste
feasts on marriage, they must be paid out of the Rs. 20,000
given to Jivd. Solargea sum as Rs. 15,000 ought not to be
given to the saddvarat. There should be an inquiry as to the
persons to whom the management of the charities should be
given. As to the rate of interest, the plaintiff was appomted 8

trustee, and did not renounce.

Viedji with Latham (Advocate General) for Purshotam, (defend-
ant No. 4).—As Purshotam was not born until after the testa-
tor's” death, he cannot claim under clause 2 of the will—Tdgore
Case®. But he claims under clause 16. We contend that by
that clause Vullubddss and Mordrji took a vested estate, not as
joint tenants, but as tenants in common. Then on Morézji’s death
his share went to his father, Visrdm, and on Visram’s death it canie
to Purshotam—ZRewun Persid v. Mussumat Rddhd Beeby®;
Suceession Act X of 1865, sec. 98. :

Lang and Inverarity for Jivd, (defendant No. 5). ———We Subnut
that under clauses 2and 16 of the will there was a contingent gift
which has lapsed, the result being an intestacy. The widows con-
sequently take a life estate in the immoveables.  On the death’
of the widows, Jivé, the testator’s daughter, will succeed to the
immoveables, and to such of the moveables as are not disposed
of by the widows. . The Court should not permit Rs. 6,000 to be
expended in feasting out of the legacy of Rs. 20,000. The gift
of the surplus to charity is void.  Some of the other bequesté to
charity are vague or invalid. :

5th May. BAYLEY,J.~—This suit is brought by J airdm Nan OnJl,
the survivor of three trustees appointed by the will of a Hindu
named Chattoorbhooj Mowji, dated the 29th June, 1874, executed
at Varvara, near Dwérk4 in Kdthidwir, on the 4¢h J uly, 1874,
in the presence of Captain Jackson, Acting Assistant Resident in

{I? Ind. App. Sup, Vol, p. 47, '. (2 4 Moore’s Ind, Ap. 137- See. pe 173:177,
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charge at Okhiémandal, and other witnesscs. Chattoorbhooj
Mowji died on the following day, 5th July, 1874,

The plaintiff by his plaint, which was filed on the 2nd August,
1883, prays (1) that the will of the testator may be construed
by this Court ; (2) that his estate may be administered under its
direction ; (3) that new trustees may be appointed in conjunction
with the plaintiff to carry out the trusts of the said will; (4) that
it may be ascertained and declared, who is or are the person or
‘persons -entitled to the residuary estate of the testator after the
death of his two widows, Kuverbdi and Kessarbéi, the first and

second defendants; (5) that all proper orders may be made,.
accounts taken, and directions given; (6) that the plaintiff may

have such further or other relief as the circumstances of his

case may require; and (7) that the costs of the suit may De.

provided for. The testator by his will appointed his brother,
Visrdm Mowji, Sunderdds Mulji, and the plaintiff, a cousin of
the testator, trustees of his will. He directed that Visram Mowji
should carry out his religious and charitable bequests contained

in the will; and directed that he alone should obtain probate.
~ Visrdm Mowp duly proved the will in this Court on the 17th

July, 1875.

The testator left him survivingvhis two widows, the defendants,"

(Nos. 1 and 2), Kuverbdi and Kessarbdi, and a daughter, the
defendant (No. 5), Jiva (by the  defendant Kuverb4i), now
about sixteen and married, but no male issue. He also left him

surviving his brother Visrdm Mowji and his two nephews,:

Vullubddss and Mordrji, sons of his brother Visrdm. The
testator was separate in estate from his brother and nephews,
but owned some property in common with them, The property
dealt with by the will was admitted to have been self-acquired.

- Sunderdds Mulji died on or about the 12th January, 1875,
One of the testator's nephews, Morarji Visrdm, died unmarriec{,
at the age of four or five, soon after the death of the testator.
The other nephew, Vullubddss, died in 1877 at the ége of fifteen
or sixteen, intestate, and without issue, leaving his widow, the
defendant Vulivahu, him surviving. The testator’s brother
and executor, Visrim Mowji, died on the 9th Junc, 1882, leaving
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him surviving a son, the- defendant Purshotam Visrdm,; who
was born in 1878. He also left a widow and two daughters.

In 1880 Mowji Mulji, the father of the testator and of
Visrdm Mowji, died. He was not in the firm of Visrdm Mowji.
He was left a legacy of Rs. 10,000 by the testator’s will, which

" was paid to him before his death, and no questlon arises as

to that. _ :
The 1m1noveable property of the testator consisted of a half,
share- in a house in the Kélbddevi road in this city, the ground
tloor of which is occupied by the shop of Messrs. Thompson and
Taylor, Chemists, and a half share in a house at Varvara, in
Kathidwdr, which houses the two brothers had purchased out
of their private funds, and of which houses they were tenants
in" common. The moveable. property left by the testator was,
according to the plaintiff’s account, of the value of about rupees
one and a half lékhs, and was all situated in Bombay. The.
defendants, the festator’s widows, contended that it was of very
much greater value.

. The testator was a member. of the firm carried under the -

name of Visrdm Mowji, and had a five-annas’ share therein.” The
members of the firm were the testator and his brother Visrdm;

-and they were general and piece-goods merchants. C[ihe firm is
still going under the name of Visrdm Mowji.

. The plaintiff’s son, Lillddhur Jairdm, who was the only Wltness
called in the case, stated that he (Lillddhur) is the eldest son, and
has: four brothers; and that he, his father, and his four brothers
are now the partners in the firm, he himself having become a
partner in 1987 (1880-81). He also stated that the house in the
Kalbadevi road, i. e, the whole of it, according to the present
rates prevailing, is worth from Rs. 60,000 to Rs. 70,000, The
house at Varvara he had never seen. S :

. The first question arises on the constxuc’mon of the hnntatxons*
in the will regarding the testator’s half share in the two houses
already referred to. Those limitations are contained in clause 2
and in a portion of clause 16. The will is in Gujaréti, and the

- official txanslatxon of such portions of the will made by My, Flynn,
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_the probate of which was put in and marked as exhibit A; is as
follows :— :

Article 2,—“There are- my dwelling-houses in Bombay and
‘Varvara. Bhdi Visrdm Mowji has a half share therein, and
a half share is mine. - My two wives may reside in the same
as long as they may live; and in the event of the deceasc of
my two wives, Bhii Visrdm Mowji’s son, Vullubddss, (the son)
of the living Visrdm, is (shall be) subsequently the owner of my
half share ; and should the decease of Vullubd4ss take place, then
whoever may be the son of Bhéi Visrdm Mowji is. (shall be) the
owner, and no one else has any claim in respect thereof.”

Tt havi ing been suggested during the hearing by Mr. Telang,
one of the counsel who appeared for the defendant Kuverbai,
that the latter portion of the above claim did not clearly represent
the words in the original, the Court’s interpreter, Mr. Surrottam

. Succdrdm, was asked to translate it orally, and he stated that
the proper translation was as follows :—

“In the event of the death of Vullubd4ss, then the children
(¢ cholrd’) of Bhéi Visrdmji, whoever they may be, shall become
owners (“mdlak’), and no one else shall have any -right or titlo
thereto.” ‘ '

_ Towards the end of clause 16 is the following passage as
officially translated by Mer. Flynn :—

“ And by the operation of destiny should the decea,se of my |

two wives take place, then as to my immoveable property and
‘moveable property whatever there may be belonging to me,
Bhii Vullubddss and Morarji, two persons, the sons of my bro-
ther VisrAm Mowji, are the owners of the whole thereof, No
‘one else has any claim to the same.”

During the argument, and in answer to a question from one
of the learned counsel, Mr. Surrottam, the Court’s interpreter,
‘stated that the literal franslation of the latter part of that passage
‘was thig —

“1 have made my brother Visram Mowji’s sons, Bhdi Vullub.

ddss and Mordrii, two pelsons, owners. In the same no one
else h‘t% any right.”
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By clauses 15 and 16 the testator leaves to his wives, Kuver-
bii and Kessarbsi, monthly allowances, respectively, of Rs. 150
and 200 for their expenses, subject to cesser, in case they conduct
themselves improperly in any way, and not in accordance with
the respectability of the testator’s house. Tach is to act agree-
ably to the directions of his brother Visrdm.

By clause 8 the testator direets Rs, 20,000 to be credited and
kept in the shop of Bhéi Visrém Mowji for the benefit of certain
trusts he proceeds to create in favour of his daughter, Jiv,
till betrothal and marriage ; and, in the event of her having ne
son, in favour of the testator’s religious and charitable account,
for which account, in clause 8, he directs that the sum of Rs. 50,000
be credited and kept at the place of business of Bhéi Visrdm
Mowyji.

As this will was made by a Hindu after the Ist September,
1870, and related in part to immoveable property situated within
the local limits of the ordinary original civil jurisdiction of the
High Court of Bombay, certain portions of the Indian Succession
Act X of 1865 are, by section 2 of the Hindu Wills Act XXT of
1870, made applicable to such will, so far as relates to the testa-
tor’s half share of the house in the Kélbidevi Road.

The portions of the Indian Succession Act X of 1865, applicable
to the construction of the limitations of the half share of that
house, are mainly founded on decisions in the Courts of Equity in
England, and embody the results of the earnest endeavours of a
long series of very eminent judicial authorities to give effect to
the wishes of testators as expressed in their testamentary docu-
ments, which have often been drawn in ambiguous and imper-
fectly expressed language. y

Two years after the passing of the Hmdu Wills Act XXI of

- 1870, viz.,in July, 1872, the Tdgore Case™ was decided in the Privy
 Council, It was there held that by Hindu law, as a general
principle, a person capable of taking under gift or will must either

in fact, or in contemplation of law, be in existence at the time
when the gift takes effect, 7.e., in the case of a will at the death of

f;the testatm, therefore, that where a testator left the residue of

YL. R, Ind. Ap,, Sup. Vol, p. 47,
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his estate to A for life, with subsequent void limitations—as, for 1885.
instance, in favour of persons unbornat thedeath of the testator~  Jarrin
and limitations describing an inheritance in tail male, and where at NARJ_‘ONJI
the same time it appeared that no estate of inheritance, other than ~Kvversit
the void estate in tail male, could be read or deduced from the will,

it was held that the estates of inheritance and estates or interests,
subsequent to A’slife interest failed. Atp. 83 the Lords of the

~ Judicial Comm1ttee say : “ He, (the plaintiff), takes nothing under

the will.' As heir at law he is entitled to so much of the inheritance

in the real and personal property asis not exhausted by the valid

provisions of the will.”  In LallubhdiBdpubhdiv. Minkurvarbdi®

(affirmed in the Privy Council) it washeld (in 1876) by the Court

of Appeal of theHigh Court of Bombay, that ¢ in the exercise of

the testamentary power among Hindus the intention- to disinherit

must be clear and unambiguous ; and that mere bequests of special

portions of the testator’s estate to the heir, without language of
disherison, do not exclude him from the undisposed of residue.”

~In the judgment in the Tdgore Case® is a passage which may
- be usefully cited with reference to the will now under consi-
deration. “ Another general principle applicable to transfers
by gift (more literally applied in the law of England to wills
* than to gifts infer vivos) is that a benignant construction is to
be used, and that if the real meaning of the document can be
reasonably ascertained from the language used, though that
language be ungrammatical or untechnical, or mistaken asto
name, or description, or in any other manner incorrect, provided
it sufficiently indicate what was meant, that meaning shall be
" enforced to the extent and in the form which the law allows,

¢ Accordingly, if the gift confers an estate upon a man with
words imperfectly describing the kind of inheritance, but show-
ing that it was intended that he should havean estaté of in-
heritance, the language would be read as conferring an estate
inheritable as the law direct%

“If an estate were given to a man simply without express
words of inheritance, it would, in the absence of conflicting
context, carry by Hindu law (as under the present state of law

' L L. R., 2 Bom., 388 7Ind. App., 212,

, @ L, R, Ind, App., Sup. Vol,, p. 47,
B 8ld—q . . o ;
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it does by will in England) an estate of inheritance. If there
were added to such a gift-an imperfect description of it, as a gift
of inheritance, not excluding the inheritance imposed by the
law, an estate of inheritance would pass”—p. 65.

I do not consider that the law as laid down in the T'dgore Case® is
affected by the Hindu Wills Act XXT of 1870, although Mr. Justice
Wilson thought it was—Alangamonjori Dabeev. Sonamoni Dabee®
His decision was expressly overruled, in May 1882, by Sir Richard
Garth, C.J., and Mr. Justice White, who decided that a gift by
will to persons unborn at the time of the death of the testator,
whether made prior or subsequently to the passing of the Hindu
Wills Act, is void—dAlangamonjori Dabee v. Sonamoni Dabee®.

The testator in the present case does what we so frequently
find in the wills of Hindu testators. He does not make those

. nearest, and one might presume dearest, to him—his wives and

his only child, Jivd—the largest tecipients of his bounty. He
gives to his wives a right of residence in the half share in the
two houses which belonged to him, and makes a money prov1s1on
for them and for his daughter Jivd. On the death of his wwes

- he gives his property, subject to the charitable and other bequests,

to his nephew Vullubddss; and after Vullubd4ss’ death he makes
a bequest which is unquestionably void under the principles laid -
down in the Tdgore Case®. Then by clause 16 all the residue of
his immoveable and moveable property is, after the death of his
two wives, to become the property of his nephews, Vullubdéss
and Morérji.

After cavefully considering the will and its various provisions,
the able arguments of counsel, and the authorities cited by them,
I have arrived at the following conclusions:—I am of opinion
that, as regards the immoveable property, the two widows take
no more than a right of residence in the two houses. To hold, as
contended for by the learned counsel for Kuverb4i, that there was
an intestacy as to the half of the K4lb4devi house, and that the
widows took on the testator’s death a life estate, and on the death
of Vullubdsss a widow’s estats in the remainder, would, I think,
be contrary to the express provisions,of the will. He ciearly

81‘ R. Ind. App, Sup. Vol., p.47.  ® I L. R, 8 Calc., 637,
L L R,8Cale,257. (9 LR,Ind App., Sup. Vo, p: 47
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intended, in clause 2, to make his nephew, Vullubdass, -and afber
him Vullubddss’ unborn brother, or brothers, the owner or owners
of his half share in the two houses. I think it is quite clear, as well
under the Indian Succession Act and Hindu Wills Aet as under
the principles of construction which I ought to apply .in con-
struing these limitations, that, under clause 2 of the will, Vullub-
dass took, on the death of the testator, not a cdntingent, but a
vested, cstate in perpetuity in all that was devised to him.
Section 106 of the Indian Succession Act X of 1865, which is
adopted by the Hindu Wills Act XXI of 1870, is as follows :—

(Hfs Lordship read the section.) Illustration (c) is applicable -

here. A fund is bequeathed to A for life, and after his death
to B. On the testator’s death the legacy to B becomes vested in
interest to B.” If that section be, as probably it is, applicable
- to the devise of the half share of the house at Varvara in
Ki4thidwdr, the English authorities—which I should, in the
absence of any Indian ones, follow—point to the same result.
In Benyon v. Maddison O, decided by Sir Lloyd Kenyon, M. R,,
" in 1786, there was a bequest of all the testator’s estates to A,
. to pay the income to testator’s mother for life, and after her
decease, I then give to A, &ec., and the residue to B, with power
to dispose of it by will. It was held that the legacy to A vested
immediately, and A. having died in the lifetime of the mother,
was transmissible to the plaintiff as A’s representative. The
Master of the Rolls said : «I take it the word #hen in the present
case is not to be construed as an adverb of time, and I thought
the question had been settled: by the decisions.” In the will of
Chattoorbhooj Mowji the word appears in the translation as
‘ subsequently’, which means, at the death of the widows, and is
equivalent to the word ¢ then’ in the case just cited.

The case of Barnes v. Allen® was decided by Lord Chancellor
Thurlow in 1782, There was a devise of the residue of personal
estate to the wife, and if she died without issue living at her
death, to the testator’s two brothers, or, if one of them should be
dead, to the survivor. They both died in the lifetime of the wife.
The legacy was held to be vested in both the brothers as joint
tenants, and, therefore, went to the representative of the survivor,

‘1) 2 Brown's C, G-) 73, . @1 Brown's C, Cn 180,
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. .The necessity that exists for looking at the whole provi-
sions of a will in considering whether an estate is vested or
contingent, is shown in a decision of the Privy Council in 1882
in a case on appeal from the Supreme Court at New Zealand.
There a testator, after making certain dispositions in favour of
his wife and others, airected that, from and after the decease of
his wife without leaving issue of his marriage, his trustees should
stand possessed of all the undisposed of residue of his real and
personal estate in trust for his natural daugbter for the term of
her natural life, with further provision in case of her death or
marriage. It appeared that there was noissue of the marriage ;

~ that the testator’s widow was still living; and that the natural

daughter was still ummarried. It was held, frony an examination
of the whole will, that, according to the intention thercin appeas-
ing, the vesting in possession of the natural daughter’s estate
was not postponed till after the death of the widow Rliodes v.
Rlodes®, ‘ o
Then the devise in clause 2, after the death of Vullubdiss, is
clearly void for remoteness. The defendant, Pursliotam Visrdm,
son of the testator’s brother, Visrdm Mowji, was not born till 1878,
four years after the testator’s death. The T'dgore Case® shows
that he could not take under the concluding part of clause 2.
No son of Visram, who was not born until after the testator’s
death, can take under the limitations in that clause ; and accept-
ing Mur. Surrottam’s translation as correct, viz , that, “in the
event of the death of Vullubddss, then the children (chokrd) of
Visrdm, whoever they may be, shall become the owners ( mdlulk ),
such children cannot take. As was said by Norman, J., in Srimati
Bramamji Desdiv. Jages Chaundra Duti®; “It is a well-settled .
iru'le in construing wills formed upon excellent reasons, and
which has been adopted in the 102nd scetion of the Indian Suc-
cession Act X of 1865, that where there is a gift to a class and
some persons constituting such class cannot take in consequence of
the remoteness of the gift, or otherwise, the whole beqﬁest must
fail.” Section 102 of the Indian Succession Act, X of 1865,'which is

7 App- Cas, H. L.192. _ " (® L.R.Ind App., Sup.rVoI., P. a7,
) ' 8 Beng. L. R., 410,
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extended to the wills of Hindus by the Hindu Wills Act XX1of

1870, and which applies to the devise of the half share of the house’
-in the Kdlbddevi Road, enacts that, “if a bequest is made to a-
class of persons with regard to some of whom it isinoperative by
reason of the rules contained in the two last preceding sections,

or either of them, such bequest shall be wholly void.” In Sou-

daminey Dosses v. Jogesh Chunder Dutt® decided by Pontifex, J.,

in 1877, it was held that “the rule that where there is a gitt
to a class, and some persons constituting that class cannot take in

consequence of remoteness, the whole bequest must fail, as well-
as the principle of the English- Courts in deciding questions of

remoteness, that regard is to be had to possible and not to actual
events, is applicable to_the interpretation of the wills of Hindus.”

Next, as to the devise to the two nephews in clause 16. Inmy
" opinion the devise was a devise to them jointly. It created a
joint tenancy in the whole of the residuary estate; and on the
death of Mordrji in 1875 the survivor, Vullubddss, took the
whole absolutely ; and on his death, in 1877, his interest was
transmitted to his widow, the defendant, Vulivahu.

“Section 93 of the Indiar: Succession Act Xof 1865, which applies -

here, enacts that “if a legacy be given to two persons jointly, and

-one of them die hefore the testator, the other legatee takes the

whole. Illustration—* The legacy is simply to Aand B, A dies
before the testator. B takes the legacy, ”

As was laid down in the Tdgore Case®, * if an estate were

given to a man simply, without express words of inheritance,
it would, in the absence of a conflicting context, carry by Hindu
law an estate of inheritance”, (p. 65).

Here there is no conflicting context The contentlon that the.

nephews took astenants in common, is, in my opinion, untenable ;

the language of the whole will and also that of the particular.

decree in question leading to no inference that the testator ins

teided to, or that he did, conferan estate on his nephews as.

tenants in common.

LLL R,2 Cale., 262 ‘ - - @ L R.Ind. App., Sup, Vol, 47.
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In Lakshmibds v. Ganpat Morobd® Sir Joseph Arnould said
« The very reasons assigned by Mr. Jarman for the technical
construction put by English judges on such expressions as ‘share
and share alike’ in English wills show that the rule of con-
struction contended for isone that should not be adopted by Indian
tribunals in suits between Hindus * * %, For these easons
it appears to me that in a suit, like the present, in which all
the parties are Hindus, I ought not to construe the words, ‘share
and share alike, occurring in the will, as necessarily constitut-
ing a tenancy in common, with all the incidents attached thereto
in English law, ” See also the remarks of the Court of Appeal

. on that case in Lakshmibdi v. Ganpat Morobd®.

- In the present will there are no such words, and no indica-
tion of an intention that the nephews should take as tenants in
common. The result, therefore, is that Vullubddss by the combined
-operation of sections 2and 16 took at the testator’s death a vested
estate in perpetuity in the half share of both houses from his
brother’s death ; and a similar estate in the residuary immove-
able and moveable property subject to the right of the widows to
veside in the houses, and to have their monthly allowances paid
out of the moveable estate ; and is subject to - the bequests,
charitable and otherwise, contained in the will. His interest is
now vested in the defendant, Vulivahu, as his widow. Who

~ will be entitled to succeed on her death, it is premature now to

consider. Thereis,inmy opinion, no intestacy as to any portion
of the testator’s property.

Then, if the paltlcular sources of income, out of \xhxch the
testator - directed that his widows’ monthly allowances should
be paid, be not sufficient, the rest of the moveable property, or
rather the income derived from it, as well as the rents derived
from the immoveable property, must contribute. It will be
noticed that the testator in the concluding clause of his will
directs that an outlay of Rs, 5,000 is to be made after the
death of each of his widows according to the custom of -his
caste. He does not indicate out of what portion of his estate.
such sums are to come. He probably considered that his move-

@ 4 Bom, H.0, Rep., 161,162, 0, 0.J, & 5 Bem, H. C. Rep., 138, 139, 0.C. J.
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able property by its investment, and by the accumulation
of interest arising thereupon, and the income derived from the
rents of 5o much of the house in the Kélbddevi. Road ‘as would
not be occupied by the widows, would suffice for the pur-
pose. By his directions in clauses 15 and 16, that both of
his widows are to act agreeably to the directions of his brother
Visrdm, he seems to have contemplated that his brother would
live as long as the widows, He made no provision for the con-

tingency, which has happened, of Visrdim dying in the lifetime

of those ladies. The will was made evidently without proper
legal assistance. What this Court has to do is to endeavour to
construe it, and give, effect to the expressed wishes of the testator,
so far as itlegally can ; and not to make a new will, or supple-
ment any provisions which the Court might think ought to be
found in it, but which are not. - .

Next, as to therate of interest to beallowed on the moneys set -

apart in the firm of Visrdm Mowyjiin accordance with the direc-
tions in the will,

From the evidence of the plaintiff’s son, Lillsdhur Jairdm, it

appsars that the firm cannot be considered as a banking firm.
It had and has no deposits of strangers, but had small deposits
of female relations of the partners. To them the firm allowed
& per cent., as the amounts deposited were small, and they lived

on the interest. The firm had no need to borrow money from

others, Tt depended, he said, on circumstances what rate of

interest firms allow on moneys. If there is a running account, 9~

per cent. is usually charged. On a running account between his
firm and European houses it was usual to charge 5 per cent. on
‘both sides of the account. He had looked over the firm's
books for many years, and had never come across ‘a higher rate
than 6 jer cent. The balance struck .in Chattoorbhooj’s- account

in the firm's books on the 1st Kdrtak Sudh 1930, (22nd October_,?

1873), the last Divdli, before his death, was Rs. 1,64,754-7-5 in
his favour. On that sum interest was allowed at 6 per cent,
After the testator's death Rs. 90,800 were carried to different
accounts according to the directions in his will; and on the 1st
day. of 1931.the balance to credit, after such new accounts had
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been opened, was Rs. 25,546-2-1, Rs. 50,000 out of the Rs. 90,800
were credited to the testator’s charity account, and interest at
6 per cent. was allowed on that and on the other accounts opened
in pursuance.of the directions in the will. - Interest at 6 per cent.
has up to recently been allowed on the Rs 50,000 charity ac-

count.

With reference"fo the othér accounts, an alteration took place
in the rate of interest allowed under the following circumstances.

Lill4dhur Jairdm stated that in Jet 1937 (28th May to 26th
June, 1881,) the partners had atalk with Visrim Mowji and said
they were required to pay a very heavy rate of interest on the
moneys lying in their firm, and they proposed to him that the
moneys belonging to Chattoorbhooj’s estate should be invested in’
Government promissory notes, or in some other way, or in some
other place. That it was resolved that, from Asdd following, 6 per
cent. should be allowed on the charity account, and 4 per cent. on
the other accounts, Lilladhur said that on those terms his father
(the plaintiff) and he himself and the other partners agrged to
keep the moneys in the firm ; and those rates were credited in the
account up to Visrdm’s death in June, 1882; and that his father
who on Visrdm’s death succeeded to the management of the firm,
has cred1ted the interest in the same way.

He admitted, however, that the accounts of the partners are
allowed 6 per cent. in the firm’s books. That in 1927 or 1928,
(1870-71, 1871-72), the firm first became agents to a'mill, and
afterwards to two or three mills, and as such agents lent moneys
to the mills, when themills were in want of money, first at 9 per
cent., but for the last five or six years at 6 per cent.

‘Chattoorbhooj, the testator, died on the 5th July, 1874 and asa
partner -in the firm of Visrdm: Mowji with a five-annas’ share in
it must, of course, have known that he and his partners were get-
ting 9 per cent. for the moneys lent by the firm to the mills.
The reduction of the rate paid by the mills to 6 per cent. did not
occur till after his death. He must also have known that his
firm never allowed to any one interest at a higher rate than 6
per cent.  Although he directed the sums mentioned in his will
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to be set épart, and entered to credit in the firm’s books, he could
not compel the partners to continue to hold money, unless they
chose to retain the moneys belonging to his estate. He does not

contemplate his share in the partnership continuing after his
death.

In clause 16 hesays :  Should my decease take place, then as to
my business which is carried on in Bh4i Visrdm Mewji’s shop, in
“which' T have (a share) of five annas, it is to be made to cease.”
He nowhere states the rate of interest which he wishes, or
assumes that the firm will continue to pay after his decease,

~Lillddhur said that his father recently purchased 4 per cent.
Government promissory notes for Rs. 60,000 with the money
standing to the credit of the charity account; and that, in addi-
tion thereto, Government promissory notes for Rs. 65,000 have
‘been purchased, of which notes the firm has now the possession,
All such notes must at once be endorsed over to the Accountant
General of this Court, who will retain them until the final decree
" 'is made in this suit, or until further order,

Now was the reduction from 6 per cent. to 4} per cent. on
some of the moneys held by the firm made in May or June, one
which those interested in the estate of the testator have a right
to complain of ? Imay here remark, that I cannot collect from

the evidence whether the interest at the rate of 6 per cent. or that .
at the rate of 4} per cent. allowed by the firm was made up with

or without annual rests: In Fergusson v. Fyffe ©, which wasa

case regarding an account opened with a banking agency house -

in Calcutta by a Scotchman in 1786, who became insane in 1793
and died there in 1810, it was held by the House of Lords that

" there cannot be a title to compound interest without a contract,
express or implied, or -custom ; and that by the law of England
a contract for compound interest is niot valid, except in merca,ntﬂe
aceounts current for mutual transactions.

In Boddam v. Ryley @ decided by Lord Chancellor Thulow

in 1783 and by the House of Lords in 1787, which affirmed his de-

cree, the auesmon was as to what interest should be allowed on
@) 8 CL. & Fin., 121, ‘
@1 Browns C.C. 238, C. 2 Browns C.C.28.C. & BrownsParl Cases, 561,
B 814——5 -

1885.

Jamiy
NAKRONJI
v,
KUuvEREAL



514 | THE INDIAN LAW REPORTS.  [VOL. IX.

1885.  certain accounts between Samuel Hough and John Spencer, who
Jarin  when residing in Bombay in 1755 entered into partnership as.
I‘“’;f_wm merchants there, and afterwards became involved in pecuniary

-Kuversdt  giffieulties. Lord Thurlow said: “The question now is merely
upon the interest. Spencer’s representative claims 9 per cent.
interest from year to year, upon the ground that the books were
so made up. But I think no such interest can be allowed ; for,
although, where there are cross accounts, interest is as fair to one
as the other, yet it is not fair after closing the trade. Then,
whether he shall have Indian interest. If accounts are regularly
made up upon Indian transactions, they ought to carry such
interest as obtained there at the time when the transactions
passed” O,

The early portion of the above quoted passage was cited in
the House of Lords by Lord Cottenham, L.C., in Fergusson v.

- Fyffe® as conclusive upon the point.

Lillddhur Jairdm admitted, in cross-examination by Mr.
Jardine, that his firm does not allow interest at 43 per cent. ¥m-
its accounts with other firms. His firm did not borrow at
44 per cent. Indeed, it had no need, he said, to borrow money
from others. '

Except from the reason of its bema the half of 9 per cent,,
-which is and long has been the current rate amongst native
merchants in Bombay, I do not understand why that rate was
fixed upon by the partners in Jet 1937 (28th May to 26th June,
1881). . -

-~ As the accounts of the partnersin the firm were aﬂowed 6 per
-eent. interest, and that the rate allowed on the balance of
Rs. 1,64,754-7-5 standing to Chattoorbhooj’s credit in the firm’s
~books at the Divdli preceding his death, as well as on the moneys
of the testator's estate in the hands of the firm from his death
in 1874 to May or June, 1881, I think that such rate may be
accepted as a fair one upon all the moneys of the estate in the
firm’s hands up to the time when the investments of Rs. 60,000
and 65,000 were respectively made in Government 4 per cent.
promissory notes; after which it would be unfair to charge the

@ I Brown's C,C. atp. 239, ® 8CL & Fin,,p. 11L.
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members of the firm, or rather Visrdm Mowji and the plaintifl

with a higher rate than that which the notes produced. Lillidhur
stated that the Government notes are not used for the purposes
of the firm, and that he and his partners do not wish to keep
them in the firm. Whether the accounts from the testator's
death should be made up with annual rests or not, I must refer
to the Commissioner, as I have no materials at present for forming
an opinion on the point.

The other questions raised in paragraph 5 of the plaint, (sub-
clauses 2, 3, and 4,) can be better answered wheu the Court has
the Comrmsswner s report before it, and when it knows cxactly
what the real value of the estate is.

The question raised in sub-clause 5 of the above quoted
paragraph as to making up the income of the widows, I have
already answered. Lillddhur said that the monthly allowances
* to the widows are debited in the firm's books to the general
account of the testator estate, and in my opinion correctly so.

The Court, therefore, passes a decree in favour of the plaint-
iff, and directs, as prayed, that the estate of the testator be
administered under the direction of this Court. The usual
administration accounts must be taken. The Commissioner must

report what charitable and other bequests have been made by .

the will of the testator, and what moneys have been or are ne-
‘cessary to be-set apart for the purpose of carrying out the same.
Let him also report whether or not annual rests ought to be
allowed, and, if so, from and to what dates, on all or any of the

moneys of the estate during the time they have been in the -

custody of the firm of Visrdm Mowji. Let the plaintiff forthwith
assign over and endorse, or cause.to be assigned over and en-

dorsed, to the Accountant General of this Court the Government

4 per cent. promissory notes for Rs. 60,000 and Rs. 65,000 pur-
chased with the moneys of the testator’s estate; and let the

Accountant General open separate accounts in the name of this’

suit in- respect of such several amounts, and hold the same
respectively subject to the further order of this Court, or of the
 sltting Judge in chambers. - Let the Commissionet inquire and

report who would be proper trustees to be appointed, and whethey '
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alone or in con_]unctmn with the plaintiff, in carrying out the
charities and bequests to charity in the testator’s will] and let
the Comnmissioner frame a scheme for the future management of
such charitable bequests and charities as have been duly made
and established according to the law and usage in force in-
relation to the same. _

As the testator has made a will, the provisions of which re-
quire the assistance of this Court to construe and determine the
meaning of it, the costs of all the parties to this suit of and
incidental thereto, as well as the costs reserved by the order of
"the 28th July, 1884, must come out of the estate; the same to be
taxed as between attorney and client. Leave to apply asadvised.
Further costs and further directions reserved. -

Attorneys for the plaintiff.—Messrs. Thikurdds and Dharamsi,

Attorneys for the defendants.—~Messrs. Little, Smith, Frere and
Nicholson ; Tobin and Roughton ; and M. Munshi.

APPELLATE CIVIL.

Before Sir Charles Sargent, Knight, Chief Justice, and Mr. Justice Birdwood,
TRIBHOVAN GANGA'RA'M, PraiNTiFr, v. AMINA’, DEFENDANT.*
Account stoted—KHhdta, suit on o~ Limitdtion—dcknowledgment—Construction.

A Ehdta consisting of one item only on the debit side, and bearing the mark of

a the debtor, held to be a mere acknowledgment, and not an account stated.

THIS was & reference by Rav Siheb Sakhérém M. Chitale, Sub-
ordinate Judge of Mahéd, under section 617 of -the Civil Proce-

dure Code (Act XIV of 1882).

The reference was stated as follows :— :

“ The plaintiff sues to recover from the defendant Rs. 16 as
principal, and one rupee and six annas as interest, on a khita
executed to the plamtn‘f by the defendant on the IObh of March,
1882, , ,

“Copy of an account signed by the defpndant in a. book
belongmrr to the plaintiff, Tribhovan Ga,nwaxam GU.J&I, deceased.
* Clvxl Refelence, No 14 of 1885, ’



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 

