478

1885.

THE INDIAN LAW “REPORTS. [VOL. IX.

We must, therefore, (but without being supposed ‘to express

Bavi Kiix 'any opinion as to the relevancy of the second issue which has

Divp Kuix
V.

been asked for by both the pleaders), send the case down for the

Buitku S&zed. Sybordinate Judge with appellate powers to find on the following

1885.
June 18.

issues tmm—-

1. Whether Pitkar purchased in good faith and for value
from Fadke ? ~ ' -

2.  Whether the respondent purchased in good fzuth and for
value from Patkar? .

And if either of these issues be found in the negative, then
to find o ‘

3. What is still due on the mortgage to Abéji ?

And to send the findings to this Court within three months
Both parties to be allowed to 0uve fresh evidence on the above
issues. ' :
Issues sent back for trial.

o APPELLATE CRIMINAL.

Befm e My. Justice Nandbhdi Heridds and Sir W. Wedderburn, Bart., Justice
THE GOVERNMENT OF BOMBAY, AppeLiant, 2. DODYA' MA BIN
BASA’PA, REspoNDENT.*

Arims— Possession of arms—Bdddmi Taluka—~—Indian Arms det No. XI of 1878,
Secs. 15 and 19—Act XX XT of 1860, Sec. 32, Cls. 1 and 2.

Clause 2, section 32 of Act XXXI of 1860, relating to the manufatture, fmporta-»
tion, and sale of arms, did not apply to the Badami Téluka of the Kalddgi Col-
lectorate at the time when the Indian Arms Act No, XIof 1878 came into force;
and the notification of the Government of Bombay, No. 1112, of the 19th Feb-
ruary 1878, which declares that the provisions of Act XXX of 1860 as modified
by Aet VI of 1866 are in force in Biddmi amongst other places, is not an order
of disarmament under clause 1, section 32 of Act XXXI of 1860. In the absence,
, therefore, of a notification, under section 15 of Act XI of 1878, extending, with
. the previous sanction of the Governor General in Council, the provisions of the
section to Baddmi, the possession of arms w1thout a hcense in that tdluka is not
punishable under section 19, A

THIs was an appeal by the Govermnent of Bombay, under
sectnon 417 of the Code of Criminal Procedure, Act X of 1882,

* Criminal Appeal, No. 2 of 1885, -
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against the order of B. MacCallum, First Class Magistrate of
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Kalddgi, acquitting Dodydma bin Basépa of the charge of being TarGoverx-

in possession of arms without a license, under section 19 of the
Indian Armgs Act XI of 1878, in the téluka of Baddmi.

- The reasons given by Mr. MacCallum for acquitting the ace
cused were thus stated by him :—

« Government notification No. 1112 of 19th February, 1878,
at page 178 of the Bombay Goternment Gazefte, does mot ap-
pear to me to bring the possession of swords or daggers under
section 15 of Act XI of 1878, Section 15 of Act XI of 1878
" applies only to places to which section 32, clause 2, of Act XXXI
of 1860 was in foree, or to which Government specially extended
this section ; the words  this section” seem to me to apply to
section.15, and I cannot find that it has ever been specially ex-
tended to any talukds in this district. :

«If it has not been so extended, then it only applies to places

" in which section 82; clause 2, of Act XXXI of 1860 was in force

when Act XI of 1878 came into force ; and section 32, clause 2, of

" Act XXXI of 1860 was only in force in places in which an order

for a general search for arms had been issued under Act XX VIII
of 1857.

“ Before taking up a case under section 15 of Act XI of 1878
I must, I think, satisfy myself either that section 15 has been
. specially extended to the place in which the sword was found, or
else that section 82, clause 2, of Act XXXI of 1860 was in force
‘on the 1st October, 1878, on which date Act XI of 1878 came
into force; and as that clause and section only applied to places
in which an order for a general search for arms had been made,
I must be satisfied that such an order had been issued before
Act XXXI of 1860 came into force. Government notification

No. 1112, dated 19th February, 1878, notifies that Act XXXI of ‘

1860 was in force on that date, but I do not think such a notifi-.
. cation proves that a general search for arms had been made pre-
vious to the date of Act XXXI of 1860 coming into fotce. It
seems to me that, before taking up a case under section 15, I
must either have the notification specially extending the sec-
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tion to the talukas before me, or else the order or a certified '
copy of it for a general search for arms in the tdlukds.

“ The legal maxim is that penal enactments are to be strictly
construed ; and I do not think I am justified in assuming, be-
cause Government assert that Act XXXI of 1860 was in force
in 1878, that a general search for arms had been issued before

/ that Act came mto force.”

Rav Séheb V. . Mandlzk Govemment Pleader, for the
appellant.—The question is, whether section 15 of the Indian
Arms Act XTI of 1878 is in force in Bdddmi. No Government -
notification under this section seems to have been issued, nor
am I able to find any specific orders of Government disarming
the t4luka, or directing a search for arms. To show that Baddmi
Taluka is a place to which section 32, clause 2, of Act XXX1I
of 1860 applied at the time. when Act XI of 1878 came into
force, I rely on the declaration made in notification No. 1112 of
19th February, 1878, in which B4ddmi is mentioned. By a
Government circular order of 2nd August, 1857, the Magistrate
of the District of Belgaum, in which Bdddmi_was- then situated,
was given discretionary powers to disarm his district. It does
not appear whether the district, or any portion of it, was ever
actua.lly disarmed. :

* There was no appearance on behalf of the accused person.
Cur. adv. vult,

» ?Juné 18. WEDDERBURN, J.—In this case the Government
of Bombay appeals against an order of acquittal passed by
Mr. Mac Callum, First Class Magistrate of Kalddgi, in the case

~of Dodydma bin Basdpa charged, under section 19 of Act XI

of 1878, with having in his possession a sword, in contravention
of the provisions of section 15 of the Act. The possession of
the sword by the accused is not denied. But it appears that,

,in the opinion.of Mr. MacCallum, such possession is not an

offence within the Baddmi T4luka, where the acecused res1des, and
Where the alleged offence was committed.

The prolnbltlon to possess arms s apphcable under sectlon
15 to—.
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" (1) Any place to which section 32, clause 2, of Aet XXXI of
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1860appliedatthetime Act XTof 1878 came into force ; and,— TuEe Goverx.

“(2) ~ Any place to which the local Government, with the pre-

* vious sanction of the Governor General in Council, may by .

notification in the local official gazette specially extend the
section.

It is not alleged that a notification under the second altern-
ative has been issued. The point, therefore, for determination is,
‘whether section 32, clause 2, applied to the B4dami T4luka at
the time when Act XI of 1878 came into force ?

_ On referring to section 32, clause 2, it appears that the possess-
“ion of arms is therein made unlawful—

(a) In any‘place_ which the Executive Government of the
" Presidency has, under clause 1, ordered to be disarmed, such

-order to be published (vide clause a) in the oﬁ‘icml gazette ;

and—

(b) In any place in which an order for a geneml search for
arms has been issued, and is still in operation under Act
XXVIIT of 1857. Such a search is authorized by section 24
of Act XXVIII of 1857, which provides that the Executive
Government of a Presidency may order a general search for
arms to be made by any officer or persons named in such order
in any district or place specified therein.

- Reading these sections together it seems clear that section 82,
“clause 2, can be said to apply, in any specific sense, to the B4dami
- T4luka only if one or other of these conditions has been fulfilled,

that is, if either—(a) an order of disarmament has been duly
published, or (b) a general search for arms has been ordered,
such order in either case making specific mention of the Baidami
Taluka. Does any such order exist? With reference to' this
“point, we have been referred by the learned Government Pleader
to o notification in the Government Gazette, No. 1112 of 19th
February, 1878, - This notification declarés that the provisions
of Act XXXI of 1860 (relating to the manufacture, importation,
and sale of arms and ammunition, and for regulating the right
to keep and use the same, and to glve the power of disarming
B §14—1
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in certain cases), as modified by Act VI 'of 1866 are in force in
-certain specified places and districts, among which the BAddmi
Tiluka is mentioned. There is nothing to show under what
section and for what purpose this notification was issued about
three weeks before the new Arms Aet (XI of 1878) was, passed.
The learned Government Pleader is not able to enlighten ,us on
this point ; and the notification, so far as the paragraph above
quoted from it is concerned, appears to us to be without effect,
because under sections 54 and 55 of Act XXXI of 1860 that Act
¢ame into force from 1860 throughout British India, and was (with
trifling modifications) continued in force by Act VI of 1866

~until repealed by section 3 of Act XI of 1878. 1t was, therefore,

surplusage to declare the Act to be in force in certain specified
localities. Whatever its object or intention may have been, the
notification eannot be construed as an order of disarmament under
section 32, clause 1, of Act XXXT of 1860. It, no doubt, refers, in

. the way of recital, to the power of disarming “ in certain cases”,

but it does not purport to issue the specifie order without which
the disarmament cannot be effected. We have further been

_ referred to & circular, dated 2nd August, 1857, addressed by the

Chief Secretary to Government to the Magistrate of Belgaum,

within which district the -Bdddmi T4luka was then included,

‘conveying certain discretionary powers to disarm, But this

circular cannot be regarded as an order for a general search for
arms under section 24 of Act XXVIII of 1857, as this ‘Act was
not passed until the 11th of September, 4. ¢., more than a month

-after the circular was issued, It appears, therefore, that section

82, clause 2, of Act XXXT of 1860 did not apply to the Badami
Taiuka at the time when Act XTI of 1878 came into force

The - Honourable R4v Saheb has taken time to search for

‘specific orders of the” kind above referred to,” but has not been

able to point them out to us, We are, therefore, of opinion that

‘the appellant has not shown that the view taken by the First

Class Magistrate is incorrect ; and we I‘Q]E)sz this appeal.

Appeal dzsmzssed



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 

