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o + Before Mr. Justice Scott,
THE NEW FLEMING SPINNING AND WEAVING COMPANY,

LIMITED, Praintiers, v, KESSOWJT NA'IK aND oruers, DEFENDANTS -

Company— Negligence of divectors—Liability-of directors for negligence in manage.

" ment—Employment of agent by directors— A cquiescence of shareholders— Liability
of estate of deceased director~Banker, who is a—Limitation Act (X V of 1877),
8ec. 10— Practice—Additional written statement filed after time allowed.

The plaintiffs’ company wentinto liquidation early in the year 1879, in conse.
quence of losses sustained by the failure of Nursey Kessowji & Co., which firm
had been the bankers of the said company. The said firmhad stopped payment
on the 26th December, 1878, having then in its hands the sum of Rs. 8,80,250-14-1
belonging to the company. In this suit the official liquidators of the compa.m;
sought to recover that sum from the defendants, who had been directors of the
company, and a further sum of Re. 2,48, 670-14-0 as damages sustained by the com.
pany through the fraud and grosy negligence of the defendants in permitting
Nursey Kessowji, the agent of the company, to deal with certain shares for his
own purposes. The first four defendants were the directors of the company
the fifth defendant was the awignee of the estate of Nursey Kessowji, whose
firm of Nursey Kessowii & Co. had become insolvent. The plaintiffs’ company
was registered on the -31st July, 1878, and by the memorandum and articles of

. association the said Nursey Kessowji was appointed secretary, treasurer, and
agent of the company for a period of twenty-five yoars, upon the terms and condi-
tions contained in an agreement annexed to the articles of association, whereby
it was (inter alia) provided that Nursey Kessowiji should deposit with such
banker or bankers as the directors for the time being should appoint, all the
moneys due from him to the sid company, and exceeding in amount at any one
time the sum of Rs, 5,000, On the6th August; 1878, the directors of the company
appointed the firm of Nursey Kessowji & Co. to be the bankers of the company,

It was further alleged by the plaintiffs that, immediately affer the registration
of the company, the directors and Nursey Kessowji began to borrow money upon

-the credit of the company farin excess of the legitimate wants of the company,
" and to pay over the money, so borrowed, to the firm of Nursey Kgssowji & Co,,
to be used by that firm in speculative business ; that the said loans were obtained
by the directors; not bond fide for the purposes of the company, but for the pur-
poses of supplying funds to the firm of Nursey Kessowji & Co., to enable it to
carry on ifs business, At theend of the year 1878 the sum paid over by the
directors to the firm of Nursey Kessowji had, by reason of such borrowing,
amounted to the sum of Rs, 8,80,250. The plaintiffs alleged, that the said loans
were wholly unnecessary ; and they charged the directors with gross negligence
in raising the said loans or permitting them to be raised; and in permitting the
moneys so borrowed to remain in the hands of the firm of Nursey Kessowji & Co,
to be applied by that firm to its own purposes,

- * Suit No. 314 of 1879.
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As to the R, 2,48,670-14-0, the plaintiffs alleged that certain unallotted shares
of the total value of Rs. 3,903,750 had been left in the hands of the directors to be
disposed of, the proceeds of which were to be applied in making certain payments
duebythe company ; that, instead of applying these shares to such purposes, the
directors had filled up the said shares in  the name of Nursey Kessowji, and
authorized him to mortgage the same, in order to raise funds; that the said Nursey
Kessowji had accordingly dealt with the said shares, and ‘had applied the pro-
ceeds thereof to his own purposes.’ The plaintiffs charged the directors with
fraud and gross negligence as to these shares ; and claimed to recover Rs, 2,48,670-
14-0, in respect thereof, from the defendants.

The defendants alleged that they had acted ond fide in all matters connected
with the company ; that they had always believed the firm of Nursey. Ressowii
& Co. to be in'a solvent condition; and had no reason fo mistrust its manage-
ment of the affairs of the company. One of the defendants, (No, 3), died after
the institution of the suit, and his sons were made parties, His representatives
and Kessowji Naik (defendant No. 1) also claimed to seb off against the plaintiffs’
claim certain payments made by them as gnarantors for the eompany.

Held, (1) that one of the direstors knew ag a fact that the agent was not in a
solvent condition 3 and that the other directors, in the circumstances of the case;
ought to have agcertained his financial condition. ’

(2) Directors are responsible for the management of their company where, by
the articles of association, the business is to be conducted by theboard with the
assistance of an agent. They cannot divest themselves of their responsibility by ~
delegating the whole management to the agent, and abstaining from all inquiry.
If he proves unfaithful under such circumstances, the liability is theirs, just as
much as if they themselves had been unfaithful, ‘

{3) That the directors had not used fair and reasonable diligence in the manage-
ment of the company’s affairs, and were liable fo refund the money entrusted
by them to the agent, Nursey Kessowji, without proper knowledge as to whether
it way needed, and without any subsequent investigation of a serious character
with respect. to. its disposal. Such conduct amounted to gross negligence, Al

. the directors were equally responsible, as all attended the directors’ meetings, and

all gave the same blind sanction to every act and proposal of the agent.

Held, also, that the estate of the deceased director was lable on the ground
that the misfeasance of & director is a hreach of trust, and not a mere personal
default. - - : : ’

Held, further, that the clim, not being a claim for any specific property
stillin the hands of the represeniatives, was not covered by section 10 and )
art, 98 of the 2nd Schedule of the Limitation Act {XV of 1877), and was barred
by the lapse of three years. Butthat as the limitation counted from the date of
the institution of the suit, and not from the date of the amendment of the plaing,
the whole claim. survived in this case. -

.A separate debt cannot be set off against a joint .and several debt, and
dxr(.e:tors cannot sct off money due from the compa;ny to them against sums
which they may be ordered to refund to the liquidators,
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Tuis was a suit instituted by the official liquidators of the
New Fleming Spinning and Weaving Company against the
- defendants to recover the two sums of Rs.8,80,250-14-1 and
Rs. 2,48,670-14-0. The first four ‘defendants, (Kessowji Ndik,
Gella.bhoy Puddumsey, Sékerchand Nagerdds, and Cursetji Nas-
serwanji Cdmd), were the directors of the sid company. The
fifth defendant was the official assignee of the estate and effects
of the partners in the firm of Nursey Kessowji& Co., one of the
partners in which firm (Nursey Kessowji) wasalso a director of
the said company.

In 1879 the Old Fleming Spinning and Weavmo‘ Company

- was wound up, and the plaintiffs’ company was constituted. It
was registered on the 81st July, 1878, under the Indian Companies’
Act, 1866, and by the articles of association the above men-

tioned first four defendants and Nursey Kessowji were appointed
directors. Nursey Kessowji was the son of the first defendant
Kessowji Naik.

By the memorandum of association and articles of association
Nursey Kessowji wasappointed to be the secretary, treasurer, and
agent of the company for a period of twenty-five years upon cer-
tain terms and conditions contained in an agreement annexed
to the artlcles of association. ’

The follownw is theclause in the memoxandum of associationi—

“ Clause IV,—Nursey KeSSOWJl shall be secretary, treasurer
and agent, of the company at the remuneration, upon the terms

and subject to the conditions and provisions contained in the
agreement set forth in the schedule annexed to the accompany-
ing articles of association.”

The following are the material clauses in the articles of asso-
ciation 1 -

“116. Nursey Kessowji shall be the secretary, treasurer, and'

agent of the company for a period of twenty-five years, at the
remuneration, and upon the terms, and subject to-the conditions
specified in the agreen;ent set forth in the schedule marked A,
annexed hereto. After the expiration of the said twenty-five
years the secretary, treasurer, and agent shall be such fit person
as the board may appoint, and the remuneration of such secretary,
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treasurer, and agent, and the period for which, and the terms and
conditions upon which, he shall hold his appointment, shall be
fixed by the board, subject to the approval of the shareholders
in general meeting.

“117. The secretary, treasurer, and agent, Nursey Kessowji,
shall have, during the said period of twenty-five years, full power
and authority to enter into such contracts and agreements as he
may think proper for the purposes of the company, and to ap-
point and employ in or for the purposes of the transaction and
management of the affairs and business of the company, or other-
wise for the purposes thereof, and from time to time to remove
ot suspend such managers, bankers, solicitors, engineers, clerks,
brokers, and other officers as he shall think proper, with such
powers and duties, and upon such terms as to duration of office,
remuneration, or otherwise, as he shall think fit, and generally to
appoint and employ any persons in the service or for the purposes
of the company. as he shall think fit, upon such terms and con-
ditions as he shall think proper.” »

By the agreement, referred to, it was provided that the said
Nursey Kessowji should deposit with such bank or bankers, as
the directors for the time being of the company should appoint,
all the money s due from him to the said company and exceeding
in amount at any one time the sum of Rs. 5,000, The followma
is the material clause of the agreement ;—

“XVI.—The said Nursey Kessowji shall deposit with -such
bank or bankers, as the directors for the time being of the said
Company shall appoint, all moneys due from the said Nursey
Kessowji to the said company and exceeding in amount at any
‘one time the sum of Rs, 5,000, Such deposits to be dealt with
in such manner as the directors for the time being of the said

- company shall from time to time appoint. The said Nursey Kes-
- sowji shall not be responsible for any bank or bankers with

whom any such deposit as aforesaid shall have been made, nor
for any loss or damage whatsoever which may be incurred, in or

“about the making of any such deposit as aforesaid, if made with

the consent of the directors for the time belnc of the sald com-
pany.” K :
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The plaint stated that at the time the said company was regis-
tered it had as its bankers certain local banks of credit and
position in Bombay. .

On or about the 2nd of August, 1878, a general meeting of the
shareholders of the old company was held; wherein, among othet
matters transacted, a balance-sheet of the accounts, showing its
aggregate liabilities and assets to be made over to the new com-
pany, was adopted. The details of this balance-sheet as well as
of the other documents, so far as they are material .for- the pur-
poses of this case, are fully set forth in the judgment, ¢nfre.

" On the 6th of August, 1878; the directors of the new company
at their board meeting passed a resolution appointing the firm
of Nursey Kessowji & Co. the bankers and mulkddcams of the
company.

The plaint made the followmo‘ alleoat1ons in 1eqpect of this
appointment :— .
“6. The said firm of Nursey Kessovul & Co was not a firm
* of bankers, but was a firm of merchants in fact and to the know-
ledge of the defendants, the directors, carrying a large specula-
tive business in' opium, cotton, and other commodities. The said
Nursey Kessowji had a fourteen-annas sharein the said firm,
while the other partners—namely, Réghowji Kirpdl, Vellji Dhunji,
Mansey Daisar, Gunggjul Passu, Passu Devrdj—had amongst them
ronly & two-annas share therein. They broughtno capital into the
said firm, and were merely working partners in it. The plaintiffs
charge that the appointment of the said firm of Nursey Kessowji
& Co. was, in substance and effect, the appointment of Nursey
Kessowji to be the banker of the plaintiffs’ company, and was an
appointment wléra vireson the part of the defendants,thedirectors,
contrary to the provisions of the artlcles -of assocm’mon of the
said company:.,

“7. The plaintiffs charge that the said appointment of Nursey

Kessowji &, Co. to be the bankers of the plaintifts’ company was
not an appointment of that firm dond fide made by the de.
+ fendants, the directors, in the interest and for the purpose of the

plaintiffs’ company, but was an appointment by them for the

purpose of placing money in the hands of Nursey Kessowji, or
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for his said firm, to enable it to carry on 1ts afowsald speculatlve
business, )

“8. The defendant Kessowji Ndik is the father of the said
Nursey Kessow;ji, and has always been closely connected with
him in business. The other defendants, the directors, were and

" are relatives or debtors and dependants of the defendant Kes-

sowji. Ndik and of the said Nursey Kessowji, and acted in-obe-.
dience to their orders and dire ctions.”

The plamt further alleged that, immediately after the re-
gistration of the company, the directors and Nursey Kessowji
began to borrow money upon the credit of the company far in
excess of the legitimate wants of the company, and to pay over
the money so borrowed to the firm of Nursey Kessowji & Co., -
to be used by that fim in the aforesaid.speculative business.
The said firm had in their hands the sum of Rs. 1,23,887-4-4 be-
longing to the Old Fleming Spinning and Weaving Company at
the date of the transfer of its liabilities and assets to the plaint-
ity company. At the end of 1878 this sum had inereased to
Rs. 8,80,250-14-1, The plaint continued :— -

“The plaintiffs charge that the moneys so borrowed and paid

. to Nursey Kessowji & Co. by the defendants, the directors, and
the said Nursey, were borrowed -and paid by the defendants, the

directors, not bond fidefor the purposes of the said company, but

for the purpose of supplying funds’ to Nursey Kessowji & Co.-
to enable it to carry on the aforesaid business. The moneys of**
the said company in the hands of Nursey Kessowji & Co. on the
1st day of Awugust, 1878, amounted to the sum of Rs. 1,28,887-4-4

. only, but that sum had, by reason of the aforesaid  illegal bor-

rowings at the end of the year (1878), increased to the sum of
Rs.'8,80,250 in the manner shown in the summary of account
hereto annexed, and marked C. The plaintiffs also charge that
the defendants, the directors, or some of them, and especially

 the defendant Kessowji Néik, through the intervention of the

said Nursey Kessowji & Co., received on various pretences large
sums out of the moneys so improperly ralsed upon the credib
of the sald company as aforesaid.”’

The plaintiffs also alleged that the moneya wete botrowed



| YOL. 1X.] BOMBAY SERIES.

by the directors and Nursey Kessowji upon the credit of the
~company, although, (as the directors knew or ought to have
known), the company had at the time funds of its own in the
‘hands of Nursey Kessowji & Co. amply sufficient for the pur-
poses of the company;and they charged the directors with gross
negligence in raising such loans, or in permitting the same to be
raised under the circumstances, and in permitting the moneys
- 50 borrowed to remain in the hands of the said firm of Nursey
Kessowji & Co.,to be applied by the said firm to its own pur-
poses ; and they submitted that the said directors were liable for
the loss of the said moneys 1esu1t1ng from the failure of Nursey
Kessowji & Co.

With regard to the second of the two sums claimed in the
‘plaint, viz., Rs. 2,48,670-14-0, the plaintiffsalleged as follows ;—

“At and after the time when the said company was registered
as aforesaid, the defendants, the directors, hadin their hands seven
hundred and -eighty-seven unallotted shares inthe said company of
the nominal value of five hundred rupees each, and one unallotted
share of the nominal value of rupees two hundred and fifty. The
saidunallotted shares hadbeen left by the shareholders in the hands
of the defendants, the directors, for the purpose of their dispos-
ing of the same, and with the proceeds thereof pdying off a sum of
Rs. 3,00,000, or thereahouts, due by the said company for spindles

and machinery and additions to their mill. The nominal value

of the said unallotted shares was Rs. 8,93,750. The defendants,
" the directors, instead of disposing of the said unallotted .shares
and applying the proceeds of the same to the payment of the
said sum of Rs. 3,00,000, or thereabouts, and the other purposes
of the said company, filed up the said unallotted shares in the
name of the said Nursey Kessowji, senior partner of the said
firm of Nulsey Kessowji & Co., and authorized him to mortgage
the same in order toraise funds. The said Nursey Kessowji sold,
mortgaged, or otherwise dealt with the said unallotted shares,
“and did not apply -the proceeds thereof in paying the said
sum of Rs. 3,00,000, or for other purposes of the said company,
but through the fraud or gross negligence of the defendants, the
directors, was allowed and permitted to apply the said proceeds
to his own private purposes, The said company has, by reason
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of the fraud or gross negligence of the defendants, the directors,
sustained a loss of Rs. 2,48,670-14-0, which the plaintiffs claim
torecover from the defendants, the directors, in this suit.

On the 26th December, 1878, the firm of Nursey Kessowji &
Co. stopped payment, and on 9th January, 1879, filed their peti-
tion in insolvency. At the time of such failure the said company
hadin its hands the aforesaid amount of Rs. 8,80,250-14-1 belong-
ing to the plaintiffs’ company. The plaint alleged that this sum had
been wholly lost tothe company, and charged that the defendants,
the directors, were liable to make good the same.

" In consequence of the loss of this money, petitions were present-
ed to the High Court, praying that the plaintiffy company might
bewound up. On the 17th January, 1879, an order was made that
the company should be wound up by the Court,and on the 1st
February, 1879, liquidators were appointed.

- The plaintiffs *prayed that the defendants, the directors,

 shovld be ordered to pay to the plaintiffs the said two sums of

Rs. 8,80,250-14-1 and Rs. 2,48,670-14-0 with interest.

"Two of the .directors, viz, Sdkerchand Nagerdéé (defendant
No.8) and C. N. Cdm4 (defendant No. 4), died after the institution
of the suit. The sons of the former were made parties. No pro-
ceedings were taken against the representatives of C. N. Camd.

Intheir written statements the defendants denied their liability,
and stated that they had acted bond fide in their management of
the affairs’ of the company, and had not been aware of the real
nature of the transactions of the firm of Nursey Kessowji & Co.
They alleged that they had always believed that firm to be in a
solvent condition, and had no reason to mistrust its manage-
ment of the affairs of the company.

" The defendant, Kessowji N4ik, and the defendants, the sons of
Sékerchand Nagerdds, claimed a set-off against the company in
respect of certain payments made by them as guarantors of the
company

The defendants contended that the appombment of N ursey
Kessow_]l & Co. as bankers of the plaintiffy’ company vas not

‘ultra vires on the part of the duectow that it was made by
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them bond fide and in the interest of the company that the fact
that the said firm were the bankers of the company was well
known to the shareholders of the company, and was acquiesced
" in by them ; that the moneys borrowed by them were borrowed
bond fide for the purposes of the company, and not for the pur-
pose of supplying the firm of Nursey Kessowji& Co. with funds
to be applied in speculative business ; that they had not them-
selves received any portion of the said moneys; and that they
~ were not guilty of fraud or negligence in carying on the man-
‘agement, of the affairs of the company ; and they contended that
they were not liable to muke good the losses incurred by the
company.

-Latham (Advoeate General) and Invea cmty appealed for the

.-plaintiffs.

Lang and Telang for the first defendant.
Macpherson and B. Tyabji for the second defendant.
P.M. Mehtd and F, Viedji for the third defendant.

Lang, for the first defendant, (Kessowji Néik), proposed to read
and to raise issues upon an additional written statement put in
by the first defendantin December, 1884..

Inverarity objected—This further written statement ought

not to be read. I ask that it be ordered to be removed from

thefile. This suit was filed in April, 1879, and Kessowji Ndik’s
written statement was filed in that year. Onthe 26th April,
1883, by'an order of that date he got leave to file a further writ-
ten statement which was to be filed on or before the 2nd July,
'1883. That order was not obeyed, and this additional written
statemient was not filed by him until December, 1884. It has
heen put in without leave, and should be removed from the
file. It is not properly a part of the record. If we failed in
the suit we would have to pay the costs.

Lang, contrao. ~There is no precedent for taking written state-
"ments off the file. '
Scorr, J.—I think at this stage of the proceedings this supple-
mentary written statement ought not to be taken off'the file. If
improperly filed in December, the plaintiffs should have at once
B 579—2
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made an application to the Court to have it removed. That, how-
ever, was not done; and I think the plaintiffs must be taken to
have acquiesced in itsforming part of the record. '

- Iwerarity for the plaintiffs.—The pecuniary position of the
company and of the firm of Nursey Kessowji appears from their
respective books, and cannot be disputed. We contend that
the appointment, by the directors, of Nursey Kessowji & Co.
to be the bankers of the company was ulfra-vires, or, at all
events, not bond fide in the interests of the company. The di-

- rectors knew, or ought to have known, that that firm was then

hopelessly insolvent, and had in its hands a large sum of money

belonging to the company at the -time the company was re-
O'isteled This money ought to have been_called in by the di-

rectors ; but, instead of doing so, they borrowed fresh loans. The

Jintention of clauses 116 and 117 of the articles of association and.
of the agreement was that some local bank should be appointed

in which Nursey Kessowji was nota pmtner——l’mmunu'ndaas

Jivanddss v. H.R. Cormack®, -

The firm of Nursey Ke%sowp & Co. were not bankers - They
were & trading firm doing a speculative business in cotton, opium,
and shares. A banker is a dealer in money: see Eneyclopeedia
Brittanica. Not being bankers, the appointment was wltra vives.

~'The appointment ‘Was never acqmesced in by the shareholders.
It was never ratified. :

- As to the negligence of the directors, all the directors were
pecuniarily interested in the firm of Nursey Kessowji & Co.,

~ and they used the company for the purposes of the firm. Nursey

Kessowji was the son of Kessowji Ndik, All the directors knew
that the firm had neither mondy nor ereditofitsown. They kept
the firm going by means of the company. Theloans raised were
really for the firm, and were at once handed over to it. Apart
from the question of fraud, or want of boua fides, the defend-
ants are liable—Overend Gurney v. Gibl®,

- Lang for the first defendant (Kessowji Néik).—The defend-
ants are not liable to make good the-loss incurred by the com-

M L L. R., 6 Bom., 3%, per Bayley,J., at p. 343, 5 Eng. & Ir. Ap., 480.
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pany.. They are not ordinary trustees. They are only *com-
mercial trustees,”’—that is, persons managing for themseélves
and others, and are bound only to exercise reasonable diligence
- in management—aIn re Forest of Dean Coal Mining Compeany®.
They are paid agents, and unless they exceed their authority
they are not liable—Smith v. Anderson®. Itissaid the defend-
ants were bound to know the - contents of the company’s books.
Tt has been held that directors are not even bound to know what

is in the vegister of shaves—Hall Mark’s Case . The loans were -

raised on the representation of Nursey Kessowji, who was an
ez-officio director; and, unless the other directors were guilty of
gross negligence, they are not liable—DPerry’s Case®. = Nursey
" Kessowji & Co. had been bankers of the old company, whose
shareholders were the same as those of the new company, and
the shareholders had from the balance-sheets distinet notice of
the moneys left in the hauds of the firm.

We say the firm were bankers as well as merchants.  In India
the difference is not so distinct as in England. They acted as
bankers for ‘many- persons who deposited money with them.
They held in this way about four lakhs of rupees. Their appoint-
ment was not ultra vires.

The loans were required by the company, and were properly
.raised. - The directors are not liable, because Nulsey Kessowji
misappropriated the money.

As to the claim of the plaintiffs in respect of the unallotted
shares, that claim, which is a distinct cause of action, was first
made when the plaint was amended in April, 1883, and it was
then barred by limitation. - The effect of amending & plaint, if

"introducing a frésh cause of action, is the same as that of adding
. new parties—Rdm Coomdr Shéla v. Dwdrkinith Hazra®.

[Scotr, J.; veferred to Rimldl v. Harrison®; Ganpdt Pmulumng
v. Adarji Dédabhdi®.)

B. Tyabjt for ’Ehe sons of Sakerchand Naderdas, (defendant

(1) 10 Ch. Div., 450. . @) 34 Law Times, 716,
2) 15 Ch. Div. 247, See p. 275. - ) 5 Cale. W. R, Civ. Rul., 207.
) 9Ch, Div,, 329, . ® I, L. R,,24AlL, 832,

® 1 L. R., 3 Bom,, 312.
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No. 8), deceased.—Sékerchand Nagerdds was not related to
Nursey Kessowji. He had no motive in assisting him or his firm.
Heacted throughout with good faith.

Latham (Advocate General)in reply.—In re Forest of Dean Coal

-Me'm'ng Company’s Case has gone further than any other case

in limiting the Lability of directors, but even itis an authority
for the doctrine that the directors are trusteesfor moneys come
to their hands. Here all the money that has been lost came
under the control of the directors. In Smdth v. Anderson® the
question was whether a certain business was carried on by trus-
tees or by directors. Perry’s Case® is notin point. Hall Mark’s
Case®® was decided on the point of estoppel with regard to the
list of contributories, and does not touch the point here.

The position of "directors in relation to shareholders appears

from Joint Stock Discount Company v. Brown®and Land Credit -

Company of Ireland v. Fermoy®. 'The former wasacase of an act
ultre vires.  The latter decided that directors are trustees,, and
that an improper application of funds is a breach of trust. Marzet-
ti’s Case® lays down that mere carelessness or negligence without
dishonesty renders directors liakle. In that case the negligence
was merely omitting to make inquiries such asa man of ordi-
nary sense would make. Imprudence or wantof judgment is not

negligence. - Bona fidesincludes due care: see Indian Evidence Act.

In Flitcroft’s Case® directors were held liable for declaring divi-
dends out of capital. That case also shows that here the directors
have no right to a set-off. It was there said that, evenif all the
shareholders had sanctioned the acts of the directors, the com-
pany might still have sued the directors for breach of trust.
The corporation is placed higher than the shareholders, and the

‘liquidators higher than the corporation. It isclear,on the author-

ities, that paying money without due inquiryisa breach of trust,
and that directors are trustees as to moneys come to their hands.

The next question is asto what knowledge a director is sup-

() 10 Ch. Div., 450. () L. R.,8 Eq., 851 .
@ 15 Ch. Div., 247, . ' (® L.R.. 8 Eqy, 7.
(3y 3 Law Times, 716. (1) 28 W. R., 541

) 9 Ch, Div., 329. : (8) 21 Ch, Diw., 510.
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pos'ebd to have. Heis bound to know that which it is his duty

to know—ZEz parte Brown @, where directors, who had not
examined their books, were held to_have known their contents;
Turquand v. Marshall®; In re Esparto Trading Company’s
" Cuse®, - . _

In consi derihg whether the representatives of the deceased
director Sakerchand Nagerdds, (defendant No. 3), are liable, there
is a distinction to be taken between moneys which have come
into the hands of the deceased director and moneys which have
not. In the formercase the claim survives against the represent-
atives according to English common law ; in the latter it doesnot
—Qverend v. Guiney's Casc®. Hereit is clear the claim survives:
see also Peck v. Gurey®, where it was held that, if there be a
-breach of trust, the action survives, and every misfeasance is a
breach of trust. Inequity, representatives areliable for breach of
trust, whether they derive benefit or not—>Montfort v. Cadogan®,
and Williams on Executors (2nd ed.),1746 ; Walsham v. Staunton®,

Next, as to limitation. By the amendmentin our plaint we make
a claim, which was notin the plaint originally. Staples v. Holds-
worth® decides that some causes of action not in the original
claim may be introduced by amendment, without being affected
by limitation. Here the new cause of action isso connected with
the old one that it cannot be held to be distinct—Mohwmmud
Zahoor Aly Khdn v, MussaniatfThakorcincd” ; Joseph v. Solano @O
The claim would not be barred by English law. But we submit,
also, that section 10 of the Limitation Aet XV of .1877 applics.
The 7874 shares were placed in the hands of the directors with
apower to allot. They could not delegate this power to an agent.
In The York and Nowth Midland Railway Conpany v. Hudson'™
and Thakersey Devrdj v. Hurbum Nursey(? it wasruled thatshares,
unlike money, could be year-marked. Under article 98 of Sche-

(1) 19 Bea., 97. (M 1D.J. &8, 678,

@ L. R., 6 Eq., 112, (® 6 Scott., 605,

©) 12 Ch, Div., 191. (® 11 Moore’s Ind, Ap. 468, and see
) 4Ch. Ap., 701, Scop Tl3etseq. ~ L. L. R., 2 Gale,p, 14. :
() L, ., 6 Eng. & Ir. Ap., 378. 19 9 Beng. L. R,, 453,

6) 17 Ves., 487. . (11) 16 Bea,485 at p, 491,

@ 1, L.R., 8 Bom., 432,

385
1885.

Tue Ngw
Fremixg -
SPINNING
AND
WEAVING
CoMPANY, -
LIMITED;
v,

Kessowsr

N4IK,



386

1885

FLEMING
SPINNING
AND
Weavineg
CoMPANY,
LimiTED,
v.

Krssowsr

NAx.

Tie New -

THE INDIAN LAW REPORTS, [[VOL. IX.

dule IIT of Limitation Act, tlme does no begin b0 run until the
death of the trustee.

5t March. SCOTT, J~This case is of great importance, not
only to the parties on account of the magnitude of the sums '
claimed (eleven lakhs), but also to the whole community on
account of the question to be decided—to wit, the extent, 'of the
liability of directors of limited companies for the result of negli-
gent performance of their duties. The plaintiffs are the liquida-
tors of the New Fleming Spinning and Weaving Company, which
commenced -its existence on the 31st of July, 1878, and stopped

© payment on the 26th of December in the same year. The de-

fendants are Kessowji Ndik and Gelldbhoy Puddumsey, direct-
ors of the company ; Mr. Tarner, the official assignee of Nursey
Kessowp an insolvent director; and the sons of Sikerchand
Nagerdds, a deceased director. Mr. K. N. Cimé was also made
a defendant director; but on his death, in the course of the

- case, the Court, ab the request of the plaintiffs, under section 302

of the Civil Procedure Code caused an cntry of the death to be
made on the record, and the suit proceeded aﬂfamst the other

defenda,nts

The failure of the plaintiffy’ company as well as that of- th1ee
other well-known mill companies was due to the losses caused
by their bankers, Nursey Kessowji & Co.; and the plaintifls
seek to make the defendants liable ior those losseb "The losseg

" may be divided under three heads :— -

(¢)s The sum of Rs. 1,28,887-4-4,, moneys in the hands of the
bankers when the company started.. .

(b). The “difference between the above sum and the sum of
Rs. 8,80,250-14-1, to which amount the money due from’ the '
‘Jbankers at the time of the failure was raised by reason of bor-
rowiﬁgs which the plaintiffs allege to have been illegal.

(¢). The sum of Rs.248,070-14-0 raised by the bankers by the
mortgage of 787 unallotted sharcs, which sum was applied by the
bankérs to their ownuses. This claim, however, was reduced

- by the plaintifts, in the cowrse of the case, to Rs. 2,14,000, which is

the sum finally claimed under this head.
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'l‘he—plaintiﬂ’s seek to make the defendants liable for the above
losses, on the following grounds :—

(). That the appointment of Nursey Kessowp & Co. as
bankers of the plaintiffy company was ultre vires on the part
of the directors, and contrary to the provisions of the memoran-
dum and articles of association of the company.

(2). That the appointment was made by them, not in the
interests of the company, but for the purpose of placing money
in the hands of the firm of Nursey Kes%ow!]l & Co., to enable it
to carry on a speculative business.

(). That they raised money beyond the need of the concern,
and deposited it all in the hands of Nursey Kessowji & Co., well
knowing, or having good cause to know, the firm to be .in
- insolvent circumstances.

(4). That, although by the articles of association they were
bound to manage the affairs of the company, they never saw to
the proper application of the money by Nursey Kessowji & Co,
who were thus enabled to appropriate the sums to their own pu1
poses.

(5). That they acted improperly in handing/ to the firm the
787 unallotted shaves, and in neglecting to see, to the proper
application of the money raised upon them.

Thus the charge against the defendants is atwo-fold one, includ-
ing misconduct as well as negligence : misconduct in acting ultra

vires'and  with bad faith: negligence in not exercising ordinary -

prudence in the dxschmge of the duties they had undertaken as
directors.

The defendants rephed to these charges by separate writ-
ten statements, which, for the most part; raised common grounds
of defence. They said that the firm of Nursey Kessowji & Co.
had been the bankersof the Old Fleming Company, out of which
the plaintiffs’ company was formed, for several years, and that

~ the firm enjoyed, at the time of their re-appointment by the
defendant directors, a high reputation and first-class credit as
bankers as well as merchants in Bombay. The defendants
repudiated all knowledge of the firm’s speculative business and
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of the firm’s real financial position. The defendants maintained
their legal right to mikeappointments according to the statutes
of the company, and further said that the appointment was
well known and acquiesced in by the shareholders of the com-
pany. They also repudiated any negligence as regards the un-
allotted shares, and maintained their right to deal with them as
they did. Kessowji Ndik in particular denied that he had been
closely connected with Nursey Kessowji in his business, and that
the other directors were either his or Nursey Kessowji’s relatives

cor debtors. He also showed, as a proof of his long fides, that he

had guaranteed the payment by Nursey Kessowji & Co. to the
Bank of Bombay, and that he had paid onthat account more:
than four ldkhs of rupees. He pleads a set-off in respect of these
payments, and Sdkerchand does the same as regards similar
payments. The representatives of Sakerchand and Gelldbhoy.
Puddumsey deny that theyin any way, acted under the influence
of Kessowji Naik. Thus the defendants repudiate the chawes
both of misconduct and negligence.

Before I consider whatis the law with regard to the liability
of directors, and how that law is applicable to the case as proved
by the ev1dence, I wﬂl forthe sake of clearness, give a short his-
tory of the plaintiffs’ company, the New Fleming Spinning and
Weaving Company.

It arose out of the Old Fleming Spinning and Weaving Com-
pany, which in 1874 had sprung out of the Royal Spinning and
Weaving Company. -The Old Fleming Oompany had a capital of
eighteen and a half 1akhs. In 1877 it laloe]y increased its num-
ber of spindles by an addition of 13,300 new: ones, and incurred
other expenses, which-altogether involved an expenditure of over
three ldkhs. To meet this new charge the directors of the old
company—who, with the exception of Sékerchand; were the
same as the directors of the new company, (the defendants to this
suit),—decided to transfer the mill and all itsinterests and liabili-

ties to & new company, with an increase of capital up to twenty-

twoand a half likhs, They called a meeting of shareholders of
the old company, and made a report, -in which they stated the
obJect of transfer to be “an increase of the availa ble capital of
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the company’”. This increase was to be attained by the issue of
787 shares of Rs. 500 each. The rest of the shares of the new
company were distributed amongst the holders of the old as
the price of the transfer. The resolutions regarding the trans-

fer were unanimously carried, and on the 81st of July, 1878, the

new company was registered. Although it was in name a new
company, the new concern was in reality only the old company
reconstituted. = The memorandum of association and the articles
of association remained the same. With the memorandum there
~ was also incorporated the agreement, which had been in force
~ with the old company, setting out the terms on which Nursey
‘Kessowji held the postof secretary, treasurer and agent, and
he was continued in that officc on the same terms. His firm of
Nursey Kessowji & Co. had been bankers of the old company
and of its predecessor the Royal. They held in their hands at
the time of the transfer the sum of Rs. 1,283,000, which passed

under the arrangement to the new company. They continued .

at the transfer without any interruption to act as the bankers
of the company, paying and receiving money, and on the 6th
August they were formally appointed as bankers by the board.
By the balance-sheet of the old company (exhibit A 22) there
appears to have been due at the time of the transfer—

‘ Rs.
For old loans falling due at different dates .. ...  9,81,624
. Debts due to cotton merchants ... ch e e 9,903
Debts due for unclaimed dividends e 21,930
Debts due on security of yarn and cloth we e 2,836,974
Suspense account .. - - .., 43,819
Adjusting account” " .. . 41,654
On the assets side of the account we find—
Cost of buildings and machinery e 22,17,867
. Stock of cotton stores and goods - o 5,290,528
Cash in banks and good debts (50, 000 in B:mk of
Bombay) .. 62,174
Consio'nments to Caleutta... 19,477
Congignments to China ... cer v 1,94,754
In hands of Nursey Kessowji & Co. as’ bankers . 1,23,887
Profit and logs . o v 76,941

B 579—3
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From this statement of the affairs of the company at the time
of the transfer it is evident that money would have to be raised
to meet, not only the old loans amounting to nearly ten ldkhs
as they fell ‘due monthby month, but also the other debts, the
most important of which were the debts due on the security of
yamn and cloth, which were over two and a quarter ldkhs in
amount. In addition tothese existing liabilitics there would be,
of course, the necessary monthly disbursements for the purchase
of cotton and yarn and for the general working of the mill. The
sum necessary on this head -was, in round ﬁmne%, Rs. 1,50,000

per month.

The primary source, from which these liabilities could be met,

“was the cotton cloths and yarn in stock, of which I have already

stated the value, and those which were in course of production,

- which varied from one and a half to two lkhs of rupees worth

every month. Unfortunately the country had recently suffered
from famine, the usual Mofussil market was almost closed, and
the sales that were actually made during the whole existence of
this company resulted in no appreciable profit. -The next course
to adopt was to obtain advances on this stock, for the moment
unsaleable. Money had already been raised on it, but the
balance-sheet shows the advances to be two likhs short of the
full value. Then there were the consignments to Calcutta
and China, on which security money might also be raised. Fin-
ally, there was the course of raising new loans to meet the old
ones. As a matterof fact, Nursey Kessowji & Co. adopted all
the three latber courses. But the directors say that they were only
informed of the new loans, and knew nothing of the rest. The
course of business pursued by the agent, in his capacity as the
working partner of the concern, and by the directors in their
eapacity as supervisors of the business in the interests of the
sharcholders, was as follows. The directors held g meeting of
the board about once a month. Nursey Kessowji attended the
meetings as agent and ex-officio - director, At these meetings, T
find by the minute book (exhibit N), the agent produced “a
tabular statement showing the purchase and consumption of
cotton, coals, stores, &, and the production of yarn and cloth,



VOL, IX.] . BOMBAY SERIES.

with the rates of the sales thereof per peund; and the general
expenditure for the month.” The agent also “informed the
board that the following loans had been taken,” and that ¢ the
following loans had been paid.” ‘
Now it is a fact of cardinal importance in the present inquiry
that whilst this was all the information given to the direct-
ors concerning the business of the company, they never sought
to obtain any other for themselves. The two directors, who
‘gave evidence, admitted that they made no other inquiry.
Kessowji N4ik says “that a memorandum of the loans to become
due and for money required for the working of the mill was
placed before them.” He goes on to say: “ We believed it to be
correct. 'We did not investigate it. "No director did. Nursey
also reported what loans had been taken and what paid. I never
compared what he reported as paid with what he had previously
stated as . payable.,” Then, again, he says: “ Against the yarn
shipped to China and Caleutta, hundis may have been drawn.
That was the practice. Idid not inquire how much was received
on that account.” Further on he admits that, by the agrec-
ment with the cloth agent, the agent was hound to advance a
sum approximate to the value when he removed the cloth
. .from the mill, and he admits that the agent may have held
a large stock of-cloth on which advances had been made. He
then says : “ T never looked at the books of the company in. all
my experience. I never asked a question of the servants of
the company. I never inquired what money was in the hands
of Nursey Kessowji& Co.” Gellabhoy Puddumsey, the other
director who gave evidence, made in substance the same admis-
sions. He says as to the information with which the directors
were satisfied: “ All we know was the loans to be paid off, and
the money due to cotton merchants. And tabular statements
were also laid before us. Nursey used to tell uswhat loans he had
paid; but I never checked the accuracy of this with his previous
statement of what loans had to be paid. We used to ask Nursey
if the loans had been paid off, and he said, yes. We had econfi-
dence in him, and did not exarﬁine the books.” _
On October Gth, 1878, an event occurred which must have
materially affected the fortunes of the company., The house of
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Nieol & Co., for whom they acted as mukddams, was brouwht
down by the failure of the Glasaow Bank. A very important
source of income fo the firm, amounting onan average to over
Bs, 80,000 a year, was thus suddenly cut off In the course
of the same month another important event occurred. At a
meeting of the board on the 18th of October the question of
the 787 unallotted shares was brought forward. It was then
for the first “time brought to the collective notice of the divect-
ors that they had failed to place those shares upon the market,
and thus the principal object of the reconstitution of the com-
pany, “to enable the business of the company to be carried on
with an increased capital,” had failed. Whatever the defendants
now say it is certain that the concern had reached a erisis in its
fortunes. Trade wasbad, and their cloth and yarn had no sale in
Bombay. The fall of acolossal house had cut off a large and
steady source of income to the company, whilst it had shaken
the credit of almost every firm in Bombay. The anticipated
increase in capital by the sale of the 787 shares, for which the
new company had been formed, had not been obtained. These
facts confirm the evidence of Mr. Premchund Roychund, who
was their broker, and Mr. Fraser, who was their banker—both men
most competent to speak on such a subject, and who both said
that the credit of the company was failing from the time of its
foundation, and gradually worsened down toits failure. It is im-
possible, also, not to suppose that the defendant directors, all
of them men of business and all of them not only directors, but
otherwise interested in cotton goods and mill property, were
ignorant of the real state of things.

Now to resume my narrative. It was resolved, not at this
meeting, but subsequently on the 81st of October, to raise money
on these shares by way of mortgage, and they were placed in
the name of Nursey Kessowji, in order that he might effectuate
that object. As a matter of fact, Nursey in the course of the
following month did raise large suins on the shares, which he
used for his own purposes. But the directors say they never
became aware of the pledges or of the misapprbpriation until after
the failure of she firm,and they admit that they made no inqui-
ries. In December the Bank of Bombay asked for a statement of



VOL. IX.] » BOMBAY SERIES.

the company’s affairs, and on the 12th of December the direct-
ors, including Nursey, presented a statement with the following
note annexed and signed by them all :—“ We have examined this
account, and we find that it contains a true and exact statement
of the position of the company.” The two defendant directors
who gave evidence now tell us that they made no investigation
at all, but took the statement blindfold from Nursey. It repre-
sents as part of the capital of the company the sum of Ris. 8,40,000,
whilst as a matter of fact that sum, which had been raised
by the company to meet its obligations, had been applied by
Nursey Kessowji & Co. to their own purposes. Kessow]i Ndik
tells us that, in the days following the 12th of December, he
learnt from the mill manager, Bapuji, thatthe statement was
incorrect ; and that he informed the bank of its incorrectness.
Consequently on the 23rd the bank demanded another state-
ment, and one was given them on the 25th, which represented
the Rs. 8,40,000 no longer as part of the available capital of
the company, butb asa mere debt due from Nursey Kessowji &
Co. The stoppage of the New Fleming Company’s mill and the

failure of its managers, Nursey Kessowji & Co, followed imme- .

diately. And subsequent investigation proved that Nursey
Kessowji & Co. had increased their debt to the mill from
Rs. 1,23,000, the sum duc on the 31st of July at the time of the
transfer, to Rs. 8,380,000, and had also misappropriated at least
Rs. 2,14,000 which they had raised on the 787 unallotted shares,

I have now described, in order of date, the transactions out of
which this suit has arisen. I will next lay down the law which
is applicable to the case. '

The first legal point to be settled as regards the directors is,
* whether they are trustees or mere agents. All the authorities
beginning with Lord Hardwicke a hundred years ago, (2 Atkins,
400), who says that the directors in accepting their trust are
within the case of common trustees, down to Bacon, V. C., a few
months ago (London Financial Association v. Kelk®), who says
“they are not improperly called trustees,”agreein assigning them
the former position. The question was fully discussed in Flitcroft’s
Cuse®. Bacon, V. 0, there says: “ They have interests of their
(1) 26 Ch, Diviatp 143, - @ 21 Ch, Div., 519,
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own, but they arve trustees of the money which may be collected
by subscriptions and of all the property that may be acquired.”

dessel, M. R., says in the same case on appeal, “they are quasi

trustees for the company.” Cotton, L. J.,says:“ The directors
are in the position of trustees.” In another case Jessel, M, R.,
calls them ¢ commercial trustees”—Smith v. Anderson®. Lord
Romilly says (L. R. Eq, p. 11): « Directors are responsible as

*“trustees for the employment of funds. In section 83 of the Indian

Trusts Act No. IT of 1882 divectors are placedinalist of persons
bound in a fiduciary character to protect the interests of others.
And the Specific Relief Act I of 1877 in itsinterpretation clause,
(section 8), says: “Trustee includes every person holding ex-
pressly, by implication, or constructively, a fiduciary character.”
My conclusion is that, (¢) although the dircetors are not trustees
in every sense of the term, they stand in a fiduciary rclation
towards their shareholders with respect to the funds and the
business placed in their charge. (D) It follows that they are
liable to be sued for a breach of trust, in case they have nob
dealt with the property and watched over the business as
carefully as a man of ordinary prudence would deal with such
property and watch over such business if they were his own.

The question of liability, therefore, in this case may be put in
thisway. Did the defendant directors as commercial men, mana-
ging a trading company, in conjunction with the agent, for the
benefit of themselves and all the other shareholders in it, use fair
and reasonable diligence in the management of the company’s
affairs ? In deciding such a question the Court has to hold the
balance fairly, in order to avoid alternative dangers. On the one
hand the interests of shareholders and of creditors must be safe-

- guarded against negligence and misconduct. On the other hand,

the duties of directors must not be made so onerous as to cause

every honest and prudent man shrink from accepting such a

post. If directors were to be made pecuniarily liable for every

slip and error, all prudent men would refuse to act, and companies

would be at the mercy of fools or rogues. In laying down

any general rule for India as-to the duties which ought properly
® 15 Ch, Div. at p. 264, '
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to be imposed on the dircctors of joint-stock companies, which

~ arc an institution of purely English origin, we should, I think,

be guided by a consideration of English commercial rules and -

by the current of English decisions so far asthey can be suitably
applied to a people whose trade is of comparatively recent growth,
But the importance of association in commercial matters is
now fully realized by the natives of India, and the advantages
of a limited liability are not less recognized. I find from the
“Times of India Calendar” that in the island of Bombay there
are eleven joint-stock banks, forty mill companies, and-over fifty
other large trading concerns of all kinds conducted on the limit-
ed liability principle, with directors, instead of partners, to super-
vise the management. In the interests of the publie, therefore,
whether shareholders or creditors, it is necessary to lay down
rules to ensure as cquitable a management of a company’s con-
cerns, from those who are entrusted with its direction, as can
now be obtained from the members of an ordinary partnership,

It was ‘argued that the pecuniary liability of directors cught
not to extend to mere consequences of negligence where they
have not themselves benefited improperly. I cannot accept
this contention so broadly stated. A man, of course, is not
forced to place himself in a fiduciary position. But if he does
undertake the affairs of others; he must exercise ordinary pru-
dence and vigilance. No doubt the directors were mnot, in
the present case, bound to transact personally the daily affairs
of the company. By the statutes of the concern there was
a special agent on whom devolved that duty; but his exist-
ence did not relieve them from all responsibility. They werenot
mere ministerial officers placed there to confirm the agent’s acts,
It is an established rule, that trustees cannot delegate their
office, and, if theydothusdivest themselves of their trust, they
are held liable for any breach of trust committed by the person
to whom the office has been entrusted. “Trustees ”, says Lord
Langdale, (Turnerv. Corney™),“who take on themselves the
management of property for the benefit of others, have no right
to shift their duties on other persons, and, if they employ an

(1) 5 Beav., 517,
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agent, they remain subject to responsibility towards their ¢ cestui
que trust’ for whom they have undertaken the duty.” There
are, of course, exceptions to this general rule, as, for instance,
when the employment of an -intermediary party, such as a
shareholder, is absolutely necessary, (Be parte Belchin® ; Speight
v. Gaunt®). Bub that exception does not apply in the present
case, where the directors had a distinct duty imposed upon them
to watch over the business of the company in conjunction with
the agent. The articles of association say “ the business of the
company shall be managed by the board (of directors) with the
assistance of the agent.” :

Marzetti’s Case® is on all fours with the present case. There,
a director of a company was present, and voted at a meeting of

directors, where a payment was sanctioned for preliminary expen-

ses. He made noinquiry as to what the payment was for. It
was, in fact, for expenses incurred by fraudulently raising the
price of company’s shares in the market. The director was
held liable to repay the amount so paid, as, although a director’s
liability is not governed by the strict rules applied in the case of
trustees, he must show reasonable diligence. The Lords Justices
in this case confirmed Sir George Jessel, and held that a director,
even though he be acquitted of any thing like dishonesty, still
he must. be held liable, if he {fails to show reasonable dili-
gence in calling for accounts and explanation. Brown’s Case®
was cited with approval Where similar doctrine was laid down
by James, L. J.

If, instead of performing their duty and showing reason-
able diligence, the defendants delegated all the control to the
agent, and so enabled him to misapply the company’s money, they
must, on the authority of the rule laid down by Lord Langdale,
be held liable for that misapplication. I have now dealt with
the law on this pomt :

The next question of law is, whether any, and, if any, what,
errors of directors can be excused by the acquiescence of the
shareholders. I donot think this point so important as the last
in the special circumstances of the present case. Bub the ques-

M Amb., 212, () 28'W, R,, 541.
@ 9 App, Cas., 1. ¢ L. R, 8 Bq., 381.
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tion ie diseussed at great length in Ashbury Carriage Companyv.

Riche®,. A distinction was drawn between acts ultra vires, not .

only of the directors of the company, but of the company itself,
and acts which are extra vires the directors, but éntra vires the
company. The first cannot be ratified, because they are beyond
the powers given by law, either as being against publie policy, or
prohibited by statute, or because their admission would be unjust
to the outside publie, or because they are inconsistent with, or
foreign to, the objects expressed in the memorandum of associa-
tion. The second class applies to cases where the.directors have
gone beyond the powers entrusted to them; but still the acts are
not bzyond the objects of the memorandum of association, and
may be validated by the sanction of the company. This second
class is capable of ratification, and I think the nomination of
Nursey Kessowji & Co. as bankers would come under that head.
But there must be distinet proof of mtification in accordance
- with the formalities laid down by the statutes of the company,
and a mere presumption -of the assent of each shareholder
“will not be sufficient. Now in the present case the defendants
have not even established a presumption. The shareholders of
the new company never once met during its existence. It can-
not be truly said that the new company was virtually the old
company under a new name. Not only were the existing shares
changed into shares of a small amount, but 787 new shares were
created. The acquiescence of the old company cannot, there-
fore, be taken to extend to its successor. No doubt at the come
mencement the shareholders were the same. But the list was

subject to daily change by the sale of shares, There is, there- -

fore, no proof of acquiescence, and this defence ‘may be at once
rejected. -
I next come to the question of law as to the survworshlp to his

sons of the liabilities of Sékewhand Nagerdds, a director who

is now deceased

The rule of common law on thxs point was laid down by Lord
Mansfield (Cowp., 876) : ““Where property is acquired which
benefits the testator, then an action forthe property shall survwe

1) 7 H, L, 653,
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against the executor” But the Courts of Equity have extended
this liability to the representatives of a person who stood in a
fiduciary position, even where the estate has not been bene-
fited by the breach of trust— Walsham v. Staunton®. It was .
urged- on behalf of Sikerchand Nagerdds that his liability,

if any, did not survive his death as a charge on his assets, be-
cause it was, at the most, a mere personal default product-
ive of no benefit to his estate. Two wellknown cases were
cited in support of this contention—~OQuerend, Gurney & Co. v.
Gurney®, and Peek v, Gurney®. But neither of those cases are
on all fours with the present case. In the first case Lord Hather-
ley, C.,in his judgment,says that he would have decided differently
if the charge had been one of a breach of trust in the disposal
of money actually entrusted to the care of the defendants. In
the second case Lord Chelmsford, . in his judgment, expressly
stated that the case before him was not one of breach of trust, but
of inducing people to subscribe by deceit and misrepresentation.
The present case is one distinctly of breach of trust ; and the Eng-
lish law is clear on that point, It is laid down by Sir W. Grant
in Moniford v. Cadogun, where he says : “ A question was raised
by Cadogan’s executors, whether, as this was a mere personal
default productive of no benefit to his estate, his assets are liable
to make compensation;’ but in Scurfield v, Homes® the trustee’s
estate had derived no benefit from the breach of trust, and in
Adam v. Shaw® Lord Redesdale says : “If has been the constan
habit of Courts of Equity to charge personsin the character of
trustees with the consequence of a breach of trust, and to charge
their representatwes also, whether they derive benefit from the
breach of trust or not.” I have already said- that misfeasance
of a director constitutes a breach of trust. It is move than mere
negligence, which consists in the omission to do something which
a reasonable man would do, or the doing something which a

-reasonable man would not do. = Negligence depends upon the

public duty which is incumbent upon every one to exercise
due care in his daily life; but a breach of trust depends upon the
M1D. 7T &8.,678. 917 Ves,, 489,

® L. R., 4 Ch.Ap, 70l = (5 3 Bro. C.C., 90.
96 H. L,, 393, o 6)-1 Sch, & Lef,, 243,
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neglect: of some special duty undertaken in regard -to some
specified person or body of persons. In the former case the liability
dies with the person in the latter it follows his estate after his
death.

Then comes the further question; whether, although the liabili-
ty survives, the term of liability is not governed by rules laid
down for the limitation of suits. The English rule as regardsthe
liability of trusteesis now laid down by the Judicature Act, 1878,
section 23, sub-section 2 : “ No claims of a cestui que trust against

his trustee for any property held on an express trust, or in respect.

of any breach of such trust, shall be held to be barred by any
statute of limitation” But the law of limitation in India is
~ placed on a special statutory footing, and suits are governed solely
by Act XV of 1877. Unless the present suit falls within the exemp-
tion of section 10, itisliable to become barred by some one or other
of the articles of the second schedule of the Act. To claim the

benefit of section 10, which deals with suits against a trustee or.

his representatives, the trustee. must be “a person in whom pro-
perty has become vested in trust for a specific purpose,” and the
suit must be for the purpose “ of following the trust property in
his hands.” In the present case mno specific property, save the
unallotted shares, came into the hands of the directors. No

doubt they were entrusted with the general supervision of the

affairs of the company, but the actual moneys never came into
their hands at all. By the articles of association all moneys over
Rs. 5,000 were to be pa,1d to the company's bankers, and money
below that amount was to be in the hands of the agent. The case,
beyond the unallotted shares, is one of gross negligence in the per-
formance of fiduciaryduties, not one of misapplication of particular
sums. It does not, therefore, come under section 10.

As regards the unallotted shares, if the directors committed a
breach of their trust by entrusting them to the agent, —that is to
say, if he had been anunlawful recipient of them,—I think the
case might perhaps come under section 10. But a careful con-
sideration of the statutes of the company has led me to the
opinion’ already: artived at in a former suit by Bayley, J.—to wit,
that the directors had the power to entrusttheshares to the agent:
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- Purmdnunddss Jivanddss v. I, R. Cormack®. The liability arises

solely from the directors’ want of vigilance in not seeing to the
agent’s fulfilment of his duty in regard to the shares. That,

- again, is a charge of negligence, and not one of the misapplication

of special funds. These shares cannot, therefore, any more than the
other sums lost to the company, be held to be trust property which
can be followed as being in the hands of the trustees in the sense
of section 10 of the Limitation Act.

We must, therefore, leave section 10 of the Act, and consider
article 98 of the second schedule. That article says, that the
general estate of the trustee is liable for three years from his
death to make good any loss occasioned by a breach of trust.
It was argued that this section would cover any loss occasioned
by a trustee. I cannot yield to that argument. It raises a
contradiction -between this section and the section in the
body of the Act, which must be considered the best interpreter
of the intention of the Legislature. I think the two sections
must be read together. When so read it is evident that the
word loss” in section 98 must be read as referring to loss of ’
the “ specific property” mentioned in section 10; and the mean-

‘ing of section 98 is that, in case the specific property is irre=.

coverable, then the value canbe recovered out of the “general
estate” for the period of three years after the death of the trustee.
This view of the Indian law of limitation, viz., that it only makes
special provision for trusts of specific property, is supported by
a reference to the previous Act, (1859), where all the trustee
provisions are placed in one section, instead of being separated,
as they are in the present Act, into section 10 of the Act and
section 98 of the schedule ;-and it is, consequently, more obvious
that the latter is intended to be subordinated to the former.
“ No suit against a trustec in his life-time, and no suits against

‘his representatives for the purpose of followmo in their hands

the specific property which is the subject of the trust, shall be
barred by any length of time ; but no suit to make good the loss,
occasioned by a breach of trust, out of the general estate of a
deceased. trustee shall be maintainedin any of the said Courts,

M) L, L, R,y 6 Bom, 326,
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unless the same is instituted within the proper period of limita-
tion, according to the last preceding section (i.e. three years), to be
computed from the decease of such trustee : provided, that noth-
ing herein contained shall prevent & co-trustee from enforcing
* against the estate of a deceased trustee any claim for contribution,
- if he shall institute a suit for that purpose within six years after
such right of contribution has arisen.”

The claim, therefore, against the directors not being a claim
for any specific property still in the hands of them or their re-
presentatives, is not covered Iby section 10 and section 98 of the
Limitation Act. And, I think, it is liable to be bmred by the
ordinary period of limitation of three years.

This introduces a further question, Wh1ch applies not only to

Sikerchand’s sons, but equally to all the defendants. The main
“claim against the defendants is certainly not barred. Buf the
demand for the unallotted shares was only made by an amend-
ment, to the plaint on the 25th of April, 1883, whilst the original
claim was made on the 29th of April, 1879. The former date
would admit the plea of limitation if the unallotted shares had
been made the subject of a separate suit. The question to be con-
sidered, therefore, is, from what time the limitation should count ?
The general rule isto be found in section 4 of the Limitation Act,
XV of 1877, which fixes, as the time from which the limitation
should count, the date of the institution of the suit. The section
also lays down the rule, that a suit is instituted when the plaint is
presented to the proper officer. The only express restriction placed
upon this general rule is under section 22, which says that when a
new party is added, or substituted, the time of limifation, so far
" as he is concerned, should date from the time of his introduction,
The question here is, whether the date of the claim for the un-
allotted shares relates back to the institution of the suit or nob ?
No doubt some of the amendments, which are introduced under

the present wide powers of amendment, may be tantamount to fresh
causes of action, 1In the case of such proposed amendments, when.

the new cause of action is barred by lapse of time, it must be
remembered that the Court in its discretion can refuse to allow
an amendment ; and. I- think that bar would be a fair wgpund of
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agreement against the admission of the amendment.. Staples v.
Holdsworth® shows that under. the old rules in England if this
objection is raised at the time the amendment is asked for, and
the amendment is shown to constitute a new cause of action, which
as an independent suit would be barred, the amendment would
be refused. Bubif the amendment is once admitted, I think it
follows, from a fair interpretation of the Indian Act, that limitation
must only count from the institution of the suit. Moreover, in the
present case the negligence, in respect of the unallotted shares, is
too much ¢n pari materia with the rest of the claim to be consi-
dered a distinct cause of action, such as was the subject of the
amendment in the case cited by Mr, Lang, where a claim in an
amendment for-certain shares was held to be barred in a suit for
the administration of a trust. It may be there is an omission in
the Act ; but that is a matter for the Legislature, and not for this
Court. My present interpretation of the law is supported by a
direct decision of a Division Court at Allahabad (Rdm Ldl V.
Harrison®), and by the following dictum of the present Chief
Justice :—“ When a party is added to the record, no doubt the
suit, so far as he is concerned, is deemed to have been instituted
at the time when he isso added. But though, if this plaint were
amended, there might nominally be anew suit, yet virtually it
would be the same. It would still be, in fact, the suit of the
plaintiff. I should be of opinion that no new plaintiff’ had heen
introduced within the meaning of the Limitation Act’—Ganpat
Pindurang v. Adarji Ddddbhai®. I -think this interpretation
receives indirect sanction from ‘the Privy Council in Mohummed
Zahoor Alilhdn v. Mussamut Thakooranee®, where they allowed
the plaintiff’ to amend his suit so as to renew his claim as against
one of his defendants alone, the amendment being expressly
allowed on the ground that a new suit would be barred. My
decision on this point also follows the rule laid down by the late
Chief Justice, that “an Act of Limitation, being restrictive

‘of the ordinary right to take legal proceedings, must, where its

language is ambiguous, be construed strietly—. e, in favour of
the _right to. proceed”—Umidshankar Lakhmirdm. v. O/dwtdlci‘l

O 6 Seott, 606, - @ 1, L. R., 3 Bom., at pp. 320, 321
COLLR,2A1,832 . . 911 Moo. I, A, 468, .
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Vajerdm®. I am of opinion, therefore, that the whole elaim
survives as against the sons of Sdkerchand, and is not barred
as against any of the defendants.

. Two of the defendants—Kessowji Ndik and the representatives
~of Sakerchand—also raised the defence of set-off.

The two defendants had both become guarantors of the debts

of the four mills, either by backing bills or by signing general
_guarantees. In consequence of these engagements Kessowji
N4ik’s property had been seized by the Bank of Bombay to the
‘amount of five and a half ldkhs of rupees, and he has also been
condemned to pay other sums to other persons. Sakerchand has
paid to the same bank over two l4khs of rupees in the same way.
Thus they both are in the position of sureties who have paid
money for their principals, and they have, subject to the statute
of limitation, a right of action against the principals accordingly.
Each if they are not barred by time, will be able to claim, as
creditors of the company, the amount they have been obliged to
pay as its sureties, But, as regards Sikerchand, he paid over his
money in 1880, and the set-off was not claimed by him until 1885.
If it has always been a liquidated clalm, in the sense [required
fora set-off, it would be barred. But as regards both claims it
is doubtful whether they are liquidated claims. The guarantees
‘were given partly by bills backed by them for the mill, partly
by securities for moneys advanced to Nursey Kessowji & Co.
to all four mills, There ha,s, as yet, been no allocation, in Kes-
sowji Néik’s case, of the aggregate sums to the various mills.
In Sékerchand’s case, Rs. 78,000 (odd) have been taken from the
plaintiffs’ mill, but noevidence was given of the date it wasso
.appropriated. All the evidence as to time is that the whole sum
paid by Sékerchand was surrendered in 1880. I think, therefore,.
that in neither case are the amounts sought to be set off suffi-
‘ciently “ ascertained sums of money legally recoverable by the
defendants-from the plaintiffs > to come within the definition of
a set-off in section 111 of our Code. But there is another and
equally grave objection. The present suit is on the joint and
several llablllty of the defendants as'directors, But the money

ML L, R., 1 Bom, 19, :
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which will be found due from the company to Kessowji Néik on
these sums now claimed to be set off will be due to him alone,
and that due to Sékerchand will be due to him alone, Now itis
a well-settled rule of law, that a separate debt cannot be set off
against a joint and several claim. . “ The general rule in equity
as well as in law is, that joint and separate debts cannot be set

- off against each other”, (Story’s Eq. Jurisp., Sec. 1487 a). This

rule is adopted by the Indian law in section 111, sub-section
(9) of the Code of Civil Procedure, and is illustrated by the
following hypothetical case:—¢ A sues B and C for;1,000 rupees.
C cannot set off a debt due to him by A alone.” The question
has been more than once decided in company cases, and the two
following rules have been laid down :—(a) A shareholder cannot
set off debt due to him from the company against calls in a

voluntary or compulsory winding up: see In re Whitchouse §

Co.; Grisell's Case®; and (b) that the directors cannot set off any

* money due from the company to them against the amounts which

they were ordered to replace— Fliteroft's Case®. .

I have now disposed of the legal questions, and will deal with
the evidence on the main question, the liability of the. directors.
That liability depends on a chain of facts which must be carefully
examined.

- In the first place it is stated that the ﬁrm of N ursey Kessow_]x
& Co. were insolvent at the time of their appointment as bank-.
ers of the new company, and it is further alleged that they had

“been in this state of insolvency for some years previously. In

proof of this the evidence was given of an accountant, Framji,

-who had examined their books with great care, and had prepared

a synopsis of their contents with balance-sheets for each year,
This evidence was admissible under section 65, sub-section (g), of
the Bvidence Act, which admits evidence of the general result of
numerous accounts or documents by any person who has examin-
ed them and who is skilled in the examination of such documents.
This witness was cross-examined, but no material inaccuracy in
his statements was proved. Another specially qualified witness

-was called on the other side, but he established no good con-

. @ 9.Ch, Div., 595. LR, ICh Dzv, 528.§
L. R,, 21 Ch, Div,, 519,
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tradictory case, and certainly had not gone into the matter with
the same exhaustive care. I think I am bound to give credence
to Framji’'s evidence upon the contents of the books of Nursey
Kessowji & Co., and I also feel bound to rely upon the second
accountant, Pesfonji, called by the plaintiffs, who had examined the

plaintiffs’ company’s books with equally elaborate care. Now - ",
" Krssowt

let us see the result of this testimony. In the first place, balance-
sheets, (exhibit @), of the firm of Nursey Kessowji & Co. were
produced for the years 1927-1934, (inclusive), which put beyond
all doubt their long-continual insolvent condition. Their in-
debtedness beyond their assets varied in the different years from
two and a half to nine 14khs, but in all the seven years they had

. never once a credit balance. Their final indebtedness was over.

fitty 14khs, and up to this date they have only paid one dividend

of one per cent. I hold the fact, therefore, to be proved that the

firm of Nursey Kessowji & Co. had long been in an insolvent con-
dition at the time they were named bankers of the company.

This is the first link in the chain. The next is to be found in the

- statement of the same accountant Framji, that this state of insol.

_vency could have been easily ascertained, and in a very short times .

by any one who took the trouble to examine the profit and loss
account of the firm. This statement was contested by the defend-
ant’s witness, the chief mehtd, but it was not disproved to my
satisfaction. He said that the books of the firm had not been
made up ; that it would take some time to prepare a balance-sheet
for any single year ; and that it could not be made up at all until
all the account sales had been returned. That is all perfectly
true ; but, although an accurate balance-sheet would have been a
long and difficult business, I cannot think it was very difficult
to learn approximately the solvent or insolvent condition of a
firm whose books were admittedly well kept and in perfect order.

The mehtd was not asked the special question, “ how long would ,

it take to ascertain whether the firm was in a sound financial

condition?” The plaintiffs’ accountantshould answer this question, -

~and I believe his answer was the true one. This established
the second link in the chain, which is that the directors might
_ have ascertained the real state of things if they had made reason-
able inquiry. h : o '
® 579—b
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The next matter to examine is, whether the defendants,
directors, or any of them, did actually know the real state of
Nursey Kessowji & Co.’s affairs. It is necessary here to separate
Mr. Kessowji Naik from his colleagues, and to ascertain his real
connection with his son since his own retirement from the firm in
1865. He had been so often engaged in litigation about these
mills, and he has been so frequently interrogated upon this par-
ticular matter, that the plaintiffs only cross-cxamined him very
generally on this occasion as to his relations with his son, and
relied upon his evidence on two former occasions as admissions
made under oath and tested by cross-examination. The result
of all these examinations, in my opinion, decides beyond the
shadow of a doubt that Mr. Kessowji Naik was fully acquainted
with the details of his son’s business. That business was trans-
ferred from the father to the son in 1865. There were some
other partners, but the son was the only responsible person;
the evidence of one of them shows that he and the rest were
really servants paid by a share in the profits without any real
authority or responsibility. The whole capital of the firm came
from Kessowji Ndik. On his retirement he gave Nursey mofé

' than five lékhs, whilst he left all the rest of his property—ten-

likhs in cash and twenty ldkhs in immoveables—standing to his
credit in the irm. The firm did a colossal business in cotton and
opium, and latterly in shares. They had two offices: one in
the Fort and the other at Mdndvi Bandar. Kessowji Naik sab
in the office at the Fort- for a couple of hours every afternoon,
and admitted that he gave advice concerning the transactions
of the firm. He also admitted that the firm did a large business
in opium, that he advised them in that business, and that he also

“assisted them in suftd share transactions. The munim of one

opium house said that he always looked upon Kessowji Naik
as the real head of the firm, and gave that as the reason why -
he trusted the firm up to the moment of their failure. He
“occasionally saw Nursey,” he said, “but always Kessowji” in
their transactions, which amounted one year to fifty and sixty
lakhs of rupees. All the partners used to dine with Kessowjion
Malabdr Hill every Sunday. He drew what he liked from the
firm, and his carriage expenses were defrayed by it. . The China
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firm corresponded with Kessowji about the business, and in the
seven years previous to the- failure out of forty-four ldkhs (of
dollars) worth of bills, thirty-nine ldkhs were drawn in favour of
Kessowji Naik and endorsed by him. In the same period other
bills were drawn and negotiated to the extent of sixty lakhs of
rupees, of which thirty-two ldkhs were drawn by Kessowji Ndik
and endorsed by him. He also corresponded on business matters
with the Calcutta branch, and admitted that he had sent  them
numerous telegrams. In 1871 he gave a guarantee to the Bank
of Bombay of three ldkhs on behalf of the firm, and the document
recites, that Kessowji Ndik had often asked the bank to advance
to, and incur liabilities for, the firm. He signed similar guaran-
tees in subsequent years, and for the last three years gave a general
guarantee t0 the bank for the fulfilment by the firm of all
contracts and engagements. '
These facts are sufficient in themselves to establish such inti-
_ mate relations between Kessowji Ndik and the firm as to lead

to the irresistible inference of his knowledge of the real statc

of their affairs, It is impossible to suppose that so astute a man
of business -would have left the whole of an enormous fortune
in the hands of the firm without availing himself of every
opportunity he had of ascertaining its true financial position.
His own admissions in the Insolvency Court before Kemball,
J., in April, 1879, carry the case against him still farther. He
says as regards the Alexandra and Royal Mills (the Royal af-
terwards became the Fleming Mill) : .“ Nursey Kessowji was
sceretary of both those mills. It was in this year-(1928) that
these mills came into our hands. I mean my iills. The ac-

counts were kept by Nursey Kessowji for me. At first he credit'-,

ed it to me, and then T got it credited to Nursey Kessow;ji
himself afterwards. The commission did not belong to Nursey
Kessowji himself ; it’ was by my favour that I gave over the
commission.. I was the master, and did all the business and
used his name. * * * ‘Really T was the
seeretary, and the - commission belonged to me. Nursey
Kessowji’s name was only used.” In another part of the
same examination, he said, as regards his large opium deal-
ings in partnership with. Dhurrumsey Punjibhoy, which were
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entered as the transactions of Nursey Kessowji & Co. in the
firm’s books, Nursey Kessowji & Co. had “no interest in the
partnership ; it was mine and Dhurrumsey Punjibhoy’s. They
got no commission or reward for keeping the accounts of the
partnership in the books. They used to do my business, and I
used to do their business.” He denies that he had any interest
in the profit or loss of his son’s firm, yet he admits that when
Dossé Kirpal in 1933 charged him as a partner he settled the
case by a payment of Rs.15,000. At the time of Nicol’s failure
(October 6th, 1878) seven and a quarter ldkhs were due from him to
the firm ; but at the Divali (31st October, 1878, the native settling
day for the year) by means of transfer entries that heavy debit
was transformed into a credit, so that Rs. 26,000 were due to him
when the firm suspended payment. He said he made these
transfers because he was sick, and could not attend to business,
but he could not point out any such transfers or adjustments in
previous years. The present Chief Justice has in a previous case
refused to admit some of these transfers as genuine. Mr. Lang
argued 'that Kessowji Ndik’s bond-fide belief in the solvency of
Nursey Kessowji & Co. must be inferred from the steady pecu-
niary support he gave them up to the last, and from his offer to

- surrender all his property to the creditors if they would relin-

quish all their claims. This conduct, however, i§ open to another
obvious interpretation, namely, that the son and the firm were
merely dummies, and that the fall of the house meant the fall of
Kessowji Ndik himself. It is not necessary for me, however, in
the present case to say whether Kessowji Ndik was or -was not

_ the real head of his son’s firm. It is sufficient for my purpose

that there is overwhelming evidence to show that he was well
acquainted with the real state of affairs. I hold, therefore, as

- regards Kessowji Ndik, that he knew the firm, named as bankers

to the new company, to be in an insolvent condition at the time
of their appointment, The nomination, therefors, as far as he
was concerned, was an improper one ; the trust reposed in them
was quite unjustifiable, and he must be held liable for its con-
sequences. - S

I now pass to the question of the lability of the other direct-
ors, which stands on a different footing. . Both Gellsbhoy Pud-
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dumsey and Sékerchand Nagerdds had, however, been in in-
timate relations with Nursey Kessowji & Co. for many years.
Gelldbhoy was a member of the firm of Kushdll Hurridds & Co.
which had large dealings in cotton with the four mills. Sdker-
chand was a partner in the firm of Vddildl Sakerchand, who were
the agents for the sale of cotton cloths to the mills.  Thus they
were both interested in the prosperity of Nursey Kessowji & Co.

as the controlling power of the mills, and although not to the

same extent as Kessowji, they did to some degree, by their appoint-
ment of Nursey Kessowji & Co. as the bankers, place themselves
in a position where their interest and their duty might be in
conflict, and they would be tempted to overlook misconduct.

There is also no doubt that the firm of Vddildl Sdkerchand =

were allowed to break the conditions of their agreement, which
obliged them to pay the approximate value of the cloth before

they removed it from the mill. There is also no doubt that they-

were a party to transfer entfies by means of which Nursey
Kessowji was enabled to conceal from the old company the real
amount of his firm’s indebtedness to them—as, for instance, in
their balance-sheet for 1877. '

Still the evidence does not prove on their part the same know-
ledge as Kessowji Niik had of the firm’s affairs, nor has the alle-
gation in the plaint been proved that they were so much under
the influence of Kessowji Néik as to have done all that they did,
not as free agents, but as his creatures. I must, thercfore,
consider the question of their liability separately from that of
Kessowji Ndik. Their defence may be described as follows. -

Nursey Kessowji & Co. had been the bankers and agents of the-
mill to the knowledge and tacit acquiescence of the shareholders
since the present company’s predecessor had come into existence.
At the date of the transfer of the business to the present company
the commercial reputation of Nursey Kessowji & Co. was so high
that it never occurred to the defendants to withdraw the confidence
that had been reposed in them. They left the whole manage-
ment in their hands, because that had been the course of business
for many years. Nothing came to their knowledge which made

~it their duty to change the system in favour of an efﬁ(;ient supet-
vision, That is their case. C :
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I have already shown that the directors might have ascertained
by reasonable inquiry the financial condition of Nursey Kessowj
& Co. I will now consider what they did do.

It must be remembered, in the fivst place, that they all attended
every meeting of the board. Whatever was done by the board
was done by each and all. There is no question herc of any
individual director who from inclination or from circumstances
took no active part and attended no meetings.. \

Now, almost their first official act, as'a board of directors, was
the appointment of Nursey Kessowji & Co. as the bankers of
their company. Was that a right and proper proceeding, even
if they believed the firm to be solvent? Although the mew
company by its memorandum of association continued and con-
firmed Nursey Kessowji as agent, it did not continue him or his
firm as its banker. We must, therefore, look to the statutes of

_ the company,—that is to say, the memorandum, articles and

agreement combined,—and consider how the banker of the com-
pany was to be chosen. 'This isto be found in article 16 of the
agreement, read with article 17 of the articles of association. It
is difficult to reconcile the two provisions ; but it must be borne
in mind that as the agreement is incorpomted with, and made a
part of, the memorandum of association it is of greater importance
than the articles of association. Article 16 of the agreement- says
that Nursey Kessowji, the agent, “ shall deposit with such bank
or banker as the directors, for the time being, of the said company
may appoint,” all moneys due from the agent to the company

_over the sum of Rs. 5,000 ; and it goes on to say that such deposits

are to be dealt with “as the directors shall appoint”. Section 117
of the articles gives the agent power, « for the purposes of the
transaction and management of the affairs and business of thé
company,” to appoint ““such managers, bankers”, &c., as he shall -
think proper. The directors evidently did not think this’ apphed
to the appointment of the permanent bankers of the company, as
‘they made that appointment themselves, and did not leave it to
the agent. I think they were right, under article 17 of the aoree~
ment, in assuming this right to appoint.

The next questmn is, werc they right in the partlcular appoint-
ment made 2 No doubt, it was in the contemplation of the ori-
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ginal framers of these statutes that the banking business of the
company should be confided to bond- ﬁde bankers. “The moneys
were to be deposited with such bank or banks” isthe phrase used
in one place, and in the othdr place the agent is to appoint “such
bank or bankers as he thinks proper.” Now it is pretty clear
that Nursey Kessowji & Co. were not bankers in the strict
sense of the term. The Imperial Dictionary defines a banker to
be “one who traffics in money, reccives and remits money, nego-
“tiates bills of exchange ;” and a bank is defined as “an establish-
ment which trades in money, an establishment for the deposit, cus-
tody, and issue of moncy, as also for granting loans, discount-
ing bllls and facilitating the transmission of remittances from
one place to another.” What constitutes a banker has also been
the subject of judicial decision. . For instance, “a ‘stock-broker
and notary public who largely engaged in trade, who received
money from -some of his customers, and paid it out again
upon their drafts, and occasionally discounted bills, but neither
held himself out to the public as a banker, nor appeared to
be considered by the public as such, and the entries in his books
of banking transactions were mixed up with those appertain-
ing to his other callings, was held not to be a banker in the
strictly legal sense of the term—=Stafford v. Henry®.” Now
Nursey Kessowji & Co. did not vbuy and sell ‘bills as native
shroffs do. They only dealt in the bills of their own branch
. firms. They did not reccive money on deposit to. any great
extent. They did not advance money on security. They did
not, in short, traffic in money as their principal business. They
“were a large mercantile house which had been carrying on,
for years before the time of appointment, a very speculative
business in cotton and opium where great risk was involved, and
whose speculations the two previous years had extended to large
suttd operations in the share market. Althongh they did do
“a very small amount of banking business I do not think they
- could. be properly chosen as bankers in- the sense required by

the statutes of the company ; and the appointment was the more

improper, as the head of the firm was the son of the principal.
d1rector of the company. This point was incidentally dealt with
(12 Ir. Eq, Rep., 400.
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by Mr. Justice Bayley in a very carefully considered judgment
reported in Purmdnunddss Jivanddss v. H. R. Cormack®, where
he says: “ This appointment, in August 1878, of Nursey Kessowji
& Co. as bankers of the company, Nursey Kessowji & Co., being
a trading firm, carrying on very large and hazardous speculations,
as was shown by their schedule filed in the Insolvency Court
on the 8th of February, 1879, and not a firm of bankers in the
ordinary sense of the word—seems to have been a very question-
able act on the part of the dircctors, and looks much like a vio-
lation of clause 16 of the agreement incorporated in the memo-
% % % Clause 117 of the
articles of association, giving power to Nursey Kessowji to
appoint bankers to the company, would not, I think, authorize
the appointment of his own firm to act as bankers.” Even if
their error, though impropér and probably ultre wvires, was not
sufficient alone to throw upon the directors any pecuniary liability,
it certainly cast upon them a special duty to be vigilant in their
supervision. .

Let us now consider if in all subsequent dealings as directors
they exercised proper prudence and vigilance. ‘

- We must first consider the powers and functions of the direct-

- ors as set forth in the statutes of the company. The articles

say : “ The business of the company shall be managed by the
board with the assistance of the agent.” It is then laid down

that they are to meet for the despatch of Lusiness, and they are
- enabled to delegate any of their powers to committees formed

out, of their own body. They have also express power to raise
money on the property of the company, to buy the raw com-

“modities required, to sell the manufactured goods produced, to

invest the funds of the company as they think desirable, and
generally to do every thing that is conducive to the attainment
of the objects of the company, (sec articles 101, 103 and 104, and
also memorandum of association). All this work Wa-s, of cou_xse,
to be done with the assistance of the agent, who, in his turn,
with the aid of his manager, was to conduct the daily business
of ‘the company. Such being the division of labour it is quite
clear thab the directors could not delegate the whole control to
1, L. R, 6_Bom,, 343,
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the agent. By the articles of association there was to be no
general meeting of shareholders till the 31st of October, 1879,
Thus for fifteen months these directors were to act for the gene-
ral body before they rendered an account of their stewardship.
. They certainly were not appointed to be mere dummies during
those fifteen months ; nominally to watch over the interests of tho
shareholders, but in reality to supply without inquiry the wants of
the agent, and sanction blindly all his acts. If they drifted into
such a position through their confidence in him, I hold that thoy
failed to perform their duty, and ran the risk of being held liable to
any losses caused by the misconduct of the agent, which would
not have accrued had they exercised the duties clearly imposed
upon them by the articles I have cited. As a matter of fact they
practically left every thing in the hands of the agent. Their
cardinal duty, in the eircumstances of the company,twas to sco to
the application of the money they voted. Yet they never found
out for themselves how much money was required ; they never
considered what was the best form of raising it; and when it
was raised théy never ascertained whether it had been applied to
the purposes to which it was appropriated by the board. If the
sums had been small, it might have been argued that it would
only hamper the agent to interfere with his discretion. But
every one of these loans, which the directors voted so blindly,
was in itself, if lost or misapplied, sufficient to wreck a company,
whose capital, though large, was all locked up, whose liabilities

were heavy and pressing, whose increasing stock of goods was

practically unsaleable, and whose credit was steadily falling, As
a maﬁter of fact, large sums were being . misappropriated, whose
misappropriation would have been impossible if the directors had
properly perfornied the duties they had undertaken. Considering
the critical state of the affairs of the company I think that they
ought to have treated the information that was given them as
quite insufficient ; and they ought to have insisted upon a monthly
statement of the exact financial position, giving the amount in
hand, the total amount actually due, the amount falling due in
_ the ensuing month, and the amount paid away during the past
months - No such statement was made, and no efficient check
placed on the financial management. -
B 579—6
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The evidenco of the accountant Pestonji shows what would
have been revealed if the directors had made these investiga-
tions. Exhibit H shows that the real transactions on behalf of

the plaintiffs’ company, carried on by Nursey Kessowji & Co., did.

not at all correspond with the statements made by them every
month. Exhibit J shows the sums left unpaid by Nursey Kessowji

"& Co. at the end of each month, whilst exhibits @ and R show

how much they retained for their own uses of the amounts placed

at their disposal for the mill. Large sums were raised on the

security of cloth by bills on consignments, and by bills on goods

in China, of which the directors knew nothing. The ldkh and a

quarter which was in the hands of Nursey Kessowji & Co. at

the commencement was not only improperly retained, but it was

increased to Rs.8,80,000 by further fraudulent misappropria-

tion. All this embezzlement was successfully practised, because,

as Gelldbhoy Puddumsey said, ¢ the directors saw only what was
1aid before them” ; and he added,  the same practice exists in all

mere shams, and irremoveable agents have the whole management
of every mill company, it certainly is a very surprising system,
and one which in the present case has led to terrible disasters.
I think the chain of facts I have set forth leads to the irresistible
conclusion that the directors have behaved with most culpable

that; having 1eaard to the general rule as to the liability of
directors, and to the duties of these directors as set forth in the
statutes of their company, the defendant directors are liable to
ther repayment of the money thus lost to the company. o

- There is equally strong reason for this habzhty as 1egards the
787 unallotted shares. The duty to sell these shares, or to raise

' .mbney upon them, is vested absolutely in the directors collectively

by article 6.0of the articles. If they chose to delegate that duty

" to any one of their number, the rest were bound to see to its due

performance. This obhgatmn seems to have been present in the
minds of the board when they added to the resolution of the $1st
of October the instruction to Nursey Kessowji to report to the

. companies in Bombay If he spoke the truth, if all directorsare

: neghgence in the performance of their trust. I am of opinion -

board as soon as he had succseded in placing any of the shares’
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It is clearly proved that Nursey Kessowji did speedily mortgage
a large portion of the shares without informing his brother direc-
tors,and the firm is now an admitted debtor of the company in the
sum of Rs. 2,14,000 on that account. Although the transactions
occurred in the month of November, it docs not appear that
Nursey made any report at all about them. . When we consider
that the raising of this particular money was the sole object of
the creation of the new company, this neglect of the directors is
totally inexcusable. In this case, as in the general control, they
delegated their collective duty to Nursey, and never saw . to his
performance of it. They did not thus divest themselves of their

trust and responsibility. If the agent proved unfaithful, the

liability was theirs, just as much as if they themselves had been
unfaithful. The two- directors, who gave evidence, did say that
they asked Nursey once or twice about these shares in conversa-
tion. If they did so, which I doubt, it is quite insufficient under

the circumstances, I think this money also was Iost throutrh
their gross negligence.

» Now, to sum up the effect of my decmon The amount
of loss cansed by the gross netﬂwenee of the dnectois must of
course, be the measure of their liability. I do not include the
amount of Rs. 1,23,807, that was already in the hands of Nursey
- Kessowji & Co. when the company was founded. It would
have been more prudent if the directors had watched over that
sum with greater care. But it stands on a different footing to _
the sums the directors themselves entrusted to the agent with-
out any proper knowledge whether it was needed, and without
any subsequent investigation of a serious character into its dis-
posal.. I think the latter conduct amounts to gross negligence ;
and I hold the defendant directors, with the sons.of Sékerchand
Nagerdds, to be liable for the amount so lost, which, with the
sum lost on the shares, comes to Rs. 9,70,443-9-9, with interest
at six per cent. from the date of the failure of Nursey Kessowji
& Co. - There are gradations in the respective amount of culpabi-.
lity of the defendant directors; but I think all are equally respon-
sible, as all attended the directors’ meetings, and all gave the
same blmd. sanction to every act and proposal of the agents.
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I also hold that the estate of Sdkerchand Nagerdds is liable,
and that the set-off put fo1ward is not admissible under section

111, sub-section g.

As regards costs, the Official Assignee, for Nursey Kessowy, set
" up no defence.

. As to the other defendants, they have already sacrificed very -
large sums to meet their guarantees; and as they have not becn
proved to have themselves benefited by their negligence, I think
it will be sufficient if they pay their own costs. There will be
no order, therefore, as to costs. .

A decree, therefore, will issue, declaring that the loss of the sum
of Rs. 9,70,443 was due to the gross negligence of the defend-
ants Kessowji Ndik and Gellibhoy Puddumsey, and the late de-
fendant Sdkerchand Nagerdds, and the defendant Nursey
Kessowji, now an insolvent, and that they became jointly and
severally liable to make good the said loss by refunding to the
plaintiff’ company the total amount of the aforesaid sums, with .

~ interest thereon, respectively, at the rate of six per cent. per

annwm from the date of the failure of Nursey Kessowji & Co,,
less such dividends as the plaintiff’ company may have received
from the estate of the said Nursey Kessowji & Co.; and as to
the estate of the deceased Sdkerchand Nagerdds, the liability
will only be in a fair course of administration; and as to the
estate of the said Nursey Kessowji, only by way of proof under

* his bankruptcy order for payments of the said sums respectively.

: ; Judgment for the plaintiffs.
Attorneys for the plaintiffs.~—Messrs. Ardesir and Hormagyz '

. Attorneys for the defendants. —Messts, Litile, Siith, Frere, and
Nicholson ; and Messrs, Je_ﬁ"erson, mashankea and Dinshd; and

Mr. J. C. Uama
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