VOL. IX] ~ BOMBAY SERIES.
APPELLATE CIVIL,

Before Sir Charles Sargent, Knight, Chief Justice, and M, Justice Ndandbhdi
Haridds.
JAGA'BHA'T LALLUBHAT (oxteiNar, Prarnries), Aeprriant, ». RUS-
TAMJI NASABRWA'NJI (oreinarn DEFENDANT), RespovpENT.*
Bquitable  assignment—CQontrac—Power of Attorney—Hindu lLuy—Undivided
* family—Contract made by member of such family in individual capacity— Right
) to sue alone— Pirm— Partnership—Contract made by one member of firm bind-
ing on flrm,

The firm of Sowerby and Co.', the partners of which were W. Sowerby and Frimji
Edulji, took a contract from Government on 12th November 1877 to construct
a barrel-house at the Gunpowder’ Manufactory at Kirkee, and on the 28th Nov.
ember 1877 the plaintiff agreed to advance monies ““up to Rs. 15,000 for the
purpose of enabling the firm to carry out the contract. Under the agreement
the plaintiff was to receive all sums to become due from the Government on

the .contractors’ bills and to pay the balance to the firm after repaying him.

self all advances with interest. Onthe same day the firm executed a power of
attorney to the plaintiff, authorizing him to receive from the Government Engineer
all such sums to become due to the irm unded the contract, which power of
attorney was deposited by the plaintiff in the office of the Execntive Engineer at
Poona. In March or April 1878 Sowerby left for England, up to which time
Rs, 34,900 had been advanced by the plaintiff and a balance of Rs. 14,942-5-10
' still remained due to him after giving credit for the sums received on the bills
passed- by the Executive Engincer. On 24th July 1878 the plaintiff entered
intoa fresh agreement with Frimji Edulji, similar to the former one, to make
further advances to the firm up to Rs, 16,000 in addition to Rs. 15,000 on the
same terms as those mentioned in the previous agreement, and, by means of these
advances, the contract was completed at the end of 1879, In 1878 the defendant
obtained a decree against Sowerby and attached the right, title, and interest
of Sowerby in a sum of Rs. 5034119 in the hands of the Executive Engineer
which was then due to the firm on the contract. The plintiff, who alleged
that Rs, 13,700-1-11 were due to him from the firm, applied to have the attach.
mentremoved, which application wasrefused on 30th September 1879 and the sum
attached was paid to the defendant. The plaintiff sued the defendant to recover
from him Rs. 5,034-11.-9, ' ' :

ITeld, that’ although the plaintiff might be a member of an andivided Hindw
family, still as the ‘contract was entered into with the plaintiff in his indivi-
dual capacity and as there was nothing on the face of the contract to show
that the plaintiff was acting on behalf of the family, the plaintif was entitled to
sue alone, .

Held also, that the-first agreement of 28th November 1877, coupled with the
execution of the power of attorney to him of the same date, amounted to an assign
ment to the plaintiff of the sums to become due to Sowerby and Co. on the bills
passed by the Executive Engineer
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Held also, that the second agreement although made by one member only of the
firm of Sowerby and Cé. with the plaintiff, was, under the circumstances, both
necessary to the carrying ont of the partnership business and in accordance with
the ordinary practice of such partnerships as that of Sowerby and Co., and was
therefore binding on the firm, and that the two agreements, accompanied by the
power of attorney, operated as an assignment of all the monies to become due on the
contractors' bills as a security for the plaintiff’s advances with iuterest, and that
the plaintiff was therefore entitled torecover the sum claimed from the defendant,

- Tus was a regular appeal from the decision of Khén Bahddur
B. E. Modi, First Class Subordinate Judge of Surat. :
The plaintiff- Jagibhsi sued the defendant Rustamji for a
decree declaratory of his right to receive a sum of Rs. 5,034-11-9
paid by the Executive Engincer of Poona and Kirkee to the
defendant in execution of a decree obtained by the defendant

, against one William Sowerby; and for the recovery from the

defendant of the said sum With interest. N

_ The firm of Sowerby and Co. (the partners of which were
Sowerby and Frdmji), on the 12th November 1877 took from
Government a contract to build a barrel-house at Kirkee. Having
no capital of their own, they and one Dordbji, a sub-partner of
Framji, on the 28th of November 1877, entered intoanagreement
with the plaintiff, whereby the plaintiff undertook to advance to
the firm monies “up to Rs. 15,000 ” for the purpose of enabling
them to carry out their contract. By the terms of this agree-
ment the plaintiff was to receive all sums to become due from
the Government on the contractors’. bills, and to pay to the firm
the balance after repaying himself all advances with interest.
On the same day, 4. e. the 28th of November 1877, the firm executed
to the plaintiff a power of attorney authorizing him to receive
from the Executive Engineer all sums to become due to the firm.

About April 1878 Sowerby went to England, leaving Frdmji to

carry oub the work contracted for. At -that time the advances

- made by the plaintiff amounted to Rs. 84,900 and the balance
remaining due to the plaintiﬁ’ was Rs. 14,942-5-10.

‘On the 24th of July 1878 the plaintiff entered into a fresh
- agreement with Framji and his sub-partner Dorsbi, whereby the
plaintiff undertook to make, in addition to the Rs. 15,000, further
advanees up to Rs. 16,000 onthe same terms as before,
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The contract was completedin 1879. The defendant Rastamji
had in the meantime, that is in 1878, obtained a decree against
Sowerby and one Dhanji Shéh for Rs. 5,034-11-9, and had attached
this sum in the hands of the Executive Engineer. The plaintiff

applied to raise the attachment, but his application was refused

and the said sum was paid to the defendant The plaintiff now
claimed to recover it.

The defendant amonosb other things contended that the plam—
tiff had four undivided brothers and could not therefore sue
alone; that there was no cause of action against him ; that the
plaintiff had colluded with Sowerby, Frimji, and DOI‘a.le to
deprive him of his money.

The Subordinate Judge was of opinion that joint ereditors
must all sue as joint plaintiffs, and that the omission of his brothers
as parties was fatal to the plaintiff’s suit. He accordingly

. rejected the \plaintiff’s claim, '

The plamtlﬁ appealed to the High Court.

Gokuldds Kahdndds Pdrekh appeared for the appellant +—The
brothers of the appellant were not necessary partiesas the-contract
made by the appellant was in his individual capacity and not as a
member of his firm or family (Lindley on Partnership, p. 477). In
the case of Duldrchand v. Balrdmdds® the contract was with the

firm and the Subordinate Judge was wrong in relying upon it. -

If any defect existed it was cured by the concurrence of the appel-
lant’s brothers to allow appellant to proceed with the suit. At
the date of the attachment of the money in the hands of the
Executive Engineer the fim of Sowerby and Co, was indebted to
the plaintiff to the extent of over Rs. 14,000. The two agree-
ments passed to the plaintiff, coupled with the deposit of the
power of attorney, amounted to an assignment tohim of the sums
to become due on the contractors’ bills. The Executive Engineer
could not pay them to the firm but to the plaintiffs alone. The
defendant’s_decree was not against both the partners of the firm of
Sowerby & Co. and no attachment could properly be made of the
monies due to the whole firm,. Karimbhdi v. The Conservator of
Forests® The second agreement was as much binding on the

M 1. L. R. 1 Al 453, - (2 1, L, R, 4 Bom, 222,
B 2530 : :
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firm as the fivst, for, althouOh Sowerby had not signed it, he had
ratified it by his econduct.

Méndkshile Jehdng girshah Tileyarkhdn for the respondent —
The suit by the plaintiff alone was unsustainable—Kdlidds ~
Kevaldis v, Nathw Blagwin ©; Krishnarde v. Govind ;@ and
Rdijendrondth v. Shaikh Mahomed Ldl® The agreements do not
operate as an assignment. Under the first agreement the plaintiff
undertook to advance no more than Rs. 15,000, and when that was
advanced the agreement was fully and completely satisfied and
the contract between the plaintiff and the firm of Sowerby came
to an end. The second agreement was not signed by Sowerby
and was not binding upon him. The plaintiff’s suit must there- .
fore fail,

SAraENT, O, J.—This suit arises out of the following undxsputed
facts. The firm of Sowerby & Co., the partners of which were
William Sowerby and Framji Edulji, took a contract from Gov-
ernment, on 12th November 1877, to construct a barrel-house
at the Gunpowder Manufactory at Kirkee, and, on the 28th
November 1877, agreed with the plaintiff' to advance monies up
to Rs 15,000 for the purpose of carrying out the contract, the

plaintiff to receive all sums to become due from the Government

on the contractors’ bills, and to pay the balance to the firm after

satisfying the advances, with interest. On the same day the
firm executed a power of aftorney to the plaintiff, authorizing

him to receive from the Government Engineer all such sums

to become due to the firm under the contract, which power

of attorney was deposited by plamtlff in the office of the

Executive Engineer at Poona. .

In March or April 1878 Sowerby left for England, up to’
which time Rs. 84,900 had been advanced by plintiff, and a
balance of Rs. 14,942-5-10 still remained due to him after giving
credit for the sums received on the bills passed by the Executive
Engineer. On 24th July 1878, Framji Edulji, with the view to
complete the contract, entered into a fresh agreement with the
plaintiff similar to the former one, to make further advances up
to Rs. 16,000 in addition to the Rs. 15,000 on the same tel ms

O L L. R. 7 Bom, 217. (12 Bom, H, ¢, Rep 85.
®) I LR 8Cale, 42 P, C,
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as those contamed in the previous agreement, and by means. of
these advances, the contract was completed at the end of 1879.

In 1878, the defendant obtained a decree against Sowerby, and
attached the right, title, and interest of Sowerby in a sum of
Rs. 5,034-11-9 due to the fimon the contract. The plaintiff, who
alleges that Rs. 18,700-1-11 are still due to him from the firm,
“applied to have the attachment removed, which application was
refused on §0th September 1879, and the sum attached was paid
to defendant, Hence the present suit to determine the rights
of the parties. The Court below found that the plaintiff’ could
not sue alone, but that in any case he was notentitled to recover
_ the money attached and received by defendant. Against that
decree the plaintiff now appeals,

As to the first point, we think that as the contxact was entered

into with the plaintiff in his individual capacity,and not on behalf
of the family, there was nothing on the face of the contract
to show that he was acting on behalf of the family firm, and the
plaintiff was entitled to sue alone—(see Lindley on Partnership,
P-477). In Dularchand v. Balramdeas ™, relied on by the Sub-
“ordinate J udge, the contract was with the family firm. So also

in Kilidds Kevaldds v, Nothu Bhagvdin® referred to by M,
Méneksha, .

The next question for determination is, whether the agree-
ments entered into between the firm of Sowerby and Co. and the
plaintiff, that the latter should make advances to them for the
purposes of the contract with Government, operated as an
assignment to the latter of the sums to become due to Sowerby
and Co. on the bills passed by the Executive Ingineer. As to
‘the first agreement of 28th November 1877, it was entered into
with the firm, and, coupled with the power of attorney of even
date, had, we cannot doubt, the effect of an assignment. Taken
together the two instruments amount, in the language of Sir
John Leach in Watson v. Duke of Wellington®, “to an engage-
‘ment to pay out of a particular fund,” which the Master of the
Rolls says amounts to an assignment of the fund. Again, in
‘Burn v, Oa.r_uallbo(4), Lord Cottenham held that aletter to the

1) I_. L, R. 1 All, 453, (2 I, L. R. 7 Bom. 219,
- (@)1 Russ, and Myl 602, - 4 4 Myl and Cr, 690, -
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plaintiff telling him that he would write to his agent to meet his
bills out of funds in his hand, followed by a letter to the agent
directing him to do so, amounted to an equitable assignment of
the funds. Here the power of attorney must be deemed to have
been intended to be deposited by plaintiff with the Government
Engineer, and we have therefore in this case virtually, although
in a different form, all the elements which existed in the latter
case for constituting an assignment of the monies in the hands
of the Executive Emngineer.

It was contended however, for the defondant that the above
agreement was satisfied when Rs. 15,000 had been advcmced but
~«We' agree with the Subordinate Judge that upon the right con-
struetion of that document (a construction which is assisted by
the conduct of the parties themselves), the expression “up to
Rs. 15,000” must be read as meaning that the plaintiff should
make advances subject to there not being at any time a larger
-balance than Rs. 15,000 against the firm. However, it is clear
that before the date of defendant’s attachment, all monies ad-
-vanced under the agreement of 28th November 1877 had been
paid out of the monies due on the contractors’ bills, and that

_the advances, in respect of which plaintiff claims to have had

& lien upon the monies attached by the defendant, were made
under the second agreement entered into by Framji with plaintiff

“on 24th July 1878. The question, therefore, arises, Whether_

that agreement, which.is in the same form as the first one, was
binding on the firm. It appears from the correspondence

between Sowerby and Frémji that the former contemplated the
“carrying out of the Poona contract by Framji during his absence
“with the aid of advances from the plaintiff. Thisisshown clearly
jby Sowerby’s letters of 24th July 1878 and 10th October 1879.

In theformer, he says: “ Mind you take care about Poona works,
and ﬁniéh_ properly in good time.” In the latter, he talks of
coming out “ to settle the accounts’”; and it was not suggested

"that the firm had any capital of its own. It further appears from

Frémji’s evidence that there being .a sum of Rs, 14,000 due on
first agreement, the plamtxﬁ‘ refused to make further advances

‘unless a fresh agreement was entered into with him, ‘and that

he, accordingly, passed the agreement of 24th July 1878 to him
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and that without further advances the work must have stopped,
in which case the deposit money would have been forfeited ; and
lastly, we think we may take judicial notice of the fact that it
isthe ordinary practice for contracts of this nature to be carried
out, at any rate to a great extent with borrowed capital.

Under all these circumstances,” we think that the second
agreement was both necessary.t6 the carrying out of the part-
nership business and in accordance with the ordinary practice of
such partnerships as that of Sowerby and Co., and that it was
therefore binding on the firm—(sce 7 M. and W., 595, and
Lindley on Partnership). That being so, the two agreements,
accompanied by the power of attorney, remained in force through-
- out, operated as an assignment of all the monies to become due
on the contractors’ bills as a security for plaintif’s advances
with interest. The Subordinate Judge is of opinion that the
plaintif’s books and sémidaskats are genuine, and have not been
successfully impeached by the defendant, and we see no reason
to differ from that opinion;and as they show that the plaintiff’s
advances, with interest, ¢xceeded the sums received by himn from
the Executive Engineer under the contract by more than the
sum of Rs. 5,085-11-9, which was paid to the defendant under
the attachment, the plaintiff is entitled to recover the latter sumn
_-asnoney belonging to him under the assignment from the firm,
with interest from 30th September 1879 when it was'so paid to
the defendant. o B

The decree must, therefore, be reversed, and judgment passed
for plaintiff for Rs. 5,034:11-9 and interest at 9 per cent. from
30th September 1879 until payment, and costs throughout.

Decree reversed.
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