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Before Mr. Justice West and Ir. Justice N rnwb]zab Har zdtv:s.

SAMAL NATHU o¥p OTHERS (ORIGINAL DEFENDANTS), APPLICANTS,
2 JAISHANKAR DALSUKRAM (0RIGINAL PLAINTIFF), OPPONERT.*
Award, objections io filing of — Procedure whereidentity of award is impeached—

Civil Procedure Code (Act XTIV of 1882), Secs. 520, 521, 525 and 526—
. Power of Court toinquire into objection to file award—dJurisdiction.

\Vhere an application was made to a Subordinate Jtidge to file an award, and
an objection was taken that the arbitrators had made their award several months
before the date of the one sought to be filed, thus inipeaching the identity of the
award, and the Subordinate Judge after an inquiry with regard to the several
objections ordered the award to be filed,

Held, that the order of the Subordinate Judge shonld be set aside, or the award
be deemed not to have been filed.

The only objections which the Court can inquire into under sections 525 and
526 of the Civil Procedurs Code (Act XIV of 1882) are those wh1ch are specified
in sections 520 and 521, and these relate to casesin which the reference and
the award are accepted facts; but where the objection denies the fuctum of the

' particular award soughtto be filed, and the objection does not seem to be frivo-

lous, but one giving rise to inquiry into difficult questions of law and fact, it is
not competent for the Court to. deal with that objection under sections 525 and
526. In such a case the Court should leave the applicant fo a regular suit on the
award as the basis of his cause of action wherein the party urging the objection
will have the advantage of being a defendant rather than a plaintiff, and of having
an appeal open o him in the event of an unfavourable decision. .
THaIS was an application under the extraordinary Juusdmtmn
of the High Court for the reversal of an order passed by. the
Joint Subordinate Judge at Ahmedabad for filing an award.

A suit had been instituted in the Assistant Judge’s Court at
Ahmedabad by the plaintiff' against the deféndants praymg for
the winding up of the partnership- business alleged to have been’
catried on by the plaintiff' and the defendants, under the style
and firm of Samal Nathu & Co., for distribution of assets, and
for an account. The suit was subsequently withdrawn kb‘y

" mutual consent of the plaintiff and the defendants, and the sub-

ject-matter of the suit was referred to two arbitrators, who gave
their award on the 25th September, 1881, by which the plaintiff
was awarded Rs. 2200, of which Rs, 500 were given as costs of
the suit and Rs. 1,700 as his share of the profits of the firm.-

* Application (under Extraordinary JFurisdiction.) No, 84 of 1884,
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The plaintiff applied to the Joint Subordinate Judge of
Ahmedabad to have the award filed in Court. The defendants
objected to the filing of the award, and stated that the arbitra-
tors had first made an award in Maxch, 1881, but had set it aside,
and subsequently made "another award in September 1881

They alleged that they had no knowledge of this latter award ;"

“that they had given no authority tomake it ; that it was incom-
plete ; that it dealt with matters not referred to the arbitrators ;
that it was made with the assistance of a stranger, the arbi-
trators being illiterate, and that it wasnot made in good faith.

The Joint Subordinate Judge at Ahmedabad on hearing the
parties, and investigating the several objections urged by the
defendants, found that the award was duly made in good faith,
and made an order that the award should be filed.

The defendants made the present application to the High
Court for the reversal of that order,

A rule nisi was granted on the 3rd July, 1884." The rule now
came on for hearing.

Rév Saheb Vésudev J. aganndth for the plamtnff showed cause.—
When-the awaid was presented to be filed in the Court below
the defendants were required to show cause against filing it.
If no cause was then shown to the satisfaction of the lower Court,
it had power to file it. Such powerefthe Court includes the
power to inquire into and deal with any circumstances which in

law would make the award illegal or null—Micharaya Gm UYL
v. Saddsiva®,

In the present case it is sought to put such a construction on
sections 520, 521, 522, 525 and 526 of the Civil, Procedure Code
as will exclude the jurisdiction of the Court where an objection
as to the identity of an award is taken; but this would be to
introduce an additional clause into the Code, the la,ngilage of
which is plain—dnndji v. Bipuchand ; Ddndekar v. Dinde-
kars@ ; Dutto Singh v. Dosad Bihidur® , where Ichamoyee v.
Prosunno Nathyis expressly dissented from ; see also Micha-

() I TR, 4 Mad., 319. ® I.L.R., 6 Bom,, 663.

@ ILL,R,7Bom.; 520, - " (@ L L. R., 9Cale., 575,
®). L L, R,90alc,o57
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raye v. Saddsiva® ; Pugardin v. Moidinse Bavutan®, Thisis not
a case for the exercise of the High Court’s extraordinary juris-
diction under section 622 of the Civil Procedure Code (Act XIV
of 1882). The “Court should struggle rather to uphold than to
defeat the award’; see Awrdesir Hormasii v. The Secretary of
State for India in Council®.

Gc&npat Saddshiv Réy for the defendants,contra.—The Court
below had no jurisdiction when once the factum of the award itself
was calledin question. The Court can deal with those objections
only which are specifically mentioned in sections 520 and 521.
Sections 625 and 526 assume that an award has been made.

_ Here the factum of the award is disputed, and the Court has no

other alternative but to refer the parties to a separate suit.
Sree Rdm Chowdhry v. Denobundhoo®, followed in Bijadhur
Bhugut v. Monohur Bhugut®, is on all fours with the present
case. See also Hurronath v. Nistarini Chowdrani® ; Hussaini
Bibi v. Mohsin Khan® ‘

Under section 327 of the former Code. (Act VIII of 1859) the
power of the Courtin award matters was larger than that.under
the present Code. Bythe present Code the Court has power to
deal with those objections only which are set forth in sections 520
and 521. It isonlyin a regular suit on the award that the Court
can enquire into any reasonable objections that may be urged
against an award; but where an objection is raised merely to .

Ailing: an award, the Court cannot proceed beyond seeing if the

* objection is one of those stated in sections 520 and 521. Where

the Court proceeds to give its decision under section 525 the
decision is final—S8ree Ram, Chowdhry v. Denobundhoo®. - Under
sections 525 and 526 the Court has no power to amend or
modify an award—R. Ry. Mane Vikrama v. Mallichery

Kristnan®; Allma]chm Shivji v. Jehingir Hormasgjzd®. The

only course open tothe Court below was to refuse to file. the
award, and refer the parties to a regular suit,

W LLR,4Mad,319%.  °  © LLR., 10 Cale., 74,
@ I.L. R, 6 Mad,dl4. " L'LR,1AIL,156.
® 9 Bom. H. C. Rep. at p, 191, ®) LL R, 7 Cale., 490.
@ I,L.R., 7 Cale, 490. ® L L. R., 3 Mad. 8,

®) 1, L. Ry, 10 Cale,, 11, - (19 10 Bom. H, C, Rep., 391,

s o
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WEsT, J.—The construction of sections 525 and 526-of the
- present Code of Civil Procedure has been the subject of several
decisions in the High Courts, which take very different views of
the subject. In the case before us, whenan application was made
to the Subordinate Judge to file the award, an objection, amongst
others, was raised on the ground that the arbitrators had made
their award several months before the date of the one brought
in to be filed, and that as their authority had thus been exhausted,
the later so-called award was not really an award, but merely a
sham award induced by improper influences. The facts relied
on in support of this contention were denied by the party seeking
to. get the award filed, and the Subordinate Judge, after an in-
'vestigdtion, _decided against the objections, and ordered that the
award should be filed. He did not regard the objection as a
frivolous or colourable one, but as of aserious character; but, so
regarding it, he thought he was competent to deal with it and
dispose of it on the hearing of the application, and acted accord-
ingly. . .

The first question before us is, whether, under these circum-
stances, the Subordinate Judge was right, after a serious ground
of -opposition had been disclosed, in dealing with such a matter
of litigation on the application before him, or whether he ought
not to bave refused to file the contested award and left the appli-
cant to the remedy of a suit on it asa cause of action. Now
section 525 makes no provision for the trial of a question of
whether the reference has been really made or whether the award
is primd facie void. It seems ratherto assume that the reference
and the award are,as facts, undisputed. The authority, however,

- to inquire into the reality and validity of the transaction, might, .
no doubt, be inferred from the direction, that the Court is to
cause notice to be served on all parties to the arbitration calling
on them to show cause why the award should not be filed. No
better cause could be conceived why an award should not be filed
than that there had been no submission to arbitration. But,
then, an objection of that kind, and especially one not admitting
of simple statement and disposal, may well give rise, as in the
present instance, to a long inquiry into difficult questions of fact

and of law, such as are commonly involved in a contest amongst
81093 )
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members and ex-members of a partnership. No provision is made |
for the trial of such questions; the provision that is made by

‘'section 526, which must be read along with 525 as its intended

complement, is that the award must be filed, unless one of the
objections specified in sections 520 and 521 is established. These

-objections all relate to a case in which the reference and the

award are accepted facts; and thus section 526 points to them
as admitted facts under section 525. Asto what is to happen if
an objection ismade good, section 526 is silent, but it is plain

“that the cause-contemplated in section 525 having in such a case

been shown, the Court ought to refuse to file the award. It can
enter on the inquiry into such objections asare specified, and can
finally dispose of them. ’ ‘

This close connexion of sections 525,526, and the limitation
imposed on the inquiry to be made by the Court under the latter
seetion seem to show conclusively that no other inquiry was

- intended by the Legislature to be made on the application to file

an award. The facts premd facie constituting a valid proceed-
ing are assumed just as when a reference has been made by a
Court, assumed -as a basis for the further proceedings for which
provision is made. But as the reference has not been made by a
Court, and the submission and award_ therefore may be disputed,
the absence of a provision for dealing with such a dispute, coupled
with the express provision for dealing with collateral objections,
seems’ to us to imply that a dispute of the former kind was not
meant to be dealt with on the application to file an award. The
Legislature, had it contemplated such a cause against filing as
one proper for summary and final investigation, would, we think,
undoubtedly have said so, and provided a rule for dealing with
the case. ' In the absence of a rule, we think the inquiry eannot

. properly be made in that way when a serious and material ohjec-

tion is disclosed. That in itsplf is, we think, a cause why the
award should not be filed as contradicting the hypothesis on
which the procedureprescribed in sections 525 and 526 is founded.
If the objection is obviously unfounded, the Court may well
regard it as nocauwse against the filing;but if it is substantial,
then the party urging it ought, we think, not to be deprived of

the advantage of being a defendant rather than a plaintiff and of
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having an appeal open to him in the event of an unfavourable

decision. Were the law clear and explicit, and so expressed as to

deprive the person likely to be injuriously affected of these
advantages, we should have to apply it; but where a ruleis
defective, as in this case, we should assume a reasonable and
consistent line of thought in the Legislature rather than the
contrary in our endeavours to give full effect to its meaning.

For these reasons we set aside the order of the Subordinate

Judge, and divect that the award be not filed or be deemed not

to have been filed, Costs to be paid by the opponent.

Order set aszde.
APPELLATE CIVIL.

Bofore Mr. Justice West and Mr. Justice Nindbhdi Haridds.
" KALIA’N DAYA'L AXD OTHERS (ORIGINAL PLAINTIFFS), APPELLANTS, 2.
KALIA'N NARER A¥D 0THERS {ORIGINAL DEFENDANTS), RESPONDENTS. ¥

Small Cause Court suit—Jurisdiction—=Suit for declaration of m’gld to moveable pro
perty wrongfully taken—Small Cause Court suit instituted in an ordinary Court,
.- effect of —Second appeal—Civil Procedure Code(4d¢t XI'V of 1882), Sec. 586,

. 'Where a suit is brought for property wrongfully taken by the defendant pray-
ing for restoration of such property either to the plaintiff directly or tosome
other person wholly or partly as agent for the plaintiff, it is a * suit for property?”
within the meaningof the Small Cause Court Act(XI of 1865) ; and if the property
is moveable and of less than Rs. 500 in value, the suit is then a Small Cause.

" Accordingly where the plaintiffs, who were co-members with the defendants of

~a division of a caste, and, a8 such, tenants-in-common with them of certain cook-
ing vessels of less than rupees five hundred in value, were excluded by the
defendants from possession and common use of the vessels, and sought for a
declaration that the plaintiffs and the defendants were equally entitled to the use
of the said vessels, and for restoration of the same to some third pereon, who
should hold them. to the use of the plaintiffs and defendants,

Held that the suit was not a suit for a declaratory decree, but for therecovery
of property within the meaning of the Small Canse Court Act (XTI of 1865), and,
ay such, was exclusively triable by & Small Cause Court.

Tt was contended for the plaintiffs that, though actually a Small Cause, the suit
having been instituted and dealt with in the ordmary Civil Court, asecond appeal
to the High Court would lie.

*Second Appeal, No. 599 of 1883.
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