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. ORIGINAL CIVIL.

Before Sir Charles Sar Jen{ nght thef Justice, and My, Justice Bayley.
COVERJI LUDDHA axp KESSERBAT uis Wire (orIGINAL DEFEND-

ANTS), APPELLANTS, v. MORA'RJI PUNJA' (ORIGINAL PLAINTIFF), RES

PONDENT,*

Party wall—Lz'abz’liéy of adjoining owners«—Agreemént—ﬁ’urueyor’s certiﬁcate, 73

-condition precedent to plaintif’s vight to sue—Appeal—Civil Procedure Code (X1 vV

of 1882), Sec. 2—Meaning of * decree *—eaning of *order directing  accounts
to be taken”.

Under separate agreements made by them respectively with Government the
plaintiff and defendant held adjoining plots of land for building, Theagreements
contained the same terms and stipulations, among which were the following:—
#(a) The buildings to be continuons, with party walls common to both adjoine
ing houses, (5) All disputes regarding the cost and maintenance of party walls
$o be decided by the Government surveyor, whose decision shall be binding on
hoth parties.” The plaintiff employed a contractor to erect a house upon his
plot of land, The house was completed -in 1870, the north wall of which was
built as a party wall in pursuance of the condition contained in the agreement
with Government. stputes subsequently arose between the plaintiff and his
contractor, which were not settled until the 26th August, 1878, on which datc
the plaintiff paid the contractor 2 sum of Rs. 20,515-4-11, which included the cost
of the party wall. After the plaintiff’s house had been completed, the defendant
built his house upon the adjoining land, and in so doinghe used a large portion of
the party wall as the southern wall of his house. He paid the plaintiff half the
cost of the portion 8o used by him. The rear portion of the said wall was not
used by the defendant, as his house did not extend so far to the rear ag the house
of the plaintiff, The plaintiff demanded payment of half the cost of that part of
the wall not used by the defendants, but the defendantsrefused to pay. The
plaintiff then claimed that part of the wall as his own property, and proceeded
to open windows in it.” The defendants objected. The plaintiff subsequently filed
" the present suit, claiming from the defendants payment of half the cost of the
said portion of the wall not used by the defendants, and, in the event of such

" payment not being awarded, he prayed for a declaration that he was the sole
owner of the said portion of the wall, and for an injunction restraining the defend-
ants from disturbing him in the sole enjoyment thereof. The brother (Khatav
Luddha) of the first defendant was originally made the second defendant of the
suit. He, however, disclaimed all interest in the premises ; and it appeared that
in 1876 the first defendant had sold the property to him (Khatdv Luddha), who
in 1879 sold it to Kesserbéi, the first défendant’s wife, Kesserbai accordmgly was
made the second defendant in the place of Khatdv Luddha,

" Both the defendants pleaded limitation, and denied their liability to pay any
part of the cost of that part of the wall which they did not use. The first des
‘fendant fm'ther alleged that he had .paid the whole cost of the foundatmn and
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183

- 1885

February 20.



184
1885

CoVERJL
Lvuppua AND
KESSERBAT
2)

- MoORARJT
PunsA,

THE 1INDIAN LAW REPORTS. [VOL. IX.

other parts of the said wall, and claimed to set off this payment against the claim
of the plaintiff. At the original hearing, Scott, J., held, (1) that the part of the
wall in dispute although not used by the defendants was a party wall, having
regard to the terms of the agreement under which the said wall was erected 3

(2) that Kesserbii was liable, equally with the first defendant, to pay for this

part of the wall, having purchased the property subject to the terms of the
original agreement of which she presumably had notice; (3) that the suit was not
barred, but that there was no right of action for the cost of the party wall inde-
pendently of the award of the Government surveyor, in whose decision lay all

disputes as to such cost ; and that until his decision was given there was no com-
plete cause of action. Scott, J., accordingly on 11th December, 1882, decreed that
the defendants were severally lisble to pay the half of whatever sum the Govern.
ment surveyor might certify to be due for the cost of the disputed part of the
said wall, and that the defendants were entitled to set off, in the calculation of
what was.due from them, the cost of any work or materials, which the Government
surveyor might find, had been contributed by the first defendant. The case was
thereupon adjourned in order that the certificate of the Government surveyor
might be obtained.

; The Government surveyor subsequently gave hlS certxﬁcate as to the cost of
the unused portion of the said wall, but stated that on the evidence before him
he was unable to decide as to the ownership of the foundations, &e., of the wall.
The case came on again before Scott, J., who decided to take evidence on the
points left undetermined by the Government surveyor, Witnesses were, accord-
ingly, examined, and- on 11th December, 1883, the Conrt disallowed the defendant’s
claim of set off, and gave judgment for the plaintiff for half the sum certified by
the Government surveyor as the cost of the disputed part of the wall.

The defendants appealed,

. Held that, having regard to the terms of the agreements under Whlch the plamtxﬂ’
and defendants respectively held their property, the Court was not competent to
determine the question of the defendant’s set off or the other points raxsed by the
pleadings. These were matters to be decided by the Government surveyor, whose
certificate was a condition precedent to the plaintifi’s right to sue, and upon which
the Court might give judgment, :

Held, also, that the decree of the 11th Decembm 1882 wasnot a decree or an
“ order directing accounts to be taken ” within the meaning of section 2 of the
Civil Procedure Code (XIV of 1882); and that the defendants, although they had
not filed an appeal against it within the “period allowed by the Limitation Act;
were entitled to appeal against it when appealing against. the decree of 11th
December 1883. :

Ix this suit the plaintiff sought to recover from the defendants,
or one of them,—

(1) the sum of Rs. 2,524-6- 1 with interest, bemo‘ the amount of
half the cost of so much of the party wall between the house of
the plaintiff and the defendants’ house situated in Hornby Row
as had not been paid for by the defendants, or either of them
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(2) in the alternative the plaint prayed fora declaration of
the sole right of the plaintiff to the said portion of the party wall

in the event of the defendants not being ordered to pay the said’
half cost

- (3) and for an injunction restraining the defendants from

obstructing the plaintiff in his use and enjoyment of such por-
tion of the party . wall. -

The plaint stated that by an aorreement dated the 29th August
1868, made between the Secretary of State for India and one
Dimodhar Hirji, the said Ddmodhar Hirji became.a lessee, for
the term of 999 years, of certain premises in Hornby Row; known
as Lot 3, on the terms and conditions in the said agreement men-
tioned, and (infer alin) on the conditions thatthe said premises
should. be built upon and in such a manner thatthe said building
to be erected should be continuous with the houses to be erected
by other lessees from Government on the plots adjoining the said
premises, and with party walls common to the adjoining houses. '

On the 25th July, 1868, the northern. portion of- the said pré-'

mises” was conveyed and assigned by the said: Damodhar leJI
to the plaintiff.

In 1869 the plaintiff employed a contractor to -erect certain
buildings on the said land. - The erection of the said - buildings
was completed in 1870, and in the course of erccting them the
plaintiff caused the north wall of the building to be erected as a

party wall in pursuance of the conditions in the above-mentioned -

. lease from Government.

Disputes subsequently arose between the plamhﬁ' and the con-
tractor with reference to the payment of the latter. = The con-
tractor brought a suit (No. 930 of 1870) against the plaintiff,
which on the 20th October, 1876, was referred to arbitration. The
arbitrators made their award on the 16th February, 1878, where-
by they awarded the. contractor a sum .of Rs..20,515-4-11.

Judgment was passed, in terms of the! saxd a.ward on the 26th
July 1878.

On the 26th Auuust 1878, the plamtlﬁ paid the’ amount of the
said decree, which included the cost of the said party wall.
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" At the time the plaintiff erected the said buildings the first
defendant was lessee of the plot (Lot No. 2) immediately to the
north of the plaintiff's premises under an-agreement of lease from
Government containing the same stipulations and conditions as
the above-mentioned agreement of lease between the Secretary of
State and Damodhar Hirji. :

" After the plaintiff had erected his bmldmgs as above stated,
the first defendant built upon his (the defendant’s) plot of ground,
and in'so doing be used a large portion of the party wall as the
southern wall of his house, He paid the plaintiff half the cost
of the portion so used. The rear portion of the said wall (81 feet
9 inches in length) was not used by the first defendant, as his
house did not extend to the rear so far as the plaintiff’s house.

" The plaintiff demanded from the defendants payment of half
the cost-of the unused portion -of the.wall, but the defendants
refused to pay. - The plaintiff claimed to be entitled either to
recover - from the defendants half the said cost, or to use that
part of the wall as his own property.  The defendants contended
that the plaintiff was not entitled to open wmdows in that por-

. tion of the wall.

" The plaintiff prayed fora declaration that he was entitled to be
peid by the defendants, or one of them, the sum of Rs. 2,324-6-1,
being the half cost of the said unused part of the-wall, and for

“an order for -the payment of that sum, with interest from the

date on which he had paid the cost of building to the contractor.
He also prayed that, in the event of Such payment not being
awarded, it might be declared that he was the sole owner of the
said portion of the wall, and that an injunction should issue
restraining " the defendants from obstructing him in opening
windows in the wall, or dlstmbmg him in the sole engoyment
thereof.

“Iu the suxt as originally filed, the brother (Khatdv Luddha) of
the first ‘deferidant was the secorid defendant. ‘He, however,
disclaimed all interestin the premises, and alleged that he had

- -conveyed his interest to Kesserbdi, the wife of the first defend-

ant. She was, therefore, made a defendant in his’ place,. -
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" The first and second defendants by their written staternent

pleaded limitation, and denied their liability to pay any part of
the cost of that part of the wall which they did not use. The
first defendant further alleged that the whole cost of the founda-

tion and other parts of the said wall, amounting to Rs. 3,799-12, -

were paid by him alone, and he claimed to set off the said sum
with interest against the claim of the plaintiff. -

~ The above-mentioned agreement of the 29th Augusb 1868'

between the Secretary of State and Démodhar Hirji contained
the terms on which the Government let the land in question. It
set forth the description of the bmldmg to be erected by the lessee
on the land, the minimum sum to be expended on such building,

&e., &e. The following are the clauses material to this report ;=

~ (1) -* The building to be continuous with party walls common
to both adjoining houses. The party walls to be carried above the
rooﬁng, and furnished with a _coping prolectlnw aver each face
as per margma.l sketc S

(7) “All dlsputes regardmg the cosb and meintenance of party '

walls to be decided by the Government surveyor, whose decision
shall be binding on both parties. Toothing to be left in all
_ cases where the adjoining building is not commenced, to admit
of the work being properly bounded.”

Latham (Advocate General) and Fa rran for the plamtxﬂ' ——The
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whole wall is a party wall, and the defendants are liable for half -

the cost. ~ As to the plea of limitation, the ‘plaintift only settled
his dispute with the contractor asto the cost of the wall on the

26th August, 1878. It was not until long after that date that the -

defendants denied our right to payment. It wasthen ourcause of
action arose. The liability runs with the land, and binds Kesser-
bédi,who subsequently obtained an interest in the land.

- Lang and Jardine for the defendants .~—Clause 7 of the agree-
‘ment reserves all question of cost and maintenance of the wall
for the Government surveyor. The Court can only declare that
the plaintiff is entitled to such sum as may be cextified by him.

ScotT, J.—*The defendant. Coverji was lessee and the plaintiff

was assignee of adjoining building plots under agreements made
with the Secretary of State for Ipdia as lessor,
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. ““The teyms of thé twoagreements and of the speciﬁcatioﬁ, which
was a part of the agreement, were the same, and, a8 far as they
bear upon the present questlon, ran as follows :— :

© ““The buildings to be contmuous Wlth party Walls comman to
both adjoining houses:

“¢ All' disputes regarding the cost and mamtena.nce of party
walls to be decided by the Government surveyor, whose decision
shall be binding on the partles. R

“The plaintiff and Coverji erected then‘ respectzve bmldmgs,
and one of the walls was a party wall. The contractor was the
same for the two buildings. ~Coverji’s building, in spite of the
‘term .in the specification above quoted, was not continuous along
the whole of the party wall, Coverji paidin1875 (the building
having been completed in 1870) for the party wall so far as he used
it. The present suit concerns the remainder of the wall, for which
Coverji refuses to pay on four grounds, viz, (1) that it is not
a party wall; (2)that he contributed to the erection of the
whole, and is entitled to a set off for the work and materials;
(3) that the property no longer belongs to h1m (4) tha.t all claim
is barred by lapse of time.

- “Since the commencement of this suit two other actlons, arising

under similar circumstances and raising similar issues, have been
heard, and in both judgment has been given by Chief Justice
Sargent and Mr. Justice West respectively. I shall follow these
decisions so far as they are applicable, and it follows from them
that this suit is not barred, but that there is no right of action
concerning the cost of the party wall independently of the valu-
ation and award of the Government surveyor, in whose decision
lieall disputes concerning such cost, and, until that decmon is
given, no complete cause of action can arise.

« For.this I would cite, in addition to the cases quoted by- Mr.,
Justme West, the case of Scott v. The Corporation of Liverpool®,

-which lays down that ‘ when & contract provides for the deter-

mination of the contractor’s claims by a particular person, every-
thing depends on his decision, and until he has spoken, no right
arises which can be enforced either in law or equity.’

28 L. J., Eq., 230,
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“It only remainsformetodecide, first, Whethér; the portion of the

wall in dispute comes within the term “ party wall,” and, secondly,

whether both of the defendants are liable to pay what the Govern-
ment surveyor may decide is due, or which of them. I am of opinion
that the wall in question is a party wall. The terms of the
agreement were that ‘the buildings were to be continuous, with
party walls to be common to both houses’. Although Coverji stop;:
ped short, and did not make his, building continuous, it was
contemplated in the words and meaning of the contract, that he
should do so. He always can do so, and I think he is liable-as if he

had done so. He did not repudiate his- liablity on -this ground

when the plaintiff. demanded payment; and the appeal to the
Government engineer made by Coverji’s brother from Coverji’s
house to prevent the plaintiff from using the wall as his own,- is
also somewhat in favor of the theory that Coverji had “viewed
the wall as a party wall, At any rate, a fair interpretation of
the agreement, under which the adjoining houses wore buils,
“makes this a party Wall

“To decide the 1espect1ve liabilities of the defendants I-must
refer again to the facts of the case :«——Coverji‘was adjoihing,
owner at the time of the building of the wall in 1870, and remained
owner up to 1875. He was liable, as such adjoining owner, to
pay for one-half of the cost of the party wall He has admit-
_ted his liability by paying in 1875 for such portion  of the
‘wall as he acknowledged to be a party wall. He could not
divest himself of this liability by mere sale or assignment” of
the property. He remains liable on the original agreement,
although a complete right of action against him does not acerue
until the Government surveyor has decided the dwpute as to
costs. '

“T am of opinion that Kesserbéi is also liable to pay for this
‘disputed portion of the party wall.  Perhaps the obligation

might be held to be of the nature of a covenant which runs with "

~ the land, but it is not necessary for me to decide that question,
I hold Kesserbdi liable on more special grounds. In 1876
Coverji’s property was sold to his ‘brother, who in 1879 again

sold it to Kesserbai, Coverji’s wife. Kesserbdi's purchase was a

B 1506—2
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1885°  parchase of the property and all rights under the original agree-
 Coveryt  mont, of which and of its terms and conditions she must be
’.L%l;ﬁ§§g,i§n presumed to have had notice, one of those conditions rendering
 Moningr ~ the aljoining owner, whoever he might be, liable to pay what
- Pussi.  the Government surveyor decided to be the'cost of the party
wall, o ' »
- «Kesserbai, therefore, is liable as adjoining owner with notice
of this obligation. The case of Western v. Macdermott s inpoint.
There the facts were that « each of the original owners of houses
“in a row entered into covenants with the “original owner of all
the land on which they stood, as to what should be done in
the garden attached to the house,” and it was held by the - Court
‘of Appeal that “a purchaser of one of the houses with notice of
- the covenants concerning the gardens would be bound by them
- in equity.” Both defendants are, therefore, severa,lly liable,—the
one on his original contract, the ‘other on the liability she assumed «
* in taking over the property. o
“The decree of the Court will be of a declaratory nature to the
“effect that the portion of the wall in dispute is & part of the
party wall contemplated by the agreement of 26th August, 1867 ;
“that the defendants are severally liable to pay the half of
whatever sum the Government surveyor may certify to be duc
‘for the cost of the portion of the party wall still in dispute;
that the defendants are entitled to set offyin the calculation of
- what is due from them, the cost of any work or materials which
the Government surveyor finds that the defendant Coverjihas con-
“tributed in the erection of the party wall, or any portion of it.

« Costs "~ will abide the decision of thé surveyor.. They will
“fall'on the defendants if money is found to be due from them,
and on the plam’mﬁ' if no sum found to be due from them.”
. After the above judgment was delivered the case was adjouxned
‘in order that the certlﬁcate of the Government surveyor nnght
"be obtained.

.-On the 5th Apnl he furmshed a cerblhcate, statmo that in Ins
opxmon, # the share of cost to be borne by the lessees of Lot No. 2
(the defenda,nt%) for the superstructure of that portlon of the

M L. R., 2 Ch, App., 72.
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party wall under dispute between that house and the one stand-
ing in Lot No. 3 wasRs, 44 In his letter enclosing his certifi-
cate - he stated that he was unable, on the evidence before him,
to decide who was the owner of the foundation of the wall. In
the course of correspondence, which subsequently passed between
the defendants’ solicitor and the Government surveyor, the lat-
ter stated that the above certificate was « only for that portion
of the. party wall at present used by the defendants.” Ie was
thereupon informed that the certificate required was one certify-
ing the costs incurred in building the unused portion of the party
wall. - Ultimately on the 2nd May, 1883, a certificate was obtained
fromr him, stating that, in his opinion, the cost of the whole of the
unused portion of the party wall was Rs, 2,078. Inaletter of
the same date he 1epéated that he was unable, on the evidence
before him, to come to” any declsxon as to the ownership of the
foundation. .

The case came on again before Scott, J., and after discussion the
Court decided to take evidence on the following points :—wez. (1)
who built and paid for the foundation of the wall ; (2) who built
. and paid for the arcade and - pillar. Subsequently on the’ 11th

December, 1883, Scott, J., gave judgment, of which the following
is the material portion :— . '

- “T decide, therefore, that the foundations were 'J-aot done as'

alleged by the defendant. At any rate, the burden of proof was
upon them, and they have not proved their set-off to my satls
faction.

“T am of the same opinion as regards the arcade and p111a1 VI \

believe Rémji Sittobd, the contractor, who stated that he con-
structed the arcade ‘and pillar, and that the plaintiff paid his
share of them. - v :

- “As regards the small portion of the pa,xty wall which the

plaintiff admits the defendants to have built, it appears, on the
- uncontradicted evidence of the plaintiff, to be a part of the used,
and not the unused, wall, and is not within the present i 1nqu1ry

“The plesent sult is not barred by the lapse of tmle " The
cause of actmn was nob complete untll 1878 ‘when 1t was settled
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1885 how much the plaintiff had to-pay his contractor, and the plaint

Covrryr  Was ﬁled in 1880.

LuDDHA AND « . ; B . e
Kns-mm ir In the correspondence before the suit, no demand of interest

was made ; the plaintiff’s first letter is dated 27th February, 1880,
l\IORARJI . . . .

Puxsi,  and contains no notice that interest will be claimed. The other
letter, annexed to the plaint, is in date 1st April, 1880, and is
equally silent on the point.

“The first claim in respect of interest is contamed in the plamt
which was filed on the 25th November, 1880.
“The plaintiff is entitled to judgment for half the cost of the
unused portion of the party wall,—that is to say, half of the
" Rs. 2,078, the sum fixed by the Government engineer, with inter-
est at nine per cent. from the 25th November, 1880, the date of
the plaintiff’s first demand of interest, and with costs.”
The defendants appealed. ‘
" B. T'yabji and Jardine for the appellants —We appeal fromr
~ the two decrees passed in this suit, one dated the 11th Decem-
ber, 1882; and the other dated the 11th December, 1883. An
objection will be taken, that we cannot now appeal against the
first decree, not having done so within twenty days. We sub-
wit, that that decree was not an adjudication which decided
the suit, and does not fall within the definition in section 2 of
the Civil Procedure Code (XIV of 1882). Asto the meaning
of the term ¢ party wall”, see Webster’s Dictionary ; Weston v.
Arnold @ ; Watson v. Gray®. TUnder the agreements with the
Secretary of State it was necessary for the plaintiff to obtain a
certificate from the Government surveyor before he could” bring
a suit. It was a condition precedent to his right to sue. This '
* suit should havé been at once dismissed, no certificate having
been obtained, and the Court below was wrong in taking evidence
upon any of the questions raised. If it be contended, that a certi-
ficate has now been procured, then we say that the certificate of
the 5th April, which awarded only Rs, 44, is the proper certificate.
Once ha,ving’ given that certificate the surveyor was functus
"officio. - He had no power to give the second certificate of the
29nd May The second certificate is incomplete, and the matter

must go back to the surveyor. As to our claim of set- oft, the
. (M L, R, 8 Ch, Ap.,, 1084, ()-14 Ch. Div., 192,




VOL. IX.] BOMBAY SERIES.

Judge had no right to decide it. It must be decided by the

Government surveyor.

Latham (Advocate General),[nverarity and P. M. Metha for the
respondents.—The decree of the 11th December, 1882, was an
order  directing accounts to be taken, and was, therefore, a decree
within the meaning of section 2 of the Civil Procedure Code
(XIV of 1882) The appeal should have been brought within

A twenty days, and is now barred.. They relied on.Weston v
drnold® and Watson v. Gray®. o

SARGENT, C. J.—The plaintiffs in this suit are the owners of a
house situate in Honiby Row on land held by them under an
agreement made with the Secretary of State for India. The
defendants are the owners of an adjoining-house built on land

which they also hold under an agreement with the Secretary

of State, the terms and stipulations of which are precisely the
-.same as those contained in the agreement made with the plain-

tiff.  Under these agreements the plaintiff and defendants were

- required to erect buildings of a specified description within a
certain prescribed time, and it was provided that the buildings

to be erected should be “continuous, with party walls common
to both adjoining houses”.

Both parties accordmgly proceeded to build the houses which
now stand on the two plots of land mentioned in the agreements,
" and they employed the same contractor.

The wall in question in this suit is the wall to the north of
the plaintiff’s house. The defendants have made use of a portion
of this wall as the southern wall of their house ; but, as their

. house is not so deep as that of the plaintiff, a considerable portion
of the wall, which separates the two properties, has not been
required by the defendants in building their house, and has not
been used by them for that purpose. In 1870 a dispute arose
between the plaintiff and his contractor as to the amount to be.
paid for the work. That dispute was not finally scttled until
the month of August in the year 1878 when the pla1nt1ﬁ pald
the contractor the sum found to be due,

"ML R, 8Ch Ap., 1084, _ " (14 Ch, Div., 192,
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1885 - Until 1880 the plaintiff and the defendants appear to have -
Coversr~ been on friendly terms, but in that year the plaintiff desiréd -
LyoDiis AND 44 make openings in the part of the wall which extended beyond
Moriusr the defendants’ house. “This was objected to by the defendants,
Possk.  and the dispute has resulted in this suit, in which the plaintitl -
claitiis either to be paid by the defendants half the eost of the'

portion” of the wall unused by the defendants, or to be declared’

the owner of that part, with an injunction restraining the defend--

ants from interfering with him in the cnjoyment of it. The-
defendants deny their lability, and plead huntatxon, and thc

tirst defendant claims a set-off. )

A deer ee was made on the llth December, 1882, by which-
it was “declared  that the defendants were seveml]y liablé -to
pay the half of whatever sum the Government sur veyor might -
certlfy to be due for the construction of the disputed portion
of the wall, and that the defendants were entitled to set off, in
the caleulation of what was due from them, the cost of any work-
or materials the Government surveyor might find that the first
defendant had contributed to the erection of the said wall, and
the case was adjourned in order that the decmon of the Govern-.
ment surveyor might be obtained. :

On the 5th April, 1883, Mr Adams, the Govemment SUrveyor, - -

" furnished a certificate to the plaintiff’s solicitors which certified
that, “in his opinjon, the share of the cost to be borne by the
defendants (after crediting to them the cost-of Porebunder stone
work in the front arcade). for the superstructure of that por- -
tion of the party wall under dispute was RBs. 44" In a letter
accompanying the cextlﬁcate ‘he stated that, “with reference to'
the foundation, he was unable to decide who was the owner”,
and he requested that this question might be settled by a Court
~oflaw., -A. correspondence then took place between the plam-
tiff’s sohcltors and the Government surveyor, in which it appears
that: this. certificate related to tlnt part of the wall which was
used by the dei‘endants He was thereupon informed that . it
was- with: 1efwence to this wiused portion of the wall that his
certificate was required, and ultunabely on the 2nd May he
ccltmed the cost of the whole of that part to bo R 2 ,078, In
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forwarding this certificate hi again stated that he was unable,
from the-documents produced to him by the plaintiff and the

defendants, to come to any decision as to the ownelshlp of the
- foundation.

The Government surveyor having thus declared his inability, B

“wpon the materials before him, to decide one of the matters re-
ferred to him by the decree of the 11th December, 1882, the case
came again before the Court in ‘December, 1883 ;-and evidence
was tendered by the defendents, and received upon the- points
left undecided by the” Government surveyor. That evidence
failed, in the opinion of. the Court, to support the defendants’

contention, and a decree was passed on the 11th December in
favour of the plaintiff. -

“The first question 1awed before us is, whether the defendants
- are now entitled to appeal against the decree of the 11th Deceme
" ber 1882, If that decree comes within the definition contained
in the second section of the Civil Procedure Code (XIV of 1882),
“the defendants are precluded from appealing by the Limitation
Act, which requires an appeal to be lodged within twenty days.
The question is, therefore, whether this order is a decwe’
within the meaning of that section. We think it is not. It

clearly was not an ad]udmatlon which, so faras regards the Court

making it, decided the ‘suit. ~Tt reserved to that Court the fur-
ther consideration of the case when the plamtlﬂ' %hould produce
the surveyor’s certificate. But it was contended, that this order
‘was analogous to an « order directing accounts to be taken,” and
“that the particular cases mentioned at thie close of the definition:
" of a“decree” were not exhaustive, but only explanatory “In that
case we should have expected that illustrations would have been
given.  Morcover, the words “ directing the aceountsto be taken
“are precise and techmcal ‘and as the orderof the 11th Decembel,
1882, does not fall within that descnptxon, we must hold that
. it is not a decree within the meaning of %ectlon 2, and thah
“the defendants are, there{'ore, at hberty to appeal. B

The next question which arisesis, whether the Coult had powe1
to determine the questions ralsed by the pleadmgs in the suit, or
whether it could do more than pass 3 decree on the certxﬁcate of the
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Government surveyor asto what might be due from one of the
patties to the other. The question is not free from difficulty ; but,

we think, upon the proper constr uct1on of clause 7 of the agreement
the certificate of the Government surveyor was a condition pre-

_cedent to the right tosue. In construing the clause it is to be

borne in mind that the object the Government presumably had in -

view was to provide a speedy solution for disputes which were

tolerably sure to arise out of the term in the agreement requiring
the adjacent owners to build with party walls, and, therefore,
itis a fair inference that in using the term “party wall” in

clause 7 they are speaking of walls built in pursuance of the

‘provisions of clause 1. If that be so, the reference of «disputes

as to the cost” of such walls must, we think, have been intended
to include all questions as to how such cost should be borne
in the event of their being built, Now the wall in question

“was undoubtedly built as a party wall under the provisions of

clause 1; otherwise it could not have been built equally on Lots
2 and 8, and it is clearly intended to be used by the owner of
Lot 2as a party wall. We think, therefore, that the real question
raised by this suit, viz., as to how the cost of this wall should be
borne, was.intended to be referred to the Government surveyor
by clause 7 of the agreement.

That being so, does the agreement to refer, oust the jurisdic-
tion of the Court ? Was the certificate of the Government surveyor
an antecedent condition to the right to sue? We think it was,
Tn Dawson v. Fitzgertld® the principle, which determined whether
the plea to the action that it was agreed to refer the question to
arbitration could be suceessful, is stated by Jessel, M. R., with his

“usual lucidity. I take the law as settled by the highest author-

ity, the House of Lords, to be this. There are two cases where
such a plea as the presentis successful: first, where the action can

-only be brought for the sum named by the arbitrator ; secondly,

where it is agreed that no action shall be brought till there has
been an arbitration, or that arbitration shall be & condition

precedent- to the right of action.”
Here there is no express covenant or agreement to. coﬁtnbute

tothe cost of the party wall, but it is left to be 1mphed from the

® LR, 1 Ex, Div,, 257,
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agreement to refer all disputés as to the cost of the party walls

to arbitration. In other words, the reference to arbitration was
intended to be a condition precedent to a right of action.

This view of the clause would appear to have been taken by
West, J., in his judgment in Cooverji Ludha v. Bhimji Girdhar®,
We must hold, thevefore, that the Court could only pass judg-
ment for Rs. 44 (as certified on the 5th April, 1883, by the

Government surveyor)against Coverji Luddha, Who was the lessee
of Lot 2 when the wall was built.

It-appéars, however, from Mr. Adams’ letter of the 5th April,

1883, accompanying the certificate, that this certificate was con- -

fined to the cost of the superstructure and defendant’s claim for
Porebunder stone in the front arcade, and that, as to the founda-
tions, Mr. Adams desired that before giving a certificate it should
be - determined by a court of law who was the owner of the
foundations—meaning, I presume, who built them.

In our view of clause 7 of the agreements Mr. Adams was
the person to decide this question as hest he could, and as this
action has already heen suspended at the plaintiff’s desire to
obtain a certificate, it should be again suspended to allow the

defendants to obtain a certificate from Mr. Adams after thw
expression of our opinion.

It remains to consider the plaintiff’s claim’ to make opemnm;
in the part of the wall to the cost of which the Covernment
surveyor has not made the defendants contriMite by his certi-
ficate. It was said that if the defendants do not share in the
cost, ib must be regarded as the plaintiff’s wall in which he may
make any openings he pleases. Although the materials, of which
it is composed, may be his, still the wall was erected under the
provisions of the agreement ; and although the owner of Lot 2
was obliged to allow it to be built partly on his land, it was only
for the purpose of its being used as a party wall. That it should
be used for a purpose inconsistent with the idea of its being a
party wall, would be opposed to what must be understood to
have been the true intention of the parties to the agreement,
whether of Government or of the lessees. It would be contrary

O I L. R.; 6 Bom,, 528,
- B 15083 : '
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to the reasonable intention of the parties that the plaintiff should
acquire the full right of ownership over the wall as if it had
been built on his own ground. ' )

We must, therefore, refuse to make the declaration prdyed for,
or grant an injunction against the defendants.

Attorneys for the appellants.——Messis. Hore, Conroy and Brown.
Attorneys for the respondents.—Messrs, Bomanjt and Hormasji.

FULL BENCH.
APPELLATE_CIVIL.

Before Sir Charles Sargent, Knight, Chief Justice, and My, Justice Kemball,
My, Justice West, and My, Justice Nandbhdi Hoaridds.

BA‘DHA'BA’I axp RAMCHANDRA KONHER (orieINaL DEFENDANTS
Nos. 1 axp 4), Arpmruants, v. ANANTRA'V BHAGVANT DESH-
PA'NDX (oRIGINAL PLAINTIFF), RESPONDENT. *

Vatan~-Service vatan—Adverse possession ageainst one holder how jfar a bay
against o succeeding holder—Judgment against one holder how far res judicata
against succeeding holder—Alienability of lands when services are abolished—Bom-
bey Act I1 of 1865—Bombay Act V11 of 1863,

Held (1). that, in the absence of frand and collusion, adverse possession for tivelve
years during the life-time of one holder of serv 1ce vatan lands is a bar to succeed-

ing holders, | /
{2). In the absence of frand and collusion, ]udgment against one holdel of service
vatan lands is res judicaia as regards a succeeding holder,
(3). Such lands become alienable when the services are abolished, except in
cases where there is a concurrent family custom operating similarly to keep the
vatan estate together. Such a custom may continue and may singly bind the hands

of the successive holders of the property after the former restriction has failed o

been removed. The abolition of the public duty does not alter the nature of the
estate. If the family custom forbids alienation beyord the life-time of the alienor,
the custom will operate equally after the patrimony has ceased to be a vatan, as
before. Where, however, such a concurrent custom does not affect an estate, then
when it is freed from its connection with the public office the reason 'msmrf from

“that connection for the preservation of the estate necessarily fails, and the lands

become'subject to the ordinary law of descent and disposal,

- * Second Appeal, No. 49 of 1883,



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 

