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above Rs. 5,000. The ‘Subordinate Judge seems to have heen 1333

under a misconception as to the wrong inclusion of a padav in Laxsmyax .

the famil b tl in fact, a mortgage on it held Bisatiam
y property, as there was, in fac ge on 2

by the defendant; but, after adding this to the ascertained value Bngﬁ;'

of’the 1mmoveablcs and such money. claims ¢f which there was

any evidence, the result is as we have stated. The items seem,

to have buen’recklessly, if not fraudulently, overvalued, and the -

Court is bouncu ﬁo exach a reasonable rcoard and obedmnee fo the

“intentions of the Lemslaturc.

For these 16%0115, e confirm the order appealed against wmh
cogts. :
Ovder confirmed,

ORIGINAL CIVIL.

L'e

Before Sir Chavles Sargent, K., Chief Justice.  On appeal before
Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice West.
1882

. THe LAND MORTGAGE BANK or INDIA (PrANTIFFS), ». AHMED- Mareh 21

BHOY HABIBBHOY avp KESOWRA’M RA'MA'NAND (DerespaNTs).* 93, 24, 25, 28, .

Nuisance—Noise—Smoke and fluf’ of mi(l——I,g;:unctz'on-—Damages-C’ombination of 3?113111){111:)’2{513’
injunction and damities—Specific Rehef Act I (of 1877)—Delay— Acquicscence— "(2 21, ?2, 24,
J’ ight of zpre_istoners to sue, ‘1"};157’1 g ?)9 ;

The plaintiffs were owners of the Grant Buxldxms situated at Colsba in W
Bombay. The said buildings comprised two three-storied blocks known respec- 1883 ?
tively as the eastern block and the western block. Each block consisted of four  argreh 203
divisions, those in the eastern block being numbered respectively Nos.1, 2, 3, and 4, April 2, 5, 6,
and those in'the western block being numbered Nos. 5, 6, 7; and 8. Each block “1)% 1?.’7 1126 13,
contained thirty-fgur sets of rooms. The plaintiffs became owners of the Grant i
Buildings in 1868, and had ever since derived a considerable income from the
rooms by letting them as dwelhng rooms to Europeans at an average rent of
Rs. 50 a month,

The defendants were owners of an adjacent cottou mill known as the Nicol
Mill, which was erected in 1873. Prior to 1873 the site of the mill was ocenpied
by the buildings of the Hydraulic Press Company, which were erected in 1868,
Thesge premises were in 1873 purchased by the Nicol Press and Manufacturing
Company, who thereupon proceeded to build the Nicol Mill. On the 8rd August,
1874, the erection of the mill having then just commenced, the plaintiffs’ solicitor
wrote to the Secretaries.of the Nicol Press and Manufacturing Company as
follows ;—¢¢ It is rumoured that it is intended to carry on the business of spinning

# Suit No. 57 of 1881.
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and weaving in the buildings now being erected. A business of this nature car-
ried on-so close to the Grant Buildings will rénder our clients’ property compara-
tively valueless, and we are instructed to bring this fact to your notice and to say
that the Bank will not permit any business of the kiad to be carried on to the
detriment of their property.” To this letter the Company replied that the Lusi-
ness of the Hydranlic Pr&s Company had been previously carried en by that
Cc>x11pa113 on the same site without any remonstrance either from the plaintiffs or
from the occupants of the Grant Buildings ; that the value of the plaintifty’ pro-
perty weuld e increased, not depreciated by the crection of o new mill; that
ike plaintiffs had been ayave of the intention of the Nieol Compruy to convert
the Hydraulic Press Company's premises into a spinning and weaving mill, <zad
that they should have entered their protest months hefore ; “that under the cir-
cumstances the plaintiffs had no right tcointerfere in the woiking of the mill; and
that the Nicol Gpmpany thercfore intended to continue the erection of the build:
ing and to use it, when completed, for the purposes of the Company.

The mill was completed and commenced working in June, 1876, with 13,644
spindles, there being room and engine-power sufficient for 40,000 spindles and 250
additional looms. In March, 1877, the number of spindles was increased to 19,832, '
which tas thé number in the mill at the date of suit. Since March, 1874, the
castern block of the Grant Buildings had been closed and not offered to tenants,
the demand for rooms of that character having been only sufficient to fill the
western block.  In 1878, however, the demaad 2igain increased and the eastern
block was re-opened and let to tenants. Division No, 1 being opened in January,
1878, and Division No. 2 in March, 1878, Division No, 3 in November and Divi-
sion No. 4 in December, 1878, Complaints having been received from the tenants
of these divisions of the nuisance arising from the Nicol Mill. the plaintiffs in-
December, 1878, sent instructions to counssl to prepare a plamt a'famst the Nicol
Pressand \Ianufacturmrf Company,- On the 26th of that montb, however, A resolu-
tion was passed to wind up the Company and the working of the mill was discon-
tinued.. In consequence of this no plaint was prepared, but the plaintiffs’ solicitor
sent a notice to the Liquidators of the Company referring to what had taken place
and warning them not to sell the mill without giving the purchaser notice of the
plaiutiffs’ intention to take proceedings against any person who should recommence
to work themill, Advertisements to that effect were also published in the ¥ng-
lish and native daily newspapers. On the 9th August, 1880, hearing that th'é mill
was to.be put up to anction, the plaintiffs sent to the Liguidators a similar notice.
On the 25th August, 1880, the defendants’ mill was put up for sale and-the notices
were read out by the plaintiffs’ solicitor. The defendants were present and heard
the notice read. The defendants purchased the property for Rs. 3,61,000, and the-
On the 1st January, 1881, the mill recommenced

On the 26th January, 1881, a notice was
sent to the defendants to discontinue the working of the mill on pain of a suit,

The defendants replied denying thé nuisance and stating that any suit would be

defended. The suit was filed on the 5th February, 1881, The plaintiffs alleged a

“nuisance, cspecially to the tenants of the eastern block of the Grant Buildinés

arising from the noise, smoke and cotfon flaff and smells issuing from the defend-
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ants’ mill, They complained that the said nuisances would be much increased when

the defendants carvied out their intention of completing the number of spindles

and looms for which the mill was built. They prayed for an injunction and
~ Rs. 1,000 dawages, The défendants denied the alleged ndisance and contended

that the plaintiffs were debarred from the relief claimed,

At the time of the filing of the suit the only rooms fh the Grant Buildings that
_were vacant were the following :—In the east block two rooms in Division Nos-d,
one room in Un vision No. III, and one room in Division No. IV, In the west
block five xoouw,\\ ¢re vacant. The total net rental of the vacant rdoms was
Rs. 359 a mon'th, and of the occupied rooms Rs. 2,410. ¢ Evidence was given that
many tenaits had vacate d their rooms in¢he east block on account of the nuis-

ance experienced from thie mill, but that the demand for rooms was so great that.

other tenants were found to 11 the vacancies almost as soon as tléey occarred.

At the time of the hearing of the suit four rooms were vacant in the east block
and none in the west block. Between the date of the filing of the suit and the hear-
ing, changes had been effected in the mill which decreased the nuisance, e, g., new
boilers were erected, JSmokeless coal was used, screens, steam-jets and baffle-plates

» were introduced. In order to diminish the noise double fixed windows were put in
on the north side of the mill asid the cog-wheeled gearing was bricked up.

At the hearing it was contended-—(1) that the mill was o nuisance ; (2) that even
if it was, the plaintiffs were debarred by their conduct from obJectmg ; (3) that
the plaintiffs being reversioners ‘Wwere not entitled to sue,

Ield, on the evidence, that tho plaintiffs were not debarred from suing by acqui-
escence or laches, but that the defendants and the previous owners of the mill had
been at every stage acquainted with the plaintitfe’ intention to resist the working
of the mill if it prdved to be a musance H

@) Pl e working of the mill was a nnisance to the occup&nts of Divisions
2,3 and 4 by reason of (s) the noise and also by reason of the (b) smoke and
cotton fluff issning from the mill during the monsoon ;

(3). That the only cause of action on which the plaintiffs could rely in support
of their claim to an injunction was the diminution in the value of their property
-owing to the working of the mill being a nuisance in respect of the four rooms
vacant in Divisions N 0%. 2, 3 and 4, at the time of the filing of the suit; '

{4). " That the efficacy of the changes and improvements made by the defend-
ants after the filing of the suit for the purpose of diminishing the nuisance com-
plained of depended so much on the good intention and constant personal care of
the defendants and their servants that it ought not to influence the question of

- injuvction when once the nuisance was proved to have existed ; )

(5). That although (the plaintiffs being st the date of the suit entitled only to
complain of the nuisance as to four out of sixty-eight sets of rooms) it might be said

there was no material diminution of the value of the property arising from the

" nuisance, the Court in considering the propriety of granting an injunction would
“have regard to the fact that the injunction, if granted, would render it unneces-
sary for the plaintiffs tobring an action in respect of all the other rooms in Divisions
Nos, 2, 3 and 4 after giving the fenants notice to quit, and so prevent that multi.
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© 1883 plicity of suits on which an injunction is authorized by section 54 of the Specitic
THE LasD Relief Act. Under the special circumstances of the case the question whether
Morreacg oD injunction should go, should be dealt with as if the plaintiffs had a rlght of

B}NK OF  action in respect of all’the rooms in Divisions Nos. 2,33 and 4 ;
NDIA

- A e {6} The only interestof the plaintiffs in the Grant Buildings being a pers
AnMEeEvBHOY : i .
Hapiponoy Sonal interest and the only ebject of the plaintiffs having been to secure - the
_ AND © highest value for their property, and considering that, from the nature of the case,
1};‘ :;;i‘;z; ;{_ an m]lmctlon, such as the plaintiffs praycd for, would place the dcfcmlants entirely
- in the pov'er of the plaintiffs, the relief given to the plaintifts sitey 14 assume the
form of pecuniary compensation rather than of an injunctiou, and directed further
evidence to be taken as to the diminutiot i in value of the plaintiffs’ pr operty caused
or likely to be caused by the nuisance so far as it affected Dl\“lSlOl]‘! Nos. 2, 3,and ~
4 of the eastern, block :

‘
After taking fuxthm evidence the Court considered that the case would be Lest

dealt with by a combination of damages and injunction ; and made on order foran
injunetion to issue against noise, smoke and cotton fluff so as to be a nuisance to
the plaintiffs as owners or to their tenants for the time being of Divisions Nos. 2,
3and 4. Such injunction not to issue in case the defendants should pay to the
plaintiffs the sum of Rs, 40,000 before the cxpiration of a fortnight from the date
of .the decree. In the event of the payment of the said sum to them, an injunc-
tion to issue restraining defendants from working the said mill otherwise than

- with closed double glass windows on the side nex» the Grant Buildings, and zyls:o‘
restraining defendants from allowing any smoke or cotton fluff to issue so as to
cause such nuisance as aforesaid with liberty to plaintiffs to apply in case tho

_mnoise be materially mcreaqed beyond what it is at present,

On appeal,

" Held per Batiny, C. J. (Acting), and Wesr, J., that admitting tHae>inoney
- compensation was a right form of relief, it should be compengation measared by
the premisgs not owned but occupied by the plaintiffis; in other words tﬁe
rooms unlet.” It was only in respect of these that the plaintiffs were competent
to sue, and they could not be entitled to compensation on a more extensive
ground, It was only inrespect of the rooms in question that the present suit
and the decree therein could guard the defendants against furthe). actions. }AnA
award of Rs. 40,000 to the plaintiffs could not prevent any tenant of the 1(60ms
aﬁ'ected by ‘the nuisance from suing the defendants on the same grounds as’were
taken by the plamtlﬁ's in this suit. It would be unreasonable that the defend-
ants should he made to pay as daniages in bulk to persons not legally enhtled
what they might have to pay ower again to those who are or may be entitled
in detail. . For the damages arising to the plaintiffs on account of the rooms unlet
at the ilisti_tution of the suit, Rs. 1,000 would afford sufficient compensation, and-
the sum awarded should be reduced to that amount.

'

The decree was varied accordingly and a clause was’ also inserted, distiﬁctly

: prov1dmg against any incredse of smoke, cotton fluff or noise of machinery
beyond what subsisted at the.date of the decree, and further provxdmg that in case
_any invention should be made hy which the nuisance might casily be diminished,
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the decree was not to be deemed to prejudice the right,.if any, the plaintiffs
asowners or the tenants of the Grant Buildings to require the defendants to
introduce such invention into the said mill so as to cause the least annoyance
reagonably pussxble.
» TaIS was a suit for an injunetion to restpain a nuisance caused

by the working of the defendants’ cotton mill, and for damages.

n:a

The plamtlﬁs were owners of certain premises known as the
Grant Buﬂr’; figs, situated at Coldba, in the Island of Bombay.
Fhe fivsh Jefendant Ahmedbhoy Habibbhoy was the real, and
the second deféndant the nominal, owner of an adjacent cotton
mill known as the Nicol Mill. ©

The Grant Buildings consist of two large three- stoned blocks
running in a line nearly due east and west, separated from each
other by a narrow cart road, the two blocks being similar in all
respects, and known respectively as the eastern and the
western block.  Eack block is divided into four divi-
sions with separate staircases, each division (above the base-
ment) being divided lnto several large rooms running right
through the building and having windows at both ends, the
easternmost and westernmost rooms in each block having
also east and west windows respectwely north and south.
" These roomg:wre again variously divided into sets of smaller
rooreseso-“Compartments by Tneans of partitions of wood and
canvas about -seven feet in height, each set communicating
by ‘an outer door with a staircase common to all the rooms
in that division. Kach division bears a number, the num-
bers running. from 1 to 8, the east block comprising Divisions
Nos. 1,2, 8, 4 and the west block comprising Divisions Nos. 5, 6,7
~and 8. Each block contains thirty-four sets of rooms (exclusive

of the rooms on the basement which are not used. as dwelling

rooms), the two end divisions of each block containing each. ten

sets of rooms, and the two mid-divisions each seven sets of rooms,
- Some of the rooms in each division are contained, not in the main
building of the block but in projecting wings, two of which in
each block run out from the main building or its southern side
to the extent of 40 feet, affording extra room accommodation to
the first and second floors and a flat roof or terrace to the third
floor, These projections occur midway between each successive
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pair of divisions. The plaintiffs have for many years past derived
a considerable income from the rooms by letting them as dwelling

rooms to Europeans at an average rent of Rs. 50 per month,

The defendants’ mill is to the south of and runs parallel tq
the eastern block of’plaintiffs’ buildings throughout its entire
length at & distance of 70 feet from the windows in the main.
south wall of the latter and only thirty feet from uhe wmdo“ 5 In
the south wall, a road 30 feet wide intervening bebween the mill
aud the low wall thh bounds the plaintiffy’ premises on the south
side, The mill building which i is a larger buﬂthnd than either

‘block of the Grant Buildings consists of a ground floor and two.

upper floors, and has two chimneys at its western extremity—the
one, the main chimney, for carrying off the smoke, 101 feet in
height ; and the other, an iron tube 73 feet 6 inches in height,
running up alongside the former on its northern side, and used
for carrying off the dust and cotton flaff emitted by the mill
The centre of the base of the main chimney is distant 120 feet
from the south-west angle of the main walls of the eastern
block of the Grant Buildings. The engine which drives the
mill; as well as the gearing which communicates the motion to
the spinning machinery on the several floors are both situated

“towards the western end of the building, the latics. bemg what

is technically known as coo'-wheeled gearings and lunuﬁ}“sffrom

-the floor to the top of the building. The preparing machmery

including the blowing machinery and all the machinery in the
eard-room, covers the larger part of the ground floor. The other
floors are occupied by the spinning machinery, which, however,

‘only covers a portion of each floor, the mill being capable bf

working some 15,000 to 20,000 motre spindles than it actually

Close to the westexrn block of the Gxant,Bulldxngs is the
«Cotton Green”, a large open piece of ground, on which cotton

~ js exposed for sale. From November to the beginning or mid-

dle of June the trafic along the north and west faces of the
Grant Buildings and in all parts of the Cotton Green'caused by
the cartage of bales of cotton to various parts of the Cotton
Green and from one part of the Cotton Green to another, is
very considerable. By the ‘beginning or middle of June, how-
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~ ever, when the rainy season commences it ha,s wholly ceased, and
for the next five months there is no cotton traffic at all.

The Grant Buildings-were built about. the ye4r 1836, and in
1865 were mortgaged to the plaintiffs for a sum of Rs. 7,50,000.
In 1867 the plaintiffs entered into possessmn, and in 1868, the
mortgagor having become insolvent, the property was put up to’
auction andot}ée Plaintiffs became the purchasers for a stm of

>Bs. 2,50, OOO“ _ ¢

The N1col Mil - was built by “a company called the Nicol
Press and Manufacturing Company in the year 1874-75, on
the site previously occupied by a press company “called the
Hydraulic Press Company. The buildings of the Hydraulic

~ Press Company, erected in 1868, consisted of two low single-
storied blocks, oneto the south of each of the two blocks of the
Grant Buildings. When the Nicol Press and Manufacturing
Company purchased this property in 1873 they knocked down the
easternmost of the two blocks, and substituted the larger pre-
mises above desecribed as the INicol Mill. The other, the western
block of buildings erected by the Hydraulic Press Company, re-
mained as it was, and was afterwards used, both by the Nicol,
Press Manufacp ying Company as well as by their suceessors the
defendfmjs‘, férely as godowns for the storage of cotton. The -

chimney erected, by the Hydraulic: Press Company was also .

allowed to stand, and is the chimney above described as the main
chimney of the Nicol Mill, the only alteration subsequently
in it being an addition to the top of it of an iron eylinder 6}
feet in height which brought up the extreme height of the
chimney to 101 feet. :

The purchase by the Nicol Press and Manufacturing Company
of the premises of the Hydraulic Press Company occurred in -the
‘latter end of 1878. On the 3rd August, 1874, the solicitors of
the plaintiffs wrote to ‘the Secretaries of the Nicol Press
‘and Manufacturing Company as follows:— It is rumoured
that it is intended to carry on the business of spinning and

weaving in the buildings now being erected. A business of this
nature carried on so close to Grant Buildings will render our
tlients’ property comparatlvely valueless, and we are instructed

8 11392
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to brin this fact to your notice and to say, in case the ru-
mour may be correct, that the Bank will not permit any business
of the kind to be carried on to the detriment of their property.
We are instructed to give this early notice that the company’
may be spared any seless expense.” ‘

= The erection of the new building had then but Just been com-
mencegdl, the removal of the old foundations not h;wmcr been
sanctioned until the 20th June, 1874, On the 20tn ,Au(rust the‘
Nicol Press and Manufacturing.Company, through theimsolicitbis,
replied to the above letter of the 3rd Aug ust .in the following

~words — 9

" #We are instructed on behalf of the Company (the Nicol Press
and Manufacturing Company) to inform you that the Company
are much surprised at the statements contained in your letter
under reply, for, in the first place, your clients must be welle
aware that the site of the buildings now in course of erection was
until recently, the site of the Hydraulic Press Company’s pre-
mises, which latter Company for scme years carried on the busi-
‘ness of pressing cotton there, by steam-power, without any re-
monstrance on the part either of the owners or occupants of
Grant’s Buildings, although the business of the Hydraulic Press
Company was in its nature quite as likely to rend\\vour clients’
property valueless as'the business which the Nlcol Press Com-
pany proposes to carry on there is likely to prove, and in .the
next place the Company consider that the effect -of carrying on
their spinning and weaving business at Coldba will be not to
depreciate the value of your clients’ property, but on the contrary
to add considerably to its value. K

“We are also instructed toinform you that the Company con-
sider your clients should have entered their protest some months
ago, if they seriously meant to object to the Company’s business
being carried on ‘at Coldba, as they must have been fully aware
for a long time past that it was proposed to convert the Hydrau-
lie Press Company’s premlses into spinning and weaving mills.

“The intention of the Company to. do this was plainly ex-
pressed by an advertisement in the leading local' English and

. Native newspapers of the 9th, 10th, and 11th February last.
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“Under these circumstances the Company do not consider that
your clients have any right to interfere in the working of the

’Compaﬁy s mills, and the Company therefore jntend to continue -

the erection of the buildings, and, when completed to “use the
buﬂdmds for the purposes of the Company.®

The erection of the mill was proceeded W1th and on the 1lth
June, 1878 sphnmnO' was commenced with only 13,644 spmdles,
the bulldmcD and the engine-power according to the report of

e d'n‘eq.tms being sufficient for the Workmg of 40,000 spindles,

while the oodown %o the south of the west block of the Grant
JBuildings was capable of holding in addition 250 looms. In March,
1877, the number of spindles was increased to 19,832, which
remained the number in the mill at the time this suit was
brought. Af, that time, and ever since March, 1874, the eastern
block of the Grafit Buildings was closed and not offered to tenants,
the demand for rooms of that character being then only sufficient
to fill the western block. By 1878, however, the demand for
accommodation of that charactm had again increased, and the
eastern- block was accordlntﬂy gradually re-opened and let to
tenants at the usual rates—Division No. 1 being opened in the
month of J: anuary, Division No. 2 in March.

In Dece », 1878, instructions to prepare a plaint against
the NiceiPress and Manufacturing Company were sent to
counsel. On the 26th December, 1878; a resolution was passed
to-wind up voluntarily the Nicol Press and Manufacturing Com-
pauny.and the working of the mill was at the same time discon-
tinued, and on the 11th January, 1879, that resolution was con-
firmed. In gonsequence of this and by counsel’s advice no plaint
was actually prepared, but, instead, the plaintiffs’ solicitors sent a
notice to the Liquidators of the Nicol Press and Manufacturing

“ Company in which, after dwelling on what had already taken place
between the plaintiffs and the Nicol Press and Manufacturing
- Company, they continued—Under these circumstances in Decem-
ber last we laid instructions before counsel for a plaint by the
- Bank against the Company, to obtain an injunction restraining

~ them from working so as prejudicially to affect the said Grant ‘

Buildings, snd we now write to inform you that this plaint has
not been filed, because the Company has ceased working and is
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in liquidation, and for no other reason, and we beg to give you

distinct warning not to sell the mill or in any way deal with it

as a going concern without giving the purchaser or assignee .
notice of the Bank’s determination to institute proceedings at
once against any pirson or persons who may recommence the

Working of the mill.”

]
Advertisements warning intending purchaséys that a suit

would be brought against any one who again worked the mills
were ab the same time published in the English,.and Nabive dally
newspapers in Bombay. On the 30th January,1879, the solicit-
ors of the dLiquidators replied :—“Our clients deny any right

" on the part of your clients to object to the working of the Com-

pany’s mill at Coldba, on the score of annoyance caused by
noise, cotton fluff and fibre, or any other caus?." The Company

has been working continuously since the beginning of 1876, and.

during that period no proceedings have been taken against it on
the ground of the alleged nuisance, and it is now somewhat late
in the day to urge this complaint.” ,

On the 3rd December, 1879, Mr. Greenwood hearing that ‘thé’
mill was about to be put up to auction wrote to the Liquidators
forwarding a copy of the notices which had prevroksly been pub-

 lished in the newspapers and calilng upon them ty=zange such

notices -to be read at the auction sale. At the gale, which took
place on the 6th December, the plaintiffs’ solicitors attended and

‘read out the notice in English and Gujaréti. No sale was, hew-
- ever, then effected. In January, 1880, and again in June, 1880,

Mr. Greenwood hearing that the mill was about to be sold

_privately, sent to the intending purchasers similar notices, On

the 9th August, 1880, hearing that the property was again aboub
to be put up to auction the notice similar to that of the 3rd Decem-
ber, 1879, was again sent to the Liquidators. The notice con-
cluded :—“T may add that in consequence of the Nicol Mill

- having stopped working, the eastern block of Grant Buildings,

which was closed in 1874 and re~opened in 1878,is now all bub
completely tenanted ; and that the rental of both blocks of those
buildings has increased by about 200 per cent., “which circum-
stance I desire may be brought to the notice of those persons
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who may be present at the sale.” The Liquidators replied in

much the same terms as those employed in the previous reply of |

» the 30th January, 1879. The property was put up for sale on
' the 25th August,1880,and the notice was read out by the plaintiffs’
solicitors as on the previous occasion on thedth December, 1879.

Both the defendants were present on that occasion, and heard the

notice read> A tenantof the Grant Buildings was also present,
and stated’ thal; he would proceed against any purchasér -who
> wmarked the mill. The entirc mill property was sold ‘on that day
nommally to the second defendant, the first defendant being the
real purchaser, for Rs. 3,61,000, and the sale was afterwards con-
firmed by the Court. The mill and its contents fiad cost the
Nicol Press and Manufacturing Company between Rs. 9,00,000
and Rs. 10,00, 000. On the st January, 1881, the mill recom-
menced regular work, having been idle for a penod of just two
'years. '

On the 26th January a notice was sent to the defendants to
discontinue the working .of the mill on pain of a suit. The
defendants replied on the 28th denying the nuisance and stating
that any suit would be defended. On the 31st January, 1881,
instructions for the plaint were sent’ to counsel, and on the 5th
February, 18/1’ the plaint was filed.

The evidence crlven on either side, so far as it is matenal to the -
points at issue in the case, is fully dealt with in the Judgment of

Sargent, C. J.

At the hearing the following issues were raised — .
1. Whether the plaintiffs can maintain this suit ?

2.. Whether the working of the defendants’ mill has caused or
now causes such nuisances as are in the 17th paragraph of the
plaint alleged or any of them ?

3. "If so, whether the plaintiffs are not debarred, by lapse of

time and acqmegcence, from the relief prayed?

4. Whether the plaintiffs have sustained any or what dama-

ges as in plaint alleged ? :
" 5. Whether the plaintiffs are entitled to the relief clalmed or
any part thereof ? . g
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The Hon. F. L. Latham (Acting Advocate General), Inverarity
and Anderson for the plaintifis.

Pigot, Lang apnd Russell for the defendgnts.
Latham for the plaintiffs.—The main questions in the suit are—

(1) Is the defendairlts’ mill a nuisance ? (2) Arc the plaintiffs now
«dcbarred from objecting to it? There is a third point as to

Riminaxp, whether the plaintiffs can maintain this suit. That point I shall

deal with in reply. On the first point the evidence will be,
conclusive. As to the second,point, all the authoritics are in‘our
favour. Mere delay short of twenty years, u};less it amounts to
acquiescenge, does not affect the right to sue. Here, as the mill
only began to work in 1876, therc is clearly no question of
delay. The defendants must, therefore, prove acquiescence. The
facts of the case, however, show that the plaintiffs could not
have done more than they did in objecting to the mill and in
warning the defendants. Acquiescence is something positive
which makes it inequitable to sue. Delay is simple lapse of
time. “ Acquiescence which deprives a man of his legal rights
must amount to fraud”: Willmott v. Barber®, Crump v. Lambert®,
Tipping v. 8t. Hilen’s Smelting Company®, whic¢h was a stronger
case than this, as there the delay was greater and an interlocutory
injunction was granted. As to the differencs between the
acquiescente which debars from ihterlocutory. injunc'?lon and that
which debars from perpetual injunction see Kerr on Injunctions
(ed., 1878) 20. Nothing less than twenty years will take away

" plaintiffs’ right, and the time at which the cause of action

accrues is when the injury amounts to a nuisance: Ball v.
Boy®, Smith v. Smith®, Sturges v. Bridgman®, Fullwood
‘v. Fullwood™. The right to impose a nuisance is an easement:
Gale on Easements, 483. Sections 26 and 27 of the Limitation
Act XV of 1877 therefore apply. An injunction is our right:
Gullick v. Tremlett® in which an interlocutory injunction was
‘granted, Saville v. Kilner®, Jamnddds v. Atmdrdm Hurgovan®®.
As to the discretion to give damages for past and prospéctiV&
k ) 15 Ch, Div. at p. 105 per Fry, J. (9 11 Ch. Div, 852.
_ (& L. R. 3 Eq. 409, ‘ () L. R. 9.Ch. Div. 176.
. () L. R. 1 Ch. Ap. 66. : (®) 20 W, R.'858. -
© {4 L. R. 8 Ch. Ap. 467 at p. 470, ) 26 L. T. (N. 8. 277.
®) L. R, 20 Eq. 500, (9 I L, R, 2 Bom, 133, -
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injury instead of an injunection: Crawford v. Hornsey Steam __ 1883
Brick Company ®, We claim an injunction. We have suffer- TazLaxp

ed damage and are likely to do so in the future: Specific Relief ”if’ﬁﬁ‘ff
" Act I of 1877, sec. 54. ' Iszu ,
[SarcENT, C. J.—Your case would be strori¥er if the plaintiffy %’:’;f;;’g’(‘ff
lived in the building instead of letting it to tenants.] w _ AND

. . . KEsowrAM
On that fJomf;see Wilson v. Townend . We were in posses- Rf;‘zm,,,

sion of part>when suit was brought. Possession of part is
‘Poession of the whole. The reversioner’s right is denied by
reason of lapse of timé. That is sufficient to entile the plaintiffs
* 1q sue. ‘

Pigot for defendants.—Under the circumstances of this case
the Court cannot grant an injunction. The Court may possibly
give damages but not an injunction: Aynsley v. Glover ®.  In
the first place the plaintiffy’ delay has been too great.

[SARGENT, C. J.—The east block was not opened until 1878, and
just as plaintiffs were about to sue, the mill ceased working.]

Further, the suit of the plair#iffs is not genuine. It isan attempt
to coerce the defendants to buy their property at their own price:
Isenberg v. Bast Indian House Estate Company ®, Under the
Specific Relief Act (I of 1877), section 54, the plaintiffs cannot get
- an injunctiornless they show<that damages cannot be assessed :
Crawford v. Hornsey Steam Brick Company ®. In Aynsley v.
Glover ® Jessel, M. R., says he would not grant an injunction in
- & case where the plaintiff’s loss was slight and the loss to the
defendant would be great. Here an injunction would cause
enormous loss to the defendant. It would stop the mill. Sec-
tion 54, cl. (b) of the Specific Relief Act in effect provides that
no injunection shall be granted if the prospective damages can be
calculated, in effect giving to this Court the same powers as are
conferred on the Court of Chancery by Lord Cairns’ Act. The
plaintiffs must show that it is impossible to assess such damages.
‘Thisis certainly a case in which damages would be adequate relief:
National Provincial Plate Glass Insurance Company v. Prudential
Assurance Company @, Kino v. Rudkin ©, ‘

) 45 L, J. Ch. D, 432. ' 9 3 De. G. J. and 8. 263.

1 Dr. and Sm. 324, . () 6 Ch. Div. 757,
®) L R, 18 Eq, 544 ; L. R, 10Ch. Ap. 283. () 6 Ch.:Div. 160,
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1883 [SarcEnT, C. J.—It is difficult to suppose that the pecuniary
Trne Lasp  damages would not afford adequate relief, but you must show
Mﬁ;ﬁ?‘(‘,’: that there is some standard for ascertaining them. How, for in-'

Isp1a  ggance, can you say what the cffeet would be of the erection of a '

Ammeprroy rival building unafiveted by any such nuisance.]
Hanirpior

Koo g That cannot be taken into consideration: Hadley v. Bazen-

Rimiraxo, dale ®. In Wood v. Sutcliffe @ such a caleulatidh, hewever, was
found possible. Again, the plaintiffs here sue for's nuisance to,
third parties, viz., the tenants of the Grant Buildings. © The only
allegation is that their comfort is interfered with, but there has
never beenw remonstrance or complaint addressed by the tenants
either to the Nicol Mill Company or to the defendants. There
are two classes of cases of nuisance in which an injunction is
granted: first, where property is depreciated by the- alleged nuis-
ance ; secondly, where personal discomfort is caused fo the plaint-
iff.  Depreciation of the letting. value of property does not come
under the first class : Tipping v. St. Helen’s Smelting Company ©.
In that case the injury was to the property itself.

[SArgeNT, C. J.—Do you contend that you can sue for actual

injury to the property itself but not for injuryto the enJoy-
~ ment of the property?] -

I say that a reversioner cannotr sue for an injui'\)?%{) the enjoy-
ment. If theinjury to the enjoymentis not permanent in its
nature it is not an injury to the property, and the reversioner
cannot sue: Mumford v. Oxford and Worcester Railway Company ),
Simpson v. Sarage ¢, Mott v. Shoolbred ®, Jones v. Chappell @,
Cooper v. Crabtree ®, Broder v. Saillard ©, Clowes v. Staffordshire
Water-works Company®®. These authorities show that such 8
nuisance as that caused by a mill is not permanent.

- [SarcexT, C.J—1It is morally certain that this mill will con-
tinue working. That certainty diminishes its present market

~ value. It seems a strange thing to hold that the owner cannot
* sue for the injury on the ground that such an injury is only “in

" () 9 Exch. 341. ' ® L.R. 20 Eq. 22.
® 2 Sim, N. S. 163. ™ L. R. 20 Bq. 539,
® 11 H, L. 642. ® L. R. 19 Ch. Div. 193.

@1 H. and N. 34; 26 L. J. Ex. 265. ) 2 Ch. Dir. 692.
()1C.B.N.8.347;26 L.J,C. P.50. 10y L. R. § Ch. Ap. 125.
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expectation.” A jury would certainly consider the injury « per-
manent” if the matter were left to them.]

The law considers that if the injury is roal the occupier will

sue. The case of Wilson v. Townend ® cited by the other side was ~

long prior to the cases just mentioned and must be held to be
overruled. ~The case of Bell v. Midland Railway Company @ ig
the only one agninst us. In that case Willes, J., expressed dis-
) approval of(ﬁle cases I have cited. There is no case in Whlch a

“Tandlord has succeeded in a suit ip which he only proved damage

_to his tenant.

> [SarcexT, C.J.—~Would he not succeed if he sho‘ved that the
value of his property was affected 7]

Not if the value was affected only by reason of annoyance to

tenants. The only cases in which the landlord has succeeded are

(1) where the occupier of the property has joined in the suit:
Broder v. Saillard®, Jones v. ChappellO), or (2) where besides dis-
comfort to the tenant some injury was shown to the property
itself, or (3) in cases of avnuisance permanent in its nature.
Under the Specific Reliet Act, section 56, clause \(k), an injunction
cannot be granted where the plaintiff bas no personal interest in
the maiter: Pentne y v. The Lynn Paving Commissioners®, The
rule laid d<@n can cause no fnconvenience beeause Jandlord and
tenant can Jom in the suit. '

Inverarity in reply.—There are three questions before the
-Court : (1) whether the plaintiffs have proved defendants’ mill to
be a nuisance from its noise, smoke and fluff ; (2) whether, if so,
the plaintiffs can sue; (3) whether damages or an injunction should
be given. I will deal with the second question first. I contend
that in India under the Specific Relief Act the plaintiffs can
sue although not in possession ; but if not, we say they are in
possession. The English cases do not allow a suit based ‘merely
on an apprehension of injury, but in India the Specific Relief Act,
section 54, allows an injunction where the defendant “threatens

“toinvade the enjoyment of property.” There can be no doubt -

- that the erection of this mill close to the defendants’ property is
() 1Dr, & Sm, 324 ) 2 Ch. Div. 692.
© ®10C,B,N,8.287. | L. R.20 Eq. 22
. ® 13 W. R. 983,
B 1139—3 '
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a threat of invasion. It is an interferenco with the right of
property. At the time the suit was brought the longest lease
held by any of the plaintiffs’ tenants was from year to year,
Most of the tenants were only month]y&tenants. I submit the
Court should have r2gard to the length of the reversion and con-
gider whether the evil complained of is likely to be in existence
when the reversioner comes into possession. It woul& be absurd
to hold that the plaintiffs are precluded now from" sving bub may
sue as each room falls vacant Gale on Easements, 649 “If ther
property would on sale bring a” smaller price that is surely an

injury to the reversioner’s interest.

[SARGENT C. J.—The Master of the Rollsin Jones v. C’happell(‘)
says: “It appears to me I am not able to overrule Simpson V.

Savage’. ’ .

He evidently did not very highly approve of the demsmns
hlmself. In the cases anterior to Mumford v. Ozford and
Worcester Railway Company® the decisions are in our favour.
Jesser v. Gifford®. Counsel commented on Simpson v. Savage! ,
Bell v. Midland Railway Company®), Orump v. Lambert®, .
Johnstone v. Hall O, Hosking v. Phillips®, Ball v. Ray®);
Broder v.' Saillard®™, Simper v. Foley®, Wilson v. Townend?,
Aynsley v. Glover®, and contended that the deé"vons were in-
consistent. *

Next ; what is the remedy to which the plaintiffs are entitled?
We claim an injunction: Specific Relief Act, section 54 and illus-
trations (s) and (#). In every case of noise and pollution of air
an injunction must be granted, for it is impossible to assess dam-

~ agesinsuch cases. Aninjunction must be granted in all cases

which come under section 54, unless section 56 applies. Outside
this latter section the Court has no discretion. At anyrateifsection
54 applies to our case the onus of showing that we are not entitled
to an injunction is on the defendants. No pecuniary damages

M L. R. 20 Eq. 539. ® 3 Exch 168 ;see p. 182,
® 1 H and N, 34. ® L. R.8 Ch. Ap. 467. ,
(3 4 Burr. 2141, (10) 2 Ch. Div. 692; 45 L. J. Ch. 414
@ 1C. B.N. 8, 347, (1) 2 J, and H. 555,

- (6) 10 C, B, N. §.287. (12) 1 Dr. and -Sm. 324, , :
® L. R. 3 Eq; 409, (%) L' R. 18Eq, 544; L. R, 10 Ch. :

- (0 2K, and J. 414, - Ap. 283,
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would compensate us: Stmght v. Burn®, a case subsequent to Lord
Cairns’ Act of 1867 ; Stokes v. City Offices Company®. ‘In Fritz v.
'Hobson® Fry, J., said that “damages cannot be adequate sub-
stitute for injunction unless they cover the whole area which
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would have been covered by the 1n3unct10n”®Ko ehl v. Burrell®), Ammeozmov

Crump v. Lambert®, Sturges v. Bridgman®, -Feclesiasticale
Commissiondrs w. Kino®, It would be impossible to assess
damages.

‘“SARGE\I'}‘, C J.—The plaintiffs ip this suit are the owiers of-
the two blocks of buﬂdlIIO"S at Coldba known as Grant Buildings,
and they seek by their plaint to restrain the defendants asthe
owners of themill lying immediately to the south of, and parallel to
the said buildings, originally built by the Nicol Press and Manu-
facturing Company, from working or using the said mill so
as to occasion nuisance to the plaintiffs, or any person occupy-
. ing the said Grant Buildiiigs by reason of (a) the noise made in
the working of the engines, machinery and gear on the defend-
~ ants’ premises ; (b) the discharge or escape of dust, fluff, cotton
flakes or particles of cotton and of smoke from the defendants’
premises ; (c) the escape of noxious smells and odours from the
said premises.

. The defend s by their written statement - demed that the
: WOI‘kan‘ of the m1ll caused any nuisance to the Grant Bulldlngs ;
but urged that, even if it did, the plaintiffs are now debarred
from seeking the relief in the plaint claimed, and subsequently at
‘the raising of issues took the additional objection that the
plaintiffs could not maintain the suit.
It is not disguted that the mill was erected by the Nicol Press
and Manufatturing Company on the site of a building belonging
_to the Hydraulic Press Company, and in which presses had been
'working since 1868 up to the close of 1873, and that it—first
began working in June, 1876. It further appears that the Nicol
Press and Manufacturing Company; after working the mill up to

L. R.5Ch Ap. 163, ®) 11 Ch, Div. 146,
@:.18 L. J. N. 8, 8L, " (8 L. R. 3 Eq. 409.

. ()14 Ch. Div.atp, 557. (6) 11 Ch. Div. 852,
S (M 14 Ch, Div, 213,
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December, 1878, went into liquidation, from which time the
mill was stopped until the end of 1880, when it had become the
property of the defendants.

The present plaint was filed on Sth Tebmm} 1881, almost five
years after the mil} first began to work,—a long delay which
jt was incumbent, of course, on the plaintiffs to explain satis-

factorily before they could hope to obtain religf by’ injunction.

Now, the evidence shows that as early as the 3rd’ ‘_ru«rust 1874,

the plaintiffs had given notice to the Nicol Press and Manufze”

turing Company that if the business of spinning and weaving-
was intended to be carried on in the buildings then in course of
erection, it’ would render the Grant Buildings comparatlvely
valueless, and that the plaintiffs would not permit it to be carried
on to the detriment of their property. To this the Nicol Company
replied by letter of 25th August, 1874 (Exhibit T), in which they
express the opinion that “the spinning and weaving business

“would add considerably to the value of plaintiffs’ property, and

complain that the plaintiffs had not entered their protest sooner
as they must have known of the Company’s intention as far back -
as the 9th, 10th and 11th February then last, and that under .
those circumstances the plaintiffs had no right to interfere, and
Y them for the
purposes of the Company.” Now as to this conténtion of the
Nicol Company it is suﬁieient, I think, to say that the plaxntzﬁ’s
could scarcely-be expected to realize at once the probable effect

- of the intended mill on their property, even if they could be held

bound, when alarm had been created in their minds, to warn the

- Company against a course, the effect of which could not be ascer-

tained with any certainty until the mill was actua,lly at’ work,
which was not till May, 1876. At this time, however, the eastern

. block was-closed, having been closed as far back as March, 1874,

with a view to the more economical management' of the property
—there being at that "time only sufficient tenants to ‘fill one

* block ; and it was not till January, 1878, .that any portion of i,

. which it is divided, was re-opened to tenants

and then only the first and most easterly of the four divisions into

. In March of the
same year the second division was re-opened, and subsequently

the third and fourth in the following November and December.
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However, in December, 1878, the mill stopped ; and although, as

- appears from Mr. Macpherson’s opinion on a case laid before him
'by the plaintiffs, the Company had contemplated taking proceed-
ings, such intention was, of course, thwarted by the liquidation
of the Company.

Now, it'l Jis at once evident, from the position of the eastern”

block wﬂ;}1 reghrd to the mill, that it must necessarily be far
Inore affected” by the working of the mill than, the western block,
and indecd, without calling in aid, the evidence in the case, it is
- obvious that it was not till the eastern block was re- opened in

January, 1878, to_tenants that there could be any quastion as to-

the mill being a nuisance to the plaintiffs’ property. Then doubt-
less, but for the first time, the plaintiffs were in a position to
ascertain whethel ‘the working of the mill would" affect the com-
fort of the occupants so injuriously as to constitute it a nuisance
to their property; but tliey could not reasonably be expected to
venture on litigé,tion until they had had an opportunity of testing
the effect of the working. of the mill during the succession of
seasons into which the Indian year is divided, and more especially
during the monsoon, when the Grant Buildings would be more
particularly 'exposed to its action. But as has been already
. mentioned, a’’the close of the year, and before proceedings could
be commenced, the Company had gone into liquidatio. However
we find that the Company lost no time in giving notice to the
Liquidators of their objection to the mill: and as well on the first

occasion when the mill was put up for sale by auction as on the

- last when it was bought by the defendants, a notice to the
- 'same effect was read out aloud in the auction room to the persons
present. '

‘This statement of facts explains, I think, satisfactorily the
delay in bringing this suit, and not only entirely disposes, I
think, of the objection to the plaintiffs’ claim on the ground of
acquiescence or laches on their part, but shows clearly that both
the original and present owners of the mill have been, at every
stage, at which ‘either was concerned to know it, perfectly

acquainted with' the plaintiffs’ mtenbmn to resist the working of
- the mill if it proved to be a nuisance,
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1883 Proceeding to the merits of the case we find the grounds upon
Tue Laxp  which the plaintiffs seck the aid of the Court fully stated in

N . . .
éﬁ’;ﬂ“ﬁﬁ” paragraphs 17, 18 and 21 of their plaint, which are as follows :—-
Inpra ‘

v. -(The learned Judge then recad those paragraphs of the plaint
‘;f:;‘fgfgf which have been préviously set out, and continued.) -

AND
Krsowrda ° Now what constitutes a legal nuisance of the natnre alleged

Riudzano. ), this, suit was stated by Mr. Justice Mellor in sumrunrr up to
the jury in Tipping v. St. Helens’ Smelting Oompam ®. He told
the jury that the law does not regard trifling nuisances. Every-
thing must be looked at from s reasonable poizt of view, and
that the nuisance, in order to be actionable, must be such as visi-
bly to diminish the value of the property and the comfort and
enjoyment of it; that, in determining that question, time, locality
and all the [circumstances must be taken into consideration ; and,
lastly, that in places where great works had been carried on, «
persons must not stand on extreme rights, and bring actions in

. respect of every annoyance, as, if so, business could not be carried
on in such places. This summing up. was approved of by the
House of Lords®. Again, in Walter v. Selfe®, Knight Bruce,
V. C., uses the following language which has often been cited by
other Judges with approval. He says: “Both on principle and
authority the important point next for decision ma:7 properly, I
conceive, be'thus put—Ought this inconvenience to be considered
in fact as more than fanciful, more than one of riere delicacy or
fastidiousness, as an inconvenience materially interfering with
the ordinary comfort, physically, of human existence ; not merely

- according to elegant or dainty modes and habits of living, bub
according to sober and simple notions among the “Enorhsh peo-
ple.”  Consistently with these principles noise alone has under
certain circumstances been held to amount to a nuisance as in the
case of the bells of a Roman Catholic chapel—Soltaw v. DeHeld®,
and Ball v. Ray®, and Broder v. Saillard®, where the nuisance
complained of arose from the noise caused by horses in an
adjoining stable. In Crump v. Lambm t(7> smoke was relieved

® L. R. 1Ch. Ap, 66, @2 8im, N. 8., 133, 8, C. 21 L. J. Ch. 159, -
(11 H. L, 642, 7+ LR, 8Ch Ap,, 467,

(3 £ DeG & Sm., at p. 822, (8) 2 Ch. Div., 692.
] (™ L, R.; 3 Eq., 400,
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against, and in Salvin v. North Brancepeth Coal Company® it was
Tag Lanp

assumed that it mightamount to a nuisance. Lastly,dust and cotton
fluffare analogous to smoke in the character of, the annoyance
‘which they cause and are subject to much the same considerations.
It was, however, contended that the mill did not create a new
state of things. It was said that the hydraulic presses which .
were ab work onythe site on which the mill now stands, must
have caused"iolée and must have emitted smoke from thé very
Zume cnlmney which is now used by the mill.* No doubt this is
true ; but the ev1denee of witnesses, such as. Mr. Murrell, who
were tenants When it was working, “and state that no inconvenience
whatever was experienced from it, as well as that of the experts
- who spoke as to agreat difference between hydraulic presses and
a spinning mill in respect to noise and consumption of coal, and,
lastly, the fact that the Hydraulic Press did not work during the
monsoon when the wind hlows towards the Grant Buildings, can
leave no doubt that, even if some inconvenience may occasionally
" have been caused by the noise and smoke of the Hydraulic Press,
it was incomparably less than®that caused by the working of the
mill. Indeed, I don’t think it was seriously contended by any

~witness called by the defendants that it would not be so. The -

plamhﬁ's don’t deny that there was some noise and smoke result-
ing from the WorkmO‘ of the pfesses, but they say that it was
only When the mjll was substituted for the presses that the noise -
and smoke became a nuisance. As was said by Lord Selborne in
Ball v. Ray®, where the alleged nuisance was the keeping of
" horses in an adjoining stable: “Supposing it be shown that one
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or more horses had been kept in it in a different manner so asnot -

to create a nuisance, that would not affect the question. It is
shown that at present they do create a nuisance, and a nuisance
of a most injurious effect, on the comfort and value of the
plamtlﬂ’s house caleulated to destroy his livelihood.” :

(The learned Judge then proceeded to describe the Grant Build-

ings and the Nicol Mill, and their position relatively to one
 another, and continued.) ' :

It thus appears that the two buildings are not - only separated
O L.R,9Ch Ap,705. . ®LR,8Ch Ap, 467.



56>

1883

Tag Laxp
MORTGAGE
BaxK op
Inpia
v,
AIMEDBHOY
_HamisrHOY
AXD
KEesowRin
RAMANAND.

e

THE INDIAN LAW REPORTS. [vOoL. VIIL. -
. «

by a very narrow space, but arc also so situated relatively

to one another as in a great measure to prevent the free escape

of the noise caused by the working of the mill, and which under

those circumstances conld scarcely fail to be an inconvenience
to the tenants of tife eastern block. The question is as to the

extent of that inconvenience; for I think that few, if any, of the

witnesses called by the defendants intended to sey they would not

rather have been without it.

Now it cannot be doubted that it pr'oved to b a serious
diminution of the comfort of many tenants during 1881 and
the first tkree months of 1882, as shown by the evidence of these
who deposed to the fact, and also by their having left on that
account or changed to the western block. I allude to the evi-
dence of Thos. Quanborough, Charles McWilliam and E. O'Reilly
as regards the fourth division ; that of William Wr ight, G. Fowler,
Robert Cox, Thomas: Canoran and Edward Roberts as regards
No. 8 division; and James Vining and Gerald Yates as regards

No. 2; and to the several letters they wrote to Mr. Greenwood
on leavmg .

T think the evidence of these witnesses,—and indeed I may say

_the same of all the tenants called on either side,~must have im-

. pressed every one as being given in perfect gooa faith, and with

every desite to explain how they were affected by the noise. No
doubt some of these gentlemen were asked by Mr. Greenwood to
put_in writing the cause of their leaving, but no one who heard
that gentleman give his evidence—and more straightforward. evi-
dence I never heard—will suspect anything in the nature of
collusion between him and the tenants who wrote those letters,
or see anything more than a desire to obtain honest evidence to
support the plaintiffy’ suit, ; ;
~ On the other hand, the defendants have called Witnesées who
occupied those divisions during 1881, and who say they were not
seriously inconvenienced by the noise—Alfred Boyse, Alfred
Foster, and Baretto as regards No. 4; Wm. Batchellor as regards
No. 3; B. Pierpoint as regard No. 2; and Thos. Carroll in respect
of both No. 4 and No, 2. Of these witnesses, Alfred Boyse and
Alfred Foster are pensioners in the Ordnance Department who had
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beenin the Artillery or Ordnance Departmentfor twenty-five years
and upwards, and might be expected, as they themselves say was
“the case, to become quickly accustomed to the neise of the mill,
“and to regard it with indifference, but both admit they heard it
distinctly at first, and felt it to be a strange‘ﬁhoise. The former

also admitted that his wife complained of it at first, and the latter~

that his wife wa;“hard of hearing. Such witnesses are exceptlonal-
ly insensible 20 the effect of sound, and their i impressions scarcely
afford a savisfactory test of the effect upon ordinary persons. A
remark, which it-will be convement to mention here, applies in a
modified degree to two of the plaintifis’ witnesses, #1ch as Mr.
Fowler and Mr. Vining, who suffered from nervous and bilious
headaches, and appear to have been in an exceptiorial state
of health whilst they were in Grant Buildings. Of the other
witnesses “called bsr defendants, Mr. Ratchellor was only a tenant
of No. 3 for a month in®November last; Mr. Pierpoint was a
lodger of a Mr. Smith, one of plaintiffs’ witnesses, from November,
1881, to January, 1882, and only had a bed-room in the front.
Neither can be regarded as witnesses of much weight.. The

remaining witness, Mr. Carroll, is no doubt an important witness,”

~ having lived with his family in No, 4 from December, 1879, to
June, 1881, ard’in No. 2 from June, 1881, to March, 1882, when
he moved into No. 1, where he was examined de bene®esse on ac-
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-count of bad health. He says he and his family have suffered no

Inconvenience from the mill since they have been in the eastern
block, either in the cold weather or the monsoon ; but he admits
it was louder in No. 4 and No. 2 than where he is at present in
No. 1, where his serious complaint is of the noise of the traffic
in front, which is intermittent and always heard more than the

contmuous noise of the mill,

7 ; Now the evidence doubtless shows that the noise of the traffic
in front is very considerable in the cotton season, and such as

, sbmetimes to overpower the noise of the mill in the front rooms,
- especially on the first floor; it is quite distinet in its character

+ from that of machinery, and may possﬂoly be regarded by some
persong as the Wreater nuisance of the two while it lasts. But the

‘question is not which-is the greater nuisance during the cotton
B 1139—4
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1883 season, but whether the noise of the mill is in itself a nuisance; and
Tns Laxp  remembering the noise in front is but little heard in the back
Mﬁi&?ﬁﬁ-ﬂ rooms during the cotton season and that the noise of the mill i is®

INvI."A heard throughout the year, the latter may well be regarded by
Amepoioy  others as a serious nuisance quite independently of what may be
Harissooy

AND thought of the nuisance in front during the cotton season.
KESOWRAM

Rimivann,  Asto the evidence of expertson such a matter, M1 is 2 1ecessar11y,
in my opinion, of less value than that of the tena.nts them%elvgjy,
The impression of the momentsas to the degyee in whicn a certain
noise would interfere with comfort, is not so trustworthy as that
of persons Who have been subjected to it for a long time. How-
ever, Dr. Cook and Dr. Hojel, who paid visits to the Grant Build-
ings in 1881 in the cold weather, July and September respectively,
both describe the noise as one which made them® instinctively
raise their voices in the back rooms, and state that it would-

materially interfere with the comfort of a person living in the
buildings all day.

I have hitherto considered the evidence as to the noise in 1881
“and the first two or three months of 1882, during which time the
‘north windows of the mill were for the most part kept shut (appa-

1ent1y to keep out the dust which injured the machjnery), but no
special meagures or precautions had been taken to diminish the
noise. However some time in March the gearing, which causes a,
very important part of the noise, was enclosed in a wooden box
on each floor ; & wall had also been built between the engine room
and the room facing the Grant ;Buildings; and by the middle of
April double glass windows had been placed in gll the rooms
* facing the Grant Bﬁildings, excepb »one'empty room where the-
windows are b_oarded up. Now the evidence of tenants has been
- very scanty on both sides as to the effect of the noise since. the
alterations were made. The defendants’ witnesses on the subject
‘are all tenants of divisions 1 and 5, the circumstances of which
are essentially different from divisions 2,3 and 4, and more
especially 3 and 4. Thé eastern portion. of the upper floors is
unoccupied by machinery of any description, a circumstance Whlch'
necessarily causes a very considerable 'dmunutlon of noise in
division No. 1, and moreover both as regard No, 1 and No, 5, the '
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noise is not shut in, but escapes into open space at ctther extremity
of the funnel caused by the road between the Grant Buildings and
the mill : forit is to be yemembered that the defepdants’ buildings,
" ‘although continued parallel to the western block, arve very low.
I can scarcely doubt, thevefore, that the nois® in divisions Nos. 1
and 5 must always have been very much less than in Nos. 2, 8 and.
~ 4, and the B nu1sa,nce experienced by tenants far less in intensity.
Dr. Pmkelto’&. ‘however, visited the buildings at the reqdest of
Tefendants on 29th March and 28th April last, and went into
rooms in all the diVisions in th:a castern block., He says: “1
should hardly say the noise in Nos. 2, 8 and 4 when J first went”
(he had before stated that most of the windows in the first and
second floors were then double) “was worth complaining of. The
_noise was 1oud91 as you went higher : you cannot say how any par-
ticular noise will “affect any individual. My experience is that
‘the more monotonous the moise is, the more easily you get
accustomed to it.”
-On 17th April at the request of both parties I myself visited
. the mill and Grant Bulldm(rs Double windows had then been
_putb in throughout the north side of the mill, and they were all
closed. The noise from the working of the mill had the charac-
ter of a deep hum or drone, broken by the sound of the engine
in the fourth division. It was distinctly audible in the back rooms
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~on all the floors, In the front rooms the noise on the first and

second floors was to a great extent drowned by that of the traffic
in front. Indeed, on the first flooxs it could not be heard without
close attention being paid to it, so great was the, noise from the
traffic. On the third floor, however, it was distinetly audible, over-
powering the noise from the traffic. In the middle compartments
it was quite audible without listening for it, and distinct from that
of the traffic. The impression produced on me was that such a
noise lasting continuously throughout the day could not fail to
- affect seriously the comfort of most ordinary persons residing in
divisions Nos. 2, 8 and 4, and more especially on the second and
third floors. This effect would, of .course, be greatly enhanced out
of the cotton season when the traffic in front is not going on. It
was said, indeed, that the class of persons who rent rooms in.Grant.
Buildings are not easily affected by noises. This appears to me
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to be a very questionable theory, and is certainly disproved by a
large number of witnesses, both as regards the noise of the traffic
and that of the mill.  Doubtless people with limited means haves
to weigh one thing against another ; and to obtain the advantage
of an open, airy sivuation, such as that of the Grant Buildings,

-may be ready to put up with nuisances of this description ; but 1

see no reason to think that the highly respectalle pclsons \\'110
inhabit these buildings are indifferent to such mattoss, or regard
them otherwise than as ills to be borne for the sake of counter=
vailing advantages of rent, sﬂ;uatlon or other partlculars which
enter into 2, man’s calculation when he selects an apartment 1;0
live in.  Fastidious or highly sensitive they probably are not, as
a rule, but they have a standard of comfort in which I cannot
doubt that peace and quiet and freedom from noise must be very
important factors ; and the noise of the mill, as ieard in the above
divisions, I cannot but think is one which must seriously inter-
fere with that standard of comfort. It may be that the noise in
front from the traffic is a serious nuisance to some persons, even

_more so than the noise of the mill,”but it is perfectly distinet in

cause, character and duration from the latter ; and it can scarcely
be contended because there is a very objectionable noise in front
of Grant Buildings, which lasts for some five or six months and
which the plaintiffs presumably cannot get rid of, a perfectly
distinet and objectionable noise at the back, which lasts all the

~ year round, cannot be a nuisance, and ought not to be 1eheved-

acramst

~ Upon the whole I am of opinion that the noise caused by - the
working of the mill has always constituted and still constitutes
& nuisance to the occupants of divisions 2, 8 and 4.

Passing to the question whether the smoke and cotton fluft

- which i issue from the mill are a nuisance, it is to be remarked - at

the outset that the two chimneys through which the smoke and
fluff are emitted are so situated velatively to the Grant Buildings
that it is only when the wind blows from between south by west

" and west-south-west that the smoke and fluff would be carried

“directly towards some part of the eastern block, and when it~

“blows from between south by east and south-east by east, that

they would be carried directly towards some part of the western
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block. But the observations taken at the Coliba Observ atory
show that it is only for four or five days in the year that the wind
blows from between the two last-mentioned quarters. Having
- regard to this cir cunlstance and to the distance of the chimney
from the western block, it is plain that the smoke and fluff,
although possibly carried towards the western block a few times..
in the y_ear,"coulgl‘not amount to a nuisance. With respect, how-
ever, to the tasibrn block, it appears from the same observations

that the winﬂ undoubtedly blows for a great’ many days from

between south by west and west-solith-west, although the observa-
tions do not show the exact nufiber of days : for, gccording to
the note annexed bo the diagram, the fifty days which the wind
is said to blow from west-south-west would include the days
- on which it blows between west by south and south-west by
west.  A-great deal of evidence was given by the plaintiffs to
show that during the latfer part of the monsoon of 1881 the
smoke and fluff’ found their way into the back windows of the
rooms, more. especially in divisions 2, 8 and 4. Dr. Cook and
Dr. ‘Hojel speak to a state of &tmosphere between the mill and the
Grant Buildings observed by them in September, 1881, which-
confirms the statement of tenants; and explains the state of the
different curtains which were hung up for a week or ten days in
September at the back windows of rooms in Nos. 2, 8, and 4, and
are in evidence in this case. Nor can the evidence of Mr. DeMonte,
.the manager of the mill, and of Tom Drewett, the engineer of
the Jute Mill, leave any doubt that until the latter part of 1881
“the chimney emitted dark columns of smoke very much as the
surrounding myills do, although not in so large a quantity after the
twonew boilers were putinin the middleof1881. Howeverduring
the cold-weather season it is difficult to understand how smoke
~ and fluff could possibly find their way, except very occasionally, into
the Grant Buildings. The wind then blows between north-east
and north-west, and would carry the smoke and fluff away from
- .the buildings, and this fact alone makes it highly probable that the
-dust and cotton' particles which get into the buildings at ‘that sea-

son of the year come chiefly, if not entirely, from the traffic in front

~and the cotton bales which are on all sides of the Grant Buildings.
Nor can any. one doubt, who has once visited the Grant Buildings
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in the cotton scason, that the material cause of the tenantsnot
being able to keep their rooms and furniture clean at that season
of the year is the dust arising from the traflic, chicily in front, but
also in some considerable degree on the road between the two -
blocks, and in a less degree between the eastern block and the

, mill itself; and so far as cotton particles are mixed with the dust

they must, I think, in the main come from the sotton carts and
cottor: green. The dark colour of the dust is also' p.obably due in
some degree to the coal traffic which is also considerahle at tlec
season. These remarks, however, have no apphcatlon to the rest

* of the year when there is no cotton or coal traffic and no cobton

green: and it is on the state of things at that scason that the
plaintiffs’ evidence has a special bearing ; and that evidence leads,
I think, irresistibly to the conclusion that during the monsoon of
1881 the smoke and fluff must have been a real nuisance to the
tenants of rooms in Nos, 2, and 4. Besides the smoke and soof -

. which, as Mr. Murrell, the foreman at the Gun Carriage Factory,

explained,. always falls in the vicinity of a chimney, the smoke
and soot from a chimney so little above the Grant Buildings, as
the mill chimney is, would be driven down by the violent gusts
of the monsoon wind between the eastern block and the mill,
and so be carried directly against and into the back windows of

* the easterr block, The same thing would happen more surely

to the cotton fluff as it issued from the blow chimney, or adhered
to the side of the smoke chimney, as the defendants’ own th-
nesses admit it did.

It was said, however, that although the Workmcr of the m111
may be a cause of serious discomfort to the plaintifls’ tenants, it
causes no actionable injury to their reversion, and is, therefore,

- no ground for the assistance of the Court by injunction. - In

T M1H &N, 34,
- 2 1CB (NS), 347, ~ () LR, 20 Eq., 539,

support of this contention they rely on Mumford v. Ozford and
Worcester Railway Company®; Simpson v. Savage®; Mott v.
Shoolbred®, and  Jones v. Chappell®. The two first cases decide
that neither the noise made in workshops and manufactor-
fes adjoining the plaintiff’s dwelling-house or the smoke emit-
ted from chimneys erected for the purposes of such workshops

©) L. R., 20 Eq., 22.
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and - manufactories are of such a permanent character as to
constitute an injury to the reversioner, and that, too, although
the value of the propgrty may be depreciated, because such
depreciation could only arise from the apprehension that the noise
and smoke would continue after the terminftion of the leases
for which the defendants could not he held liable. In Mott v,
Shoolbred, wherp the nuisance complained of was the improper
use of a pub\?c foad s0 as to be anuisance to the plaintiff’s house,
Sir G. Jesssl, referring to the above cases at. common law, says
‘“that those caseg decided that the injury must necessarily be of

a permanent character to enable the reversioner to maintain an
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action, and that a presumed intention to continue the nuisance .

* was not sufficient even where there was evidence that the pre-
mises would se]l for less if the nuisance were continued.” In
Jones v. Chappell’the nuisance complained of arose from the
noise and smoke caused by the working of the machinery erected

~ on the defendant’s premises, which were themselves of a per-

~ manent nature, erected for the express purpose; and Sir G. Jessel,
~ considering himself bound by Simpson v. Savage, held that

- there was no actionable injury, and, therefore, that no injunc-

tion could go. The Master of the Rolls says: ¢ As I understand

the doctrine in ‘Simpson v. Savage, a landlord in such a case’

~cannot bring an action: the minjury is a temporary measure,
because the saws,might be stopped and the steam engine cease
working at any moment; it is only an injury to the occupiers, and
the landlord cannot bring the action, because before his estate
comes into possession the nuisance may have ceased, or the person
committing it way choose to make it cease the moment the estate
comes into possession.” “ Another ground of -action,” he adds,
“on the part of the landlord might be that the existence of a
nuisance of a temporary character would render it more difficult

for him tolet to a future tenant or sell. But that is said not to

be a good ground of action, because the theorétical diminution
of the value of the property cannot be taken into account, inas-
much as the purchaser, or the new occupier, would have a right

to stop the nuisance, so that he ought not to give less on that

account than he otherwise would. It appears to me I am not
able to overrule Stmpson v. Savage; and that the principle upon
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1883 which it was decided applics as much to wookly tenancies as to

 TurLaxn  other tenancies.” It was said, however, that doubt had beenthrown

B (AGE :
*é(:ﬁff BF on Simpson v. Sevage in Bell v. Midland Railway Company: OF
I";"" In that case it was in evidence that the tenants of part of the pre~

Amevsioy  mises had thrown upj their tenancies, and it was in reference to that

Hanpmesroy . . . hich
AND -circumstancethat Willes, J.,expressed the opinion thatan act whie

115 ;:2::3;‘ causes tenants to depart from their tenures is a psrmanent injury,
and, therefore, an actionable i injury to the reversion.” "In Jones V.
Chappell®, however, the plaintiff distinctly alleged that, owifig
~ to the nuisance, several of plaintiff’s tenants had left, and yet the
Master of the Rolls held that the noise and smoke gave the

" reversioner no cause of action. It is probable, however, that
there was no evidence in support of the allegation. However
in the recent case of Cooper v. Crabtree® it is plain, from
the concluding part of Mr, Justice Fry’s judgment, that he
did not consider Simpson v. Savage snd Jones v. Chappell as
preventing the reversioner from proving actual injury to the
reversion from tenants having left, but as deciding that machinery,
although of a permanent description and erected for the purpose
of carrying'on a trade which was likely to be permanent, was

" not of such a permanent character as necessarily to create an
injury to the reversion, because the machinery might be stopped
at any moraent. T may add that in Simpson v. Savage®, Williams,
J., alluding to this point in the course of the argument, said that
“the law assumed, although it could hardly be mentioned without
a smile, that it was mere caprice on the part of the tenant leaving,
as he had the power to get full compensation for the injury.”
Willes, J., I apprehend, would not have admitted #hat such was:
the law. :

In this state of the authorities T feel myself bound to hold that’

"the only cause of action on which the plaintiffs can at present
rely in support of their claim for an irijunction'is the diminution
of the value of their property owing to the working of the mill
‘being a nuisance in respect of the four or five sets of rooms now.
vacant in divisions Nos. 2,3 and 4. As to those rooms, the, cim-\
clusions I have alveady arrived at with respect to the divisions'

() 10 C. B. (N.8,) 287. © ® L. R.19Ch. Div., 193,
. @ L. R., 20 Eq., 539, ST ®1C.B, (N.8), 34T,
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Nos. 2, 8 and 4 o-enelally, are apphca,ble viz,, that the noise 1833
caused by the working of the mill always has constituted and fx’é’f{fﬁlﬁi
-stxll does (notwmhbtandmw the double windoys) constibute & “pByxk or
Iegal nuisance, and also that the smoke and fluff’ (independent IN;’“ i
of the question as to the cffect of the new corftrivances introduced fi;?gg;gg:
into the mill) also constitute a nuisance during the monsoon. ... asp
The impdrtant question then arises, whether these conclusions §{ ,ﬁ?&:ﬁ;
as to the etlact’of the working of the mill on the plaintiffst build-
“ings i$ sugh as to enable them to ask for the preventive relief
which the Court aflords by 1nJunct1on Now it was contended
by the defendants that, even assuming the nuisance had existed, it
- hadceased to do so since the changes and improvements intro-
duced into the mill; that no smoke of any importance had issued
from the chimney since Cardiff coal had been used exclusively in
the furnaces, oand’ attention had been paid to the firing, and that,
as regards the fluff, the wire netting placed below the floor of the
scutching room, the steam jet by which the cotton fluff becomes
saturated and so falls back under the scutching room, and the
introduction of a baffle intG the fluff chimney which interrupts
- such of the fluff as has escaped up to the chimney and forces it
into an exhausted pipe by which it is earried into the sea :—that
these contrivances have stopped the emission of fluff’ from the
- chimney almost entirely, and; therefore, whatever may have been
the state of thmgs before the above changes were made, the smoke
and flaff have now ceased to be a nuisance. Now, that the
introduction of the two new boilers in April and May 1881 have
'considera.bly reduced the quantity of smoke, is admitted by the
experts on bc;th sides, some say by one-third and others by a half;
. but the evidence of Dr. Cook and Dr. Hojel, who visited the
~ Grant Buildings in June, and the state of the curtains after being
up for a fortnight in September in several rooms in divisions 2,
~ 3 and 4, can leave no doubt that it did not put an end to the
nuisance. However, since the hearing of the suit commenced,
Cardiff coal, which emits very little smoke, has been used exclu-
sively, and it was admitted by plamtlﬁ's own witnesses that with
very careful stoking there need be no smoke of any 1mportance,
except when getting up the fires, and I can feel very little doubt

that it is in the power of the defendants, if so willed, to prevent
B 1139—5
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altogether the nuisanee from smoke, or, ab any rate, to make it of
no appreciable importance ; but whether the nuisance will conti--
nue in some degrge or other, or disappear altogether, depends, it.
is clear, upon the care taken by the defendant and his servants
in carrying out the hecessary measures to insure it. Now the.
yemedy to be applied, it is to be remarked, is not of-a per-
manent nature such. as might possibly be a,raising of the
mill climney, which when once done would alwags have the
desired effect, but consists in the exclusive use of a parsicular
sort of coal at whatever price it'may be in thi¢ market, and further
in careful fiying throughout the day, both of which depend upon
the will and carefulness of the defendants, exercised not only .
from day to day, but from hour to hour. What guarantee have
the plaintiffs that this will be done ? It was said, indeed, that it
was the interest of the millowner to do so. Theoretically it may
be, under certain circumstances, but it iy imposéible to allow one’s
vision to range over the numerous mills and presses at work ab
Col4ba and throughout the island of Bombay without concluding
that millowners find it expedient, for’ practical reasons best known
to themselves, to disregard it. The same remarks apply to the
contrivances adopted for reducing the quantity of the fluff which
issues from the blow chimney. There can be no doubt that it
has been very considerably reduced by them, so much so as pro-.
bably to be of little or no importance, but their efficiency entirely

“depends upon the continuous care in seeing that tfley are each and

all in working order. I cannot think, therefore, that the changes
and improvements made at the eleventh hour, and the eﬁicaéy of
which depends so much on the good intention and constant per-
sonal care of the defendants and their servants, oug\ht to influence .
the question of injunction when once the nuisance is distinctly
proved to have existed, asis the case here. Lord Justice Turner says
in’ Goldsmid v. Tunbridge Wells Improvement Commissioners®:
“The interference of the Court in cases of prospective injury
very much depends, as I apprehend, upon the nature and extent
of the apprehended mischief, and upon the certainty or. un-
certainty of its arising or continuing ; and the fact of the nulsance

having commenced, raises a presumption of its continuance.”
@) L. R., 1 Ch. Ap., at p. 354,
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NOW the plaintiffs rely upon scction 54, cls. (b) and (c), of the 1883
Spemﬁc Relief Act which (subject to the discretion of the Court a8  Tag Laxp
provided by section 52) dgterminesthecases in whicha perpetualin- 1%23?‘;?

Jjunction may be rrrzinted where the defendant invades or threatens h‘””-

to invade the enjoyment of property. - -AﬁiMEDBHOY
Section 54 of the Specific Relief Act prov1des that where <== Axp
Kresowrin

the defendant invades or threatens to invade the plamtlﬁ”s eN- R iNAND.
_]oyment of prperty, the Court may grant an injunction, “ ‘where
there exists mo standard for ascertaining the actual damaoe
caused, or likely fo be caused, by 1 ﬂle invasion,” and also “ where
the invasion is such that pecuniary compensation swould not-
afford adequate relief” In applying these provisions we shall
do well to be guided by the decisions of the Court of Chancery
in England which, it cannot be doubted, are the source from
which the above brovisions have been drawn. In Jackson v.
Dulke of Newcastle® Lord «Westbury says: “The foundation of
the jurisdiction appears to be that injury to property which
renders ‘it in a material 'degree unsuitable for the purpose to
which it is applied, or lessens tonsiderably the enjoyment which
the owner has of it. The Court considers that injury of this
nature does not admit of being measured and redressed by dama- "
ges.”- This statement of the law was adopted by Lord Hatherly
in Dent v. Auction Mart Co. @ Those were cases of pbstruction
of light.- In' Goldsmid v. Tunbridge Wells Commissioners ©;
Salvin v. North Bramncepeth Ooal Co.® where the nuisances sought
to be abated were akin to those complained of in the present
case; and in K'én‘o'v. Rudkin® we find the same rule substan-

* tially laid down for detérmining whether the Court should relieve
the plaintift by injunction, or leave him to recover damages in a
Court of law. In the former case Lord Justice Turner says: “I

~ think that it dutrht not to interfere where the injury is merely

~ temporary and trifling, but that it ought to. do so in cases in

which the injury is permanent and serious ; and in detelmmmg

whether the injury is serious or not, regard must be had to all

the consequences which may ﬂow from it, and in this particular

" 3DeG. & J., 275, , : - ® L R, 1Ch, Ap, 349.
® L R;2Eq., 238, © .@®LR.,9Ch Ap 705.
’ ) L. R., 6 Ch: D., 160 o
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case regard must not be had merely to the comfort or convenience

of the occupier which may only be interfered with temporarily and
in a partial degree ; but regard must alsobe had to the effect of

the nuisance upon the value of the estate and upon the pTOSPECt ‘
of dealing with it t0 adv antage.”

In the present case it might be said that there can be no
materjal diminution of the value of the propelty 'uls‘rw from the
working of the mill so far as thre plaintiffs are entitled at present to
complain of it, as the actionable nuisance is confined t3 only four -

out of the sixty-eight entire seis of rooms in the buildings. How-

ever this m)irrht be if the nuisance as a matter of fact only affectud
the four sets of rooms, I ought not I think to disregard the fact that
the injunction, if granted, would practically render it unnecessary
for the plaintiff to bring actions in respect of all the other rooms
in divisions 2, 3 and 4, after giving the fenants notice to quit, in
which the question of a nuisairce would be substantially the same as
now, and so prevent that multiplicity of suits which is one of the
grounds on which an injunction is puthorized by section 54 of the
Specific Relief Act. Whatever, therefore, might have been my
opinion if the working of the mill affected only the four sets of
rooms, I think that, under the special circumstances of this case, |
the question, whether an injunctiqn should go, must be dealt with
as if the plaintiffs had a right of action at the present moment in
respect of all the rooms in divisions 2, 3 and 4.

Now, regarding the nuisance as affecting all the divisions 2,3

* and 4, no one, I think, would be bold enough to say that the value

of the plaintiffs’ property has not been semously affected by it
It is true that the plaintiffs have not hitherto suffered any diminu-
tion in the number of their tenants ; indeed, it was admitted by

 Mr. Greenwood that their rooms had never been fuller than they

had been since the mill resumed working at the beginning of
1881, This however may be satisfactorily explained by the fact
that the nuisanee had not been experienced before 1881, and by

the increased demand in the last two or three yea\,rs' for the class
of accommodation afforded by these buildings as stated by ‘Mr.
Greenwood and by Mr. Flower, the house agent, both of whom

are specially qualified to speak on the siibject. Their stateﬁlents
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have not only not been dlsputed by the defendants, but were to a __IS_SE_
great extent confirmed by the evidence of several tenants and %{HE Laxo
Shey were also in no litt]e degree corroborated by the admission of Bank 08

“Mr. Batchellor, a civil engineer, one of the defendants’ witnesses, INgf“

that he and his partner, Mr. Hewson were cofitemplating getting %IgIF;BB;(?:
up a Company to build semi-detached cottages for Europeans, c--= axp
Moreover, tRe rept-roll of 1882 shows a sensible falling off in the 15 fﬁiﬁfﬁf}v
~ number of terailts in Nos. 2, 3 and 4 as compared with thbse in-
the corresnonding divisions 6,7 and 8 in the west block. This
is the more important, as it has_ taken place after the nuisance
has had time to produce its effect on the class of people who
rent rooms in Grant Buildings; and, indeed, it can scarcely be
seriously contended that the rooms in Nos. 2, 3 and 4 are not
rendered materially less suitable for letting purposes than they
-were before the nill began to work, albeit persons may at the
‘present moment give the preference to them for certain advan-
tages they may possess over such accommodation as the Fort may
afford at the same vent. The fact that three-cighths of the
entire buildings have - become*materially less suitable for letting
cannnot fail to diminish the value of the buildings and to render
it less easy for the plaintiffs to dispose of their property on
~ favourable terms. Nor, again, can I entirely disregard the fact as
admitted by Mr. De Monte, and the defendants’ witnesses Mr. Tom
-Drewet and Mr, Scott, who were consulted on the subject as
professional endmeers that the defendants have seriously con-
- templated fitting up the vacant space in the mill with some 15,000
additional spindles, which could scarcely fail to increase the noises-

- however much, opinions may differ as to the degree in which they
-~ would do so.

The remarks of Turner, L. J., in GQoldsmid v. Tunbridge Wells
Improvement Commissioners, already referred to, have a bearing
on this part of the case. “The interference of the Court in the
case of prospective injury very much depends, as I apprehend,
upon the nature and extent of the apprehended mischief and upon
the certainty and uncertainty of its arising or continuing.” Here,

4 with such a large amount of vacant space in the mill and a
driving power admittedly adequate for a much greater number
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of spindles, coupled with every inclination on the part of the
defendants to enlarge the mill so as to work it to the greatesb
advantaae there, would appear to be such,a prospect of 1ncreaSe(1" )
mischief as may well influence the mind of the Court in determin-

 Amanor ing whether it will interfere by injunction. I cannot, therefore,

HABIBBHOY
AND .-

Kesowrin

- RAMANAND,

_doubt, apart from the very special circumstances to which I am
about to refer, that this is a case in which the pl: ,mtlﬁ's would be
entitled to preventlve relief by injunction. oo

Now, it is to observed that the Specific Pehef Act Whﬂsb lay-
ing down the general principles;upon which such relief may be
granted, stiil leaves it entirely in the discretion of the Court whé-

ther the Court will give relief by injunction or damages, and in

50 doing, has placed the Court very much in the same position
as the Court of Chancery found itself after the passing of Lord
Cairns’ and Mr. Rolt’s Acts, which enabled that Court to award:
the plaintiff compensation in lieu of, or'in conjunction with, pre-
ventive relief. Sir G. Jessel discusses the effect of the former
Act upon the practice of the Court,in Aynsley v. Glover®™. He
says: “It will deserve the most serious consideration hereafter

" as to what class or classes of cases this enactment is to be held

to apply.  Although in terms so wide and so long, it never could

- have been meant, and I do not suppose it will ever be held to:

mean, that in all cases, the Court, of its own will and pleasure, -
or ab its own mere caprice, will substitute danyages for injune-

“tion. I am not now going, and I do not suppose any Judge will .

ever do so, to lay down a rule which, so to say, will tie the
hands of the Court. The discretion being a reasonable ome
shopld, I think, be reasonably exercised, and it musé depend ﬁpon ‘

~ the special circumstances of each case whether it ought to be

exercised. The power has been conferred, no doubt usefully, to

- avoid the oppression which is sometimes practised in these “suits

by a plaintiff who is enabled—I do not like to use the word -
¢ extort'—to obtain a very large sum of money from a defendant

merely because a plaintiff has a legal right to an injunction; I
think the enactment was meant in some sense or another to

-prevent that course being successfully adopted ‘There may be>

@ L, R, 18 Eq., 544,
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some other special cases to which the Act may be safely applied,
and I do not intend to lay down any rule upon the subject.”
~ It'is to be observed in this case that the plaintiffs are

"not only a financial Company whose only interest in the build-
ings can be their money value; but that throughout the long

correspondence which took place between the head office in -

London and Mr. Sireenwood and Mr. Martin Wood, acting for the
defendants, i»is’plain that the matter had never been regarded
from any other point of view. To begin with Exhibit No. 1,
it shows that in July,’1875, they Were contemplating selling the

property, but postponed doing so then in pursuance of-the advice ’

they received from their agent Liere that they should first obtain
damages from the Nicol Mill Company, which, it is worthy of
remark, had not then commenced working ; and the subsequent
correspondence bétween the head office and their agent here
feaves no doubt that they set themselves assiduously to work to
establish such a claim: indeed, in the beginning of 1878 the
eastern block, which had been closed for some years, was opened

at the advice of Mr. Greenwodd for the express purpose of sup-.

" plying them with the requisite evidence, as appears from his
letters of 22nd January, 1877, and- August, 1878. After the filing
of the plaint in February, 1881, we find from the letter of 14th
April, 1881, that the manager of the Company had been suggest-
ing that the defendants should buy the Grant Buildings with

the view of putting an end to the litigation ; and in his letter to-

Mr. Greenwood of 23rd September, 1881, he informs him that
Mr. Wood had been told the Bank would entertain an offer for
" the purchase of the buildings for-about four lakhs, and concludes
" with the expression of a hope ©that a satisfactory arrangement
under a sale of the property might yet be come to.”

This correspondence can leave no doubt, without imputing -

improper motives to the plaintiffs, that their object has been to
. -secure the highest value for their property,.and nothing else.
Under these circumstances, and remembering what important

. interests are involved on the part of the defendants, and that from

the very nature of the case an injunction such as the plaintiffs

ask, would place them entirely in the power of the plaintiffs, I-
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think that, so far as the damage done, or likely to De done, to
plainiff’ property can be assessed, the relief should assume the
form of pecuniary compensation rather than of an mymctmn i3
has been said, indeed, that there emsts no standard for ascers
taining the damage caused, or likely to be caused, by the inva-
gion, and, therefore, that the casefalls under clause (b) of section
54. The Court of Chancery has directed an inquiry to ascer-
tain the damage where the nuisance was the cbstiuction of the
plaintiff’s light. - It was done in Jackson v. Duke of Newcastle®
and Senior v. Pawson®, It is undOubtedl)‘P a much more difficult
matter ina case of this nature, and must to- a great extent be
matter of opinion; but there are, I think, dafa upon Whlch
experienced persons may form an éstima,te It is not altogether
like the case of Imperial Gas Company v: Brogdbeni®, where
the nuisance consisted in injury to the veO'eta,bles grown by the
plaintiff, who was a market gardener, and where Lord Campbell

remarked it was impossible to say what customers the plaintiff
would lose. |

I, therefore, propose adjourning the final decision for all parties
to give evidence as to the diminution in the value of the plaintiffs’
property caused, or likely to be caused, by the nuisance so far as
it affects divisions 2, 3 and 4 of the eastern block. It should be
based on the supposition that the mill will be worked with open
windows, with such ordinary regard to firing gnd the quality of
the coal as experience shows is usual in working mills in this
country, but without the aid of the special contrivances for

direinishing fluff, which might, it is- obvious, at any moment ‘be
abandoned if there were no injunction.

Case adjourned for fur thm evidence.
On the 15th, 21st and 22nd July 1882 the ev1dence reqmred
by the learned Judge was taken as to the diminution in value of
the plaintiff’s property caused or likely to be caused 'by the

. nuisance as far as'it affected divisions 2, 8 and 4 of the eastern

block. Mr. Greenwood stated that the present gross annual rental

of those three divisions (including the godowns) amounted to

- (M 3DeC & J., 275, . ® L. R, 3 Bq; 330,
: ) 7 H. L. 600. SR
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Rs. 14,867-4; that their net annual rental, after allowing all
charges and expenses and an allowance of five per cent. for
vacancies from ordinary causes, amounted to Rs. 10,071-8. That
_witha perfect freedom from all nuisances an additional 15 per
cent. on the present gross rental might now de obtained when
the gross rental would amount to Rs. 16,719-5 and the net rental
to Rs. 11,775,3, but that with the mill working as it did at the time
the suit was ‘))I'OI;ght the raising of the present rental would be
out of the question, and even at the existing rates a loss of ab

least 50 pe? cent. on fthe present .rental of the dwelling rooms

must be expectedy which would reduce the present net rental
obtainable from those divisions from Rs. 10,071-8 to Rs. 8,897-14;
so that comparing the estimated net annual revenue with a total

exemption from any mill nuisance, viz., Rs. 11,775-3, with the

estimated net anugl revenue with the mill nuisance unrestrained,

viz, Rs. 8,897-14, there must be expected an annual loss of -

revenue on those three divisions of Rs. 7,877-5. In arriving at
this figure the probable effect of rival accommodation, if such
should come into existence, wag not taken into consideration.

As to the increase in the rental of 15 per cent. Mr. Green-
_ wood stated that the rental of the buildings had not been
altered since 1872 and that they would now well bear such
an increase. He was confirmed in this opinion by the evi-
dence of Mr. Forde and two other engineers, Mr. McEwan and
Mr. Bedford, who arrived at the same conclusion on this point
by an independent calculation based on the value of the land and
buildings and a comparison of the sum which would represent
‘& net rental of 6 per cent. on that value and the actual net annual
rental at present obtained. The ultimate result arrived at by
these three gentlemen was roughly speaking in accord with the
result arrived at by Mr. Greenwood, namely,—a net annual loss of
rental of something over Rs. 7,000. This too was arrived at
without taking into consideration the probableeffect of the creation
of rival accommodation. Mr. Campbell and Mr. Hewson, engineers
‘called on behialf of the defendants, were of a different opinion on
‘this head. M. Flower, a House Agent of great experience in
Bombay, who was also well acquainted with the Grant Buildings

. nasmuch as he had the lettmg of them, thought that the rents
B 1139—-6 .
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1883 could be raised 10 per cent. without affecting the luttmw and
Tne Laxo  that could have been done a year back, and stated that equally
MoRrTGAGE . . . 4 . ~
Baxk or  roomy and airy accommodation in the Fort of Bombay was 50 t9

I"‘;}”“ 100 per cent dearer. In this last statement he was confirmed-

Amwpenoy - substantially by M. McEwan whohad considerablelocal experience,
Hazmeeuoy

»~n_ and also by Mr. Pestonji Byramji, a House Agent, called on behalf
II{{ f‘;(l‘:f:;; of the defendants. 3
Asato the 50 per cent. of vacancies likely ﬁo Le caused’ by
continuance of the nuisance Mr, Greenwood stated that he arriv-
ed af that figure after inquiring of the lenants whether they
would remain or not if the mili nuisance was allowed to continue.
It was proposed on the part of the plaintiffs to call the tenants
of divisions 2, 3, 4, and some who had left since the hearing com-
menced, to say in the case of the former whether, if the nuisance
continued to be asit was when the plaint was filed, it would affect
their remaining on'in the building, and as to the latter the reason of
their leaving; but Sir Charles Sargent reJected the evidenceas being
. merely evidence of opinion asto the tenants’ feelings in ahypothetical
state of things and that both would %e irrelevant to the question of
compensation. Mr. Greenwood added : “The vacanciesfor the west
block for the first six months of this year have been only two or
three per cent. I think it would have been about the same with -
the east. bIocL if there had been no mill nuisance. T think the
east block would be as full as the west block, if there were no
mill. I think 5 per cent. reduction is well up "to the mark for
(ordinary) vacancies. The percentage of vacancies in Nos. 2,3 and
4 ignow 294. I think the vacancies would be more than doubled,
if the mill worked as it did, when the plaint was filed. In fact
T feel certain they would become empty.” He was confirmed in
this opinion by Mr. Flower. Mr. Flower said: « All the rooms in the
west block are full now. There are eight vacancies in divisions
Nos. 2, 8 and 4 of east block.. The tenants in the east block are
~ temporary tenants, of quite a different character from those in the
west block. If there were no nuisance affecting the east block
there would be no difference in the rents which could be obtained
* for the two blocks. The accommodation is precisely the same.
Setting apart the mill, 5 per cent. would be a fair deduction to
make for vacancies, With the mill working, as it has been doing;
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with no new buildings, there would be a deductlon of at least 50
per cent. in divisions Nos. 2,8and 4. I basc this on the follow-
ing considerations —Tiyst, what I have been told by present ten-
" ‘ants; second, my knmﬂedge of the class of tenants and their re-
© quirements ; third, the difficulty of their get¥ing accommodation
elsewhere ; fourth, their probability of their places being taken by ,
others wﬂhfm toput up with the nuisance for a time, and of
their places benld taken by others,.and so on from time o« time; -

fifth, tie fact that over thirty-two per cent. (ohe more tenant had -

left since Mr. Greenwdod gave his‘evidence) of the rents of the
L ] -
rooms are now not obtained owing to the mill nnisance. If

equally good accommodation were provided elsewhere it would

empty the three divisions. If there were no mill such additional
accommodatlon would not make any material difference * *
Tenants leave the east block as fast as they can get rooms in
‘the west block. As soon as there is” a vacancy in the wesh
- block, there are five or six applications for it.” In answer ‘to the
‘Court Mr. Flower added: “The west block was always slightly
preferred, but there never was such a desire to get from the east
to -west block as there is now. The preference began to show
itself when the mill began to work in the beginning of 1881.
. The tenants did not leave in 1881, more than in 1880, because
they could not. It is seldom‘there is a vacancy i the west
block. Apphcwtlons were made by tenants in the east block
for rooms when* they might become vacant in the west blOCk

F % % T consider the market value of the east block is vely
much diminished in value by the mill nuisance.” Mr. Forde also

stated that apart from the effect of the mill the Grant Buildings

even with a rental raised 15 per cent. need fear no, rivalry inas-

much as no such building could now be built so as to make it

pay at even that advanced rental.

Mr. Campbell, called on behalf of the defendants, arrived by his
method of calculation at Rs. 560 as the estimated net annual
depreciation, the difference between his result and that arrived
at by the engineers called by the plaintiffs being mainly due,
Airstly, to Mr. Campbell allowing nothing for enhancement of
rent ;secondly, to his deduction of 40 per cent. instead of 15 per
cent, for deprecla,tlon and thirdly, to his basing his expectatwn of
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vacancies likely to be caused in future by the continuance of the
nuisance on a comparison between the average gross rental of
divisions 2, 8 and 4 for 1881 and first ha'f of 1882 with that of
the corresponding divisions in the west block for the same”'
period. Mr. Hewson, another engineer called on behalf of the

~—— defendants, agreed in the conclusions at which Mr. Campbell

arrived. The defendants also called four tenants of the Grant
Buildings, one of whom said that if rent was rafsed’ 10 per cent.
he would leave, the other.three of whom said if it was so raised
they should try to find other accommodation cheaper and equally
good. Allfour however admitted that they could not say where
such other accommodation was to be found.

Lang on the evidence :—The calculation made by the plaintiffs’
witnesses is based on the merest speculation. The Court must
be guided by facts. The plaintiffs have not yet raised their rents,
from which it must be concluded that they could not have done
so. As to the effect of the mill on the rents in future the only
safeguide for the Court is its effect in the past. The present
comparison -of the east block with the west block drawn by
Mr. Greenwood and Mr. Flower is misleading, as several vacancies
in the east block were caused by the departure of tenants who
had already given evidence on behalf of the defendants that they
find the mil no nuisance. Mr. Campbell’s method of calculation is
the only safe one. The result which he arrives, viz., an annual
loss of Rs. 560, is the conclusion which the Court should accept.
That should be capitalised at'7 per cent. and that would give
the utmost that should be awarded to the plaintiffs. ’

- Anderson, contra—The plaintiffs’ figures are necsssarily based on
speculation, but that is an argument not against their soundness but
against the possibility of assessing damages at'all. The pldihtiﬂ's
‘have always said that damages in this case are incapable of being
assessed. But if they can be assessed, it is only by accepting the

plaintiffs’ figures. On the evidence the Court must conclude that

at least 10 per cent. additional rent might now be obtained.”. That
the rents have not yet been raised is easily understood. “The time
when the tenants are being harrassed by a nuisance which the land-

lord 1s prosecuting a suit to remove is searely the time to raise the
" rents. As to the probable amount of vacancies to be expected
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Mr. Greenwood and Mr. Flower are the best persons to form an
opinion, The west block is now quite full, whereas over thirty-
two per cent. of divisioys 2, 8 and 4 are empty. « This result has
'been reached after sixteen months’ experience of the mill. The
evidence shows that the effect of the mill is pr8gressive and points

to the loss being much increased as time goes on. That some -

of the tenants have left the defendants’ premises goes for nothing
“if others wildnob come to fill theireplaces. Mr. Campbell’s con-
clusion'is apsurd ; Rs. 560 is less than the -rent of one average
room. The net 'annuwal revenue which will be lost the Court
. must conclude will be not less than Rs. 7,000, which: should be
capitalised at least 5 per cent. which is the percentage allowed
on sums payable as compensation under the Land Acquisition
Act. X : : '
17th August 1882 :—SARGENT, C. J.—Siice the last adjournment
‘the parties have given the.evidence I suggested, and the conclu-
sion I have arrived at is that the case will be best dealt with by
a combination of damages and injunction which is expressly pro-
vided for by Lord Cairns’ Act;'and may well be adopted under the
Specific Relief Act if the circumstances requireit. - I fear that my
not having mentioned that such was the course I might possibly
adopt, may perhaps haveled the parties to incur somewhat greater
expense than they would otherwise have thought necessary -in
giving evidence as to damages; but it was scarcely possible to
come to0 any definite conclusion until it was known what evidence
would be forthcoming. The character of that evidence and
further consideration of the whole case have shown me that it

would be impossible to fix on any sum as the fair assessment of -

the damage likely to be caused to plaintifls’ property into which
mere opinion did not enter in’a most material degree.

Tt is to be remembered that, if damages alone are to be given,
they must be assessed on the supposition that the mill may be
worked without any regard to the interests of the plaintiffs;
1. e., without closed,double windows to the north, with no fur-

- ther regard to firing and the quality of coal than may suib the -

convenience and interest of the defendants, and with perfect
liberty for them to continue, or not, the use of the several cons
trivances for diminishing the fluffl Now, during no period since
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the opening of the mill in 1881 has the nuisance been expe-
rienced in the degree which it is possible it might assume if the
plaintiffs were thus left to the mercy of the defendants. In the
early part of 1881 the windows were, for the most part, closed. -
In the monsoon the mill was closed for a considerable time whilst
the new hoilers were being put in, and during the first half of
this year the mill has for the most part been worked under the
most - favourable circumstances for the plaintiff as‘ regards the
three sources of nuisance. We have, therefore, no dgfa to guide
us as to the possible diminuti¢n of tenants which might be caused
in the future by the working of the mill. I think, therefore,
that, so far as the nuisance can be abated by injunction without
seriously impeding the working of the mill, it would be better to
give relief in that form. I have already remarked in my

~ judgment that there was little or no difficulty in the mill bem0

worked so as not to interfere with the, letting of the lelSlan in
question on account of the smoke and fluff, and that by the use
of proper coal, proper firing, and by those appliances which have
been recently introduced into the 1hill for the purpose of dimi-
nishing the fluff, it was quite within the powers of the owners
of the mill to work the concern so that the smoke and fluff would
only be an occasional inconvenience to the tenants” Indeed, the
defendants contended that with those improvements there would -
be nonuisance. I think, therefore, that, so far as the question of

 smoke and fluff is. concerned, it might be adequately dealt Wlbh"

by granting an injunction restraining the owners of the mill from
allowing the smoke and fluff' to issue from the mill in such a
‘manner as to be a nuisance. . .
Then there remains the question of nuisance which arises from
the noise, and I propose to issue an injunction to restrain the
working of the mill otherwise than it is at present worked,—that
is to. say, that the double windows are to be continued and the
windows of the mill to be kept closed, which will leave damages
only to be assessed for the nuisance as I have found it, notwith-
standing the closed double windows ; and as to this we have some

* data, I think, for forming an opinion as to the future. The

year 1881 affords a very inadequate test of the effect of the noise
on the lettmg power of the Grant Bulldmcrs There was admit-
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tedly a great demand for accommodatlon and it would neces-
sarily take some time before the public could be expected to
estimate the effect of thc nuisance. By the end, howevel of 1881
-people had had nearly a whole year’s experience ‘of it as regarded
the noise, and certainly might be expected bysthat time to bave

formed some definite opinion as to how far it would be a nuisance.

I think, therefore, that the first half of the year 1882 affords
* some test of xflhea effect of the nuisance arising from the noise on
the letsing of the buildings. ‘ ¢
The question we might now coasider, therefore, would be a
comparison of the rent which had been earned by divisions 2,
3’and 4 in this block with what had been earned by the corre-
sponding divisions 6, 7 and 8 in the other block ; and if we make
that comparison we find that there is a difference of something
like Rs. 674, which—remembering that there was a great demand
for accommodation, and that the western block was full—I think’
may be fairly attributed to the noise, for it is to be remembered
that during the first threeor four months of the year the wind does
‘not blow towards the plaintiff’ buildings, and it is impossible, I
think, that the public could have regarded the smoke and - fluff
~ as of any importance, or that it could have weighed with them at
allin determining whether they should take rooms in the build-
ings. Asto the two or three lasi months when the wind doubtless
blows some days in each month towards the building:é, still the
extraordinary care which was admittedly taken by the defend-
ants to diminish the smoke and fluff during the hearing of the
suit must have prevented any appreciable nuisance from those
sources. Doubling this we have an annual loss of Rs. 1,348
This,” however, mwht be enhanced if a competition were to arise
either from. other buildings being erected or from diminished
demand, and the evidence shows that the former is a possible con-
tingency. I do not, therefore, think it would be right to make the
plaintiffs accept a sum based upon a less annual loss than Rs. 2,000
a year, which would give a margin to meet possible eventualities.
This at twenty years’ purchase would be Rs. 40,000. At the same

time, as this sum is based to a certain extenton opinion, I do not

think T ought to compel the defendants to accept i if they do
not like to do so, :
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Therefore the order that I propose to make is this :—Thie Court
doth order that an injunction do issuc restraining the defendants,
their workmen, servants and agents from making, or causing to
be made, noises in the mill buildings in the plaint mentioned 50, .
as to occasion nuisance, disturbance or annoyance to the plain-
tiffs as owners, or to their tenants for the time being, of divisions
2,3 and 4 of the Grant Buildings in the plaint ment}oned, or of
any part thereof, and also from allowing smoke‘%mdr( cotton fluff
to issue from the said mill so as to occasion nuisance, distyrbance
or annoyance to the plaintiffs as such owners, or to their tenants
as aforesaid. Such injunction ot to issue in case the defendauts
pay to the plamtlﬁ's the sum of Rs. 40,000 before the expiratioa
of-a fortnight from this day. In the event of the defendants
paying to the plaintiffs the said sum, then this Court doth order
that an injunction do issue restraining the defendants, or either
of them, their workmen, servants and agents from working the
said mill, otherwise than with closed double glass windows on
the side towards the said Grant Buildings, and also restraining
the defendants from allowing any smoke and cotton fluff to issue
so as to cause such nuisance as aforesaid, with liberty to plaint-
iffs to apply in case the noise be materially increased beyond
what it is at present. ' . :

Plam(nﬁ's costs to be pald by defendants:

The decree was drawn up in the following f01m -—

T}ns Court doth order that the defendants and each-of! them, their servants,
workmen and agents be and they’ are hereby perpetually prohibited and re-
strained from making or causing to be made noises in the said mill known as the
Nicol Millin the plaint mentioned so as to occasion nuisance, disturbance or annoy-.
ance to, the plaintiffs as owners of the divisions 2, 3 and 4 of' the eastern block

" of the premises known as Grant Buildings in the'v plaint mentioned or to the

tenants for the time being of such divisions or of any part thereof, and also from
allowing' smoke. or cotton fluff to lissue from the said mill premises so as to oc-
casion nuisance, disturbance or annoyance to the plaintiffs as such owners or to

‘their tenants as aforesaid unless the defendants do within fourteen days from the

date hereof paylto the plaintiffs the sum of Rs. 40,000 as damages as aforesaid,
and in the event of the defendants’ paying the said sum of Rs, 40,000 to the
plaintiffs within the time aforesaid, this Court doth order that the defendants
and each of them, their servants, workmen and agents be and they are hereby
perpetually prohibited and restrained from working or using the said mill of th
defendants otherwise than  ith closed double glass windows on the said side of

‘
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the said ;nill towards the said Grant Buildings, and also from allowing smoke and
cotton fluff to issue from the said mill premises so as to occasion nuisance, disturbe
"ance or anngyance to the plaintiffy as such owners or to their tenants ag aforesaid
with liberty to the plaintiffs to apply in case the noise be "materially increased
beyond what it is at the date hereof ; and this Court doth lastly order that the
defendants do pay to the plaintiffs the cost of this suit when taxed.

The defendants appealed. The appeal came on for hearing bes
fore Bayley, C J > (Acting), and West, J., on the 30th March 1883,

Lang. and RusselL for the appellants.—The conduct of the
plaintiffs disentitles them to an injunction. Mere notice does
not contradict the presumption of acquiescence: Bizmingham
Canal Company v. Lloyd®, Clegg v. Edmondsont®, Lehmann v.

Macathur®, As to delay : Kerr on Injunctions, 46; Joknson v,
W yatt®,

[BAyLEY, C. J.~When do you say the m;unctwn should have
Been sought ?]- -

~_Before the foundations of the mill were put in. As to whether

the plaintiffs can maintain this suit, the Court below held that
the plaintiffs are only entltled to sue in respect of the two or
three rooms actually vacant at the time of the suit, but damages

have been given for injury to the whole buildings : Mumford v.

Oxford and Worcester Railway Company®, Simpson v. ;S'awge(")
Mott v Shoolbred®, Jonesv. Chappell®, Cooper v. Crabtrec®,
- The plaintiffs who are reversioners have suffered no damage,
The only injury for which damages can be glven is injury done.
up to date of filing plaint.

[WEsT, J.—Is there any authonty for_ having regard to pros-
pective improvement in the value of property 7]

Lathom referred to Goldsmith v. Tunbmdge Wellsa® and
Ecclesiastical Commyissioners v. Kino®D,

Lang veferred to Jacksow v. Duke of Newoastle‘m per Lord
: Westbury

(1) 18 Ves, 515. ML R. 20 Eq. 22.

(2 8 DeG. M. &G at p. 801 (9} L. R. 20 Eq. 539.

() L.R.3Ch. Ap. 496, ©) 19 Ch. Div: 193,

() 2De. J, & 8. 18, (10)' T, R.1Ch, Ap. 349.
() 1H.& N. 34 ‘ (11) 14 Ch. Div. 213,

® 1C.B.N, 8. 347, 12) 3 DeGh J, & Sm. 275.
5 11397 \
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[WEsT, J.—That case is partly overruled by Yates v. Jacld and
Aynsley v. Gloveit.]

Lang.—On the authorities it is clear,that the plaintiffs ar¢
not entitled to sue. They were not occupiers and the right of suit
is o personal urrht and not a right of property. It arises flom
possession and user. ‘

[WEsT, J.—If the building were empty because no tenants could
be got by reason of the nuisance, could not the plaiiiffs sue? Is
there any case which says that a landlord i in possessinn but not
in enjoyment cannot sue?] |

Jones ¥ Chappell®, Broder v. Saillard®. . Further the
plaintiffs have not proved damages. Only tio rooms were vacanb
when the suit was brought and there is no evidence that these
were vacant because of nuisance. - If, however, they were vacanb
because of nuisance, small damages will compensate. An injune-
tion at all suits cannot be granted :» Specific Relief Act (L of
1877), section ‘54, There is a elear distinction between damage
to property and annoyance to enjoyment: St. Helen's Smelting
Company v. Tipping®; Kerr on Injunctions, pp. 28, 174; Stcmley
v. Shrewsbury®; Low v. ITnnes™,

Latham, Inverarity and Anderson for respondents —We con-
tend this is a case for an injunction. Defendants say that only the
occupiers rould sue, If so, a emﬁpany could never sue in a case
like this. -Pollution of air or water is an injury to property
Jjust as deprivation of light is. The reason why in some cases it
is held- that a reversioner cannot sue is, not because there is no-
injury to the property, but because the injury may cease before
he comes into. possession: Addison on Torts (5th ed.), ch. 7.

- Constructive possession is enough : Ibid pp. 372—875 ; Kerr .on
. Injunctions (ed. 1878), p. 165 ; Gale on easements, p. 483 ; Sturges

v. Bridgman . ‘The plaintiffs are not reversioners, If the Act
done is an injury to a right, 4.c,, one which by length of time will
give a countervailing ught a cause of action arises’at once. See

~ Addison on Torts, p. 375,85 to when a reversmnel can sue : Pomﬁ e

LR 1Ch. Ap. 295..
" (L. R.10 Ch. Ap. 283,
® L. R. 20 Eq. 539.

) 2 Ch, Div. 692,

611 H. L. C. 642,
® L.R.19 Eq. 616.
) 4DeC. J. & Sm. 286.
® 11 Ch, Div. at pr859
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v. Ricrofs, As to the cases cited, Mumford v. Ozford and
Worcestér Railway Company@® and Simpson v. Savage™ are the
anly Common Law cages in favour of the defendants. Counsel
distinguished - Mott v. Shoolbred®, Jones v. Chappell®, Broder .
Saillard®, Oooper v. Crabtrec®™. In England® the Courts appear
to be inclined to regard it as a question of fact for a jury (therefore
for the Judge inJndia) whether or not the alleged injury will de-
preciate the silexble value of the property. The Indian Limitation
-Act XV of 1877), sections 26 and 27, does not’ reserve the revers
sioner’s right unless there is a three-jrear tenancy. Section 27 states
thp only exception to section 26 of the Limitation Act ; so that the
above English cases are distinguishable. *But see also Dobson v.
Blackmore®, Kidgill v. Moor®, Metropolitan Association v.
Petch0, Bell v. Midland Railway Company™, Joknstone v.
Hall, Wilson v Townend, Crump v. Lambert®, Clowes v.
Btaffordshire Waterworks Company®, Next, have the plaintiffs
sued too late? There has clearly been nolaches. Mere delay will
not . prevent even an interlocufory injunction: Rochdale Canal
Company v. King® approved'of in drchbold v. SeullyD, Ball v.
" Ray®®, Smith v.. Smith®, Fullwood v. Fullwood®, Sturges v.
Bridgman®, As to what constitutes acquiescence : Wilmott v.
 Barber®, Gullick v. Tremlett®, Saville v. Kilner@9, Cooper v.
Barber®, Jamnddds v. Atmdrdm®, Tipping v. §t. Helen’s
Smelting Company®, Crossley v. Light®, memgham Canal
Company v. Lloyd®, Clegg v. Edmondson®, Lehmann . Me-
Arthur,

-1 Wms. Saundels 922,

@ 1H.&N, 34.

(3 1C.B. N. 8. 347,

@ L, R. 20 Bq. 22,
-(5) L. R. 20 Eq..539.
~(6) 2 Ch. Div, 692.

(M) 19 Ch. Div, 193.

) 9Q. B. 991,

® 9C. B. 364,

19 5 C. B. N. 8. 504.
(11)10C. B. N, S.287
‘(12) 2 K. & J. Ch. Ap. 414.
(13) 1Dr. & Sm, 324.

(9 L, R. 3 Eq. 409.

(15 L. R. 8Ch, Ap. 125, -~

(914 Q. B,135,

7 9 H. 1,360, -
(19 L. R. 8 Ch. Ap. 467.
(19 L. R. 20 Eq. 500,

. 2% 9 Ch, Div. 176.

(21) 11 Ch. Div. 852,

(22) 15 Ch. Div. 96.

(23) 20 W. R, 358,

(29 26 L. T. N, 8. 276:
(25) 3 Taunt, 108,

(26) 1. L. B. 2 Bom, 133.

@n4B.& 8. 608; 11H, L, C2, 642
L.R.1Ch, Ap. 66.
28) L. R. 3 Eq. 279 ;2 Ch, 478.

(29) 18 Ves. 515.

(30) 8 DeG. M. & G. at p. 801,

" LR. 3Ch, Ap. 496,
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¢
As to our remedy. The Act which give power to award

damages was 21 and 22 Vie,, ¢. 27. The damages permitted to
e given are pyospective damages, so that they may cover the
same ground as an injunction. Courts will not give damages in &’
case like this, for tiey would regard them as speculative damages:
Imperial Gas Company v. Broadbent®, Jackson v, Duke of New-
custle®, Stokes v. City Ofiices Company®, Dent . Auction Mart

+ Compty®,  Goldsmid v. Tunbridge Wells Conlmissioners®,

Attorney Gen. v. Colney Hatcl®, Aynsle y v Gloverd, Smith v.
Smith®, Krehl v. Burrell®, Pennington v. Brinsop Hall Coal
Co.09), Fuldwood v. Fullwood™, Ecclesiastical Commissioners ¥e
Kinod, Fritz v. Hobson,

West, J.—~The first point contended for on behalf of the
appellants was that, by not taking active steps to give effect to
the protests and threats of their managers, the Land Mortgage
Bank had already forfeited all claim 6 an injunction when the
Nieol Mill Company failed in December, 1878. It cannot reason-

.ably be denied that the projectoss of the mill were promptly
_informed of the objection felt to its construction and working by

the Land Mortgage Bank, and from that time to this the Mill
Company and the present proprietors have never been without
clear actual notice that the LandMortgage Bank intended, if the
working was carried on, to take legal proceedings as on 2
nuisance to its property, the Grant Buildings. But it is said that,
o long a time having been allowed to elapse, the right, if ever -

it subsisted, to' an injunction has failed. Now,no doubt, where

the positive law assigns certain consequences to a. particular
possession or enjoyment for a specified term, that result is not
defeated by any mere assertion of a claim without the alleged
right’s being reduced to ves litigiosa by proceedings in Court.

. T'had occasion topon{mder that question in the K4nara Forest

@ 7 1. L. 600 M L. R. 18 Ky. 544,
@ 3DeG. J. &Sm. 275, o o

& TN ® ‘L. R. 20 Eq. 500. .

11 Jur. 560,S Coonap, @ ;
LN Ss P LR 7 ch ‘Div. 8513 1Ch
4 1. R. 2Eq. 238, (19 5 Ch. Div. 769, -

(3 L.R.1Ch. Ap, 349,

(11) 9 Ch, Div. 176,
(6) L.R.4 Ch, Ap, 146, R (12) 14Ch, Dn 213 K
EEE *-(13) 14 Ch, Div, 542, s
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s ,
Case—Bhdskardppd v. The Collector of North Kdnara®, and I find
that my view might have been supported by the authority of
Turner, LJ., and of Selwyn, LJ., in Lehmann v. McArthur®.
'But what specific effect does the law give to a nuisance through
its continuance for five or six years ? We afe not aware of any.

If there had been such negligence on the plaintiff’s part as had -

naturally Yed the defendants into an expenditure of money
through a filse confidence thus induced, there might be a ‘reason
for saying,that an injunction could not properly be sought or
granted when there had been a‘culpable want of diligence in
applying for it. But here the plaintiffs certainly gave notice,
and intended to proceed against the Nicol Mill Company. They
gave notice to the defendant Ahmedbhdi before he purchased
the mill, and yithin a short time (a couple of months) of his
renewing its working they filed the present suit. - There is

'nothing; therefore, to deprive them,on the ground ofacquiescence—

(see judgment in De Bussche v. Ali®)—or undue and misleading
delay, of -any remedy to which they may otherwise be entitled—
see Hogg v. Scott®; Johnson v. Wyati®, =
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The'natﬁre and extent of the alleged nuisance come next to be

considered. A great mass of evidence on this subject was laid
before the learned Judge in the Court below. He has carefully
weighed it, and there seems to be no sufficient reason for pro-
"nouncing his couclusion incorrect, that the smoke, cotton fuff
and mnoise proceeding from the mill caused serious incon-
~ venience to the inhabitants of divisidns Nos. 2, 8 and 4 of the
eastern block of the Grant’s Buildings. We have been invited, on
~ behalf of the plaintiffs, to find that this impairment of comfortable

habitation extends also to divisions No. 1 in the eastern block ‘

and No.'5 in the western block. The ev1dence is contradictory

and has manifestly been influenced by the very different sensi- -
bilities and preconceptions of the witnesses. In such a case there

should be strong indications of an entirely erroneous view of the

testimony, or the principles on which it ought to be appreciated

to ‘warrant a Coult of Appea,l in reversing the Judcrment arrived
I L R.; 3 Bom., at p. 783, (3L R., 8 Ch. Div., at p. 314.

mLRsmAmum : MLRIM%M4
2 DeCi J, & 8., 18,
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at by the Court of first instance. No such ground appears in the
present case ; the evideénce has been carcfully weighed, and the
conclusions arrived’ at by the learned Judge below, being well
sustained hy it, are not to be disturbed on a mere impression

might reasonably tltat particular point a somewhat dlﬁ:exent view
that on this or be taken. '

The question next arises of whether the plail.biﬁ'b(in this case
had a Yight to sue, and how, if at all, that right was Limited ? It
appears that at the institution of the suit there were. vacant in
the divisions Nos. 2, 8 and 4, t3 which only the nuisance extends,
one room with a terrace in division No. 3, and one passage YOOI,
in No. 4. When.Mr. Flower’s evidence was taken at the hearing,
one apartment was retained vacant together with two staircase
or passage rooms. For the defendants it is urged, in appeal, that
the right to sue is one that arises only on some personal damage,
or inconvenience sustained by the party complaining. The Land
Mortgage Bank, it is said, cannot sustain a personal inconve-
nience, and as a proprietor it can sue only for a nuisance in its
nature permanent. In Comyns’ Digest, however (“Action upon
the case for nuisance”) it is said that the action lies for a
nuisance to the habitation or estate of another, and as an instance
is given the case of a man who erects a wash-house or stable
and puts filth in it to the anfioyance of a garden; an other
instance is a parson’s allowing tithes to remain unremoved,

- whereby the grass there is corrupted. In the former of these
_ instances the injury was not o a person as inhabiting a parti-

cular-house ; in the latter the injury was not of a permanent
character. In both instances possession appears to have given

‘the right to undisturbed and unimpaired enjoyment, the in-

fringement -of which constituted the actionable wrong. That

possession will support an action of trespass, is shown by Gr -aham

v. Peai®; and the distinction between this and the class of cases
just considered is not one resting on a difference of the 11ght ‘but
of the injury to the right giving a cause of action.” It is
commonly said that the tenant has a right of action for the

_injury to the present enjoyment, and the reversioner only for an

injury to the reversion,~that is, some injury which will aﬁ‘ect
(1) lEast., 244 .
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the property permanently or beyond the terms of the lease or
tenancy ; but this does not mean that an owner in possession on
his own account, in whom therefore the two rights concur,
‘has not the same remezly as a tenant—see Leader v. Moxon®.
The tenant’s rights are, in fact, derived froms his landlord’s, and
limited by these, as otherwise the landlord would be able to
‘convey a greater right than he himself held. The right to sue

arises when {heiinjury arises, and that, to a person in actual

- possession is when his power to enjoy for all ordinary purposes is
impaired by an act on the part of another going beyond his right,
o, in the case of an occupant of neighbouring property, by an
immoderate use of it, or acts within it extending in their effects
beyond the property, and causing discomfort, or caleulated to
cause discomfort, in the ordinary use of land lying near it.

The EnglishoCommon Law in its earlier stages did not assign
an estate in the land, or possession, to a mere termor. His interest
~ was & mere personal right against the lessor; his occupation
was a possession on behalf of the lessor®. The changes which
took place under Henry VII‘and Henry VIII gave the tenant
an interest (though but a chattel interest) in the land and
a possession which he could recover in specie. Since then the
ownership has for some purposes been looked on by the law as
divided, and possession beingattributed to the tengnt, actions
resting on possession have become competent to him, and to him
alyone——_Bawter V. (Taylor Thus the right to sue for an injury
- to the convenient use and occupation of a house has been con-

sidered as exclusively rested in the tenant. He holds in his own -

right, and is the proper person to guard against any infringement
of that right—OSimpson v. Savage®. To permit a landlord to sue
~ on the same act of the defendant would be to allow a plurality of
suits on the same cause of action. The landlord has parted
- with present possession and its incidents, and must not proceed
‘ag if he retained them. The cases referred to by Willes, J, in
‘Bell v. Midl. Railway Company® are not opposed to this. They
‘rest on an ‘injury to the landlord through his tenants’ being -in-
‘capacitated for fulfilling their duty to him, or prevented by

() 3 Wills, 461; 8. C. 2 Wm. Bl. 925. - (8 4B. & Ad,75. .
(2) See Butler's note to Co. Lit. 330 b. ~ 4 10, B.w. s, 347,
(10B, C. N. S., 87.
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threats from doing it— Broder v. Saillurd® , Those considerations
seem quite to sustain the position taken by the Courts in England,

though it has been questioned by some text-writers, thab the
landlord’s right of action is limited to the case of an injury in
its nature of a permanent character, or of a duration extending
in the ordinary course beyond the tenant's term, A wall built
against a window will remain, without any furtheract, as long as
the window itself. There is an injury at once tn theterm and to
the reversion. A competitive exhibition of the modes of dealing
with sewage manure, limited %o a week, may cause infinite an-
noyance to the tenant, and’entirely prevent his comfortable
enjoyment of his possession during the time without ab all
injuring the reversion. The tenant only, therefore, is the right
person to proceed for an abatement of the nuisance. And if, instead
of a single exhibition, the neighbouring occupiér advertises &

series of them one every three months, though the series taken
collectively will, if not interrupted, certainly damage the landlord
by lowering the letting value of his house, yet this connexion in
a series is merely an act of the mind. There is no physical.

-~ continuity ; each holding of the exhibition is a separate act, and a

separate. nuisance evanescent in its physical effects, and totiching

* only the occupant for the time being. Him it will touch, and a

remedy cannot be denied to him ; therefore, it is denied to the
landlord, Who has parted with so much of his ownership. as.
makes the tenant’s right, and, having parted with, it cannot sue
upon it as for an infringement of it. The reversion. is. not
injured, because, on any repetition of the nuisance after the estate
has come into possession, the lessor can get it stopped by &
sult in his own name, or, by arrangement, in that of his tenant
—see per Pattison, J., in Baater v. Ta ylor® ; Broder v. Saillard.®.
So ‘in the case of trades and manufactures, if the’ alleved‘

injury arises from a series of -acts, such as ‘the ‘operations of

a furnace or a forge, these may cease ab any moment. They
require a fresh \actlvmy for each repetition, and each instance
of discomfort caused is trans1ent in the annoyance it occasions.

Collect these acts mentally down to partlcular time when

(1) 2 Ch, Div., 692, @ 4B, & AQ. per Pattison, J., a.t P 76

(J) 2 Ch, Div., 692 at p. 698,
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b ’ .
an action is brought into a single series, and still no harm

is done to the reversion, which is still future—see Mumford
w-Oxford and Worcestsr Railway Company®. .The reversioner
can take care of himself when he comes into possession; in the
meantime, each single instance of injury being to the tenant, the
right of action, too, is his, and his alone—Modit v Shoolbred @,
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Jones v. Ol}_d})peliﬁ). It cannot be his and the landlord’s, too, since R, /yuwaxo.

his right as-Mgainst third parties is wholly derived out of the
landlord’s and, as far as it extends, forms a deduction from the
landlord’s right.

We have not been asked, if indeed we could have been asked, .

‘to deal with this case on other principles than those of the
English law. According to that law developed logically from
its own premi’ses,> the owner of property, of which he has
Yeased the whole, cannot, as we have seen, maintain an action
for an injury of an evanescent kind, merely because it may
and probably will be, repeated. If he has leased a part, and

retains a part, he, as occupicr, has the same right to sue as

any other occupier—DBell v.. Midl. Railway Company® ; nor

is “his right lessened, because he does not personally dwell

on the premisés—-The Lovegrove Case®; Saville v. Kilner®
Eeclestastical Commissioners v. Kino®™, A man, again, with a

large family cannot claim double the damages for a nuisance by

stench which a man with a small family may claim, nor a man
who is all the twenty-four hours at home, double the damages
claimable by one who spends twelve hours out of doors. People’s
occupations and peculiarities have been introduced by way of
aggravation, but the right is, in all cases, to such forbearance on the
part of the neighbour as will be consistent with an exercise and
enjoyment of the recognized rights of property, an ordinarily
convenient use of one’s possession- without regard to_special
idiosyncracies or circumstances—see per Knight Bruce, V.C,, in
Walter v. Selfe @, quoted by Sargent, C. J. ©. No suitability

(W 1H.&N7, 34;8.C,25 L. J. Ex., 6) Unreported.

265. ~ ® 26 L T. N, §., 277,
@ L. R., 20 Bq., 22. - () 14 Ch. Div., 213.
(9 L. R., 20 Eq., 539, 543. - (8 4DeG. & Sm, 315,
9 10C, B, N.S,, 287, . T 9 Ante, p. 54,

1139—8
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of place increases the natural right of cither of two occupms of
neighbouring areas with antagonistic interests—see Bamford v.
Turnley®. Nor is it dependent on personal character.  Othez-
wise a deaf occupler might have no action for. noise; and i
might be said that’a corporation, as such, having no nose or ears
could not be annoyed by a stench or noise, and, being thus depriv-
ed of right of action, must in every casc submit to the nuisance
until” the nuisance under the name of an casciner~ had become
established as a uoht of the neighbour by user for twenty Years—
see Specific Relief Act XV 0? 1877, sec. 46, The dividing line
which in dne case Pollock, C.B., recognized as existing between
nuisances and easements, and which might be thought well’

. founded, has by recent decisions been broken down. - Hence a

corporation owning real property would hold it shorn of some
of its ordinary and important incidents. This cannot be the
law, unless it has been expressly provided by. the Lemslature
which has not been urged before us.

The Land Mortgage Bank, ther;, can sue on its possession—— 7
Cooper v. Crabtree®, but at the same time it must sue on'its
possession. - The operations of the defendants’ mill are not a
physical change made once for all, and then operating for the
future by itself to the plaintifiy detriment. It has not been

shown that the smoke, dust, or vibration cause, as in oné or two

of the English cases, a positive deterioration in the pla.intiﬂ's’*

-structure. As itself in actual possession of the two rooms in

divisions Nos. 3 and 4, the plaintiffy’ Company could properly
bring this suit—; as owning the whole mass of the Grant
Buildings it could not. The Limitation Act makes no difference,
since it prevents a right from being acquired against a reversioner
who cannot sue within three years. We must deal with its claim
on this limited basis. -The learned Judge below seems on this
point to have taken the same view of the law ; but first’ recog -’
nizing that an injunction on account of the vacant chambers
would operate in the same way as.one on account of the whole
building, and then taking the ground that damages might be
awarded instead of an 1113unct10n, he estimated the damao ges, not ,

L@ 3B and Sm, 62,,8.C. 311, J, Q. B.286, - (» L,R. lQCh DlV., p. 193
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)
on the basis of the plaintifiy actual causc of action and right to
sue, but on that of the incidental operation, or supposed opera-
tun of the Injunction, should onc be granted. He thus arrived at
a sum of Rs. 40,000 as the damage sustained by the plaintifis’
COlnpan) Failing payment of this sum, the® defendants were
prohibited from working their mill so as to be a nuisance to the
plaintiffs, or thein tenants. Should the mouey be paid, the in-
J\lnctlon was Sibed to prohibiting the defendaits from working,
exeept with closed double windows and with a pleventwn of the
escape of smoke and cotton fluff 5085 to cause a nuisance. As to
the noise, no diréet injunction was made ; but the plainftiffs were

to be at liberty to apply in case the noises were materially

' increaséd

Now the reagons given by the learned Judge for regarding
a, money payment as an “adequate compensatlon to the plaintiffs’
Company, when combined With an injunction reducing the nuis-
ance to a tolerable minimum, seem to be irrefragable. The
Land Mortgage Bank has no special sensibilities about the Grant

Buildings. The associations connected with that property are .

- probably not at all of an endearing character. The correspond-
-ence, at any rate, makes it perfectly clear that the bank has no

other than a pecuniary interest in the premises, and would always-

- have been satisfied with a liberal solatium for its- violated rights.
Where that is the case, damages may properly be substituted for
* an injunction—Isenberg v. B. I. H. Bst. Company ™ Senior v:
Pawson ®. In the presént case damages have been combined
- with a limited injunction. This particular combination of relief
is 1ot expressly provided for in the Specific Relief Act. But by
section 52 of the Act, “preventive relief is granted at the
diseretion of the Court.” By section 54 “an injunction may be
granted to prevent a multiplicity of judicial proceedings”, which
embraces as well repeated suits by the same plaintiffs as a series

by different plaintiffs. On the other hand, section 56 says an -

m]unctlon cannot be granted “ when equally efficacious relief can
certainly be obtained by any other usual mode of proceeding.”
A mere award of damages in this case would not prevent future

() 3DeG, J. &8.,23 . LR, 3Eg, 330.
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¢
claims for future  injuries. Preventive relief may, therefore,
properly be given ; but heing given toa certain extent, it appears
that for the residual injury—which, as the learned Judge belew
has found®, is really small—damages will afiord an efficacious
relief—equally cfficacious as relief though not so cfficacious in deli-
vering over the defendants to the tendermercies of the plaintifs’
Company. The judgment of Bramwell, B., in tha Stockport Water-
works Company v. Potter® shows that it is an umportant ingre-
dient in the wrong occasioned by carry ing on an offensive Husiness
if all possible remedial measuyes arc not adopted. We think this
Court may prescribe such measures as the condition of cen-
tinuing a business, and give damages for the inevitable injury
where these will suffice, though Rolt’s Act and Lord Cairns’ Act
are not in force here. At any rate, the defendants, who are the
persons to be affected by the injunction, may, if they dislike the
combined remedy, avoid it by submitting to an injunction which
will apparently elose their factory. If the defendants submit,

‘the plaintiffs’ Company cannot complain that in addition to

damages it obtains a further discretional relief, leaving it to the
necessity of further litigation only should a reasonable use of their -
premises be exceeded in future by the defendants.

The modified conditional injunction framed by the learned
Judge below is calculated in its intention to provide the requi- -
site remedy in this case by reducing the annoyance caused by the
working of the mill to such a moderate and perhaps irreducible
minimum as will be fairly compensated by damages for the
premises oceupied by the plaintiffs’ Company affected by it It

Fwill only be necessary to mould the wording so as dls’omctly to
,prov1de against any increase ‘of smoke, cotton, fluff, or noise of

machinery beyond what subsisted at the date of the decfee——see
Goldsmid v. Tunbridge Wells Improvement Commissioners® and
to add that the injunction does not free the defendants fr om any
necessity they may be under of working always so as to cause the
Jeast annoyance reasonably possible to the occupants of the
premises with respect to which the decree is made. - Tt may be
that inventions will be made by which the now inevitable

@ P.46, P. Bk, @ 3 H. L.326;31 L J, Ex,, 16.
@ L. R., 1 Ch, 349, 8, C, 35 L. J. Ch., 352,
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annoya;mes may be easily diminished ; and should a right then
arise for the neighbours to a working of the mill so as to be less
offensive, they ought nob to be precluded from that right by an
injunction intended for their benefit.,

The remaining question is that of the amount of damages. The
learned Judge has estimated these on the loss likely to be sustained
by the plaintiffs’ Company on the whole of the compartments, Nos,
2, 3 and 4pf>Grant Buildings. Admitting, however, that
money "compensation was a right form of rtlief, it should ob-
viously be compensation measured by the premises not owned,
but occupied, by the plaintiffs ; in “other words, the reoms unlct.
It was only in respect of these that the plaintiffs’ Company was
competent to sue, and suing on a limited ground it could not be
entitled to compensatlon on one greatly more extensive. It was
only ‘in 1espect o3 the rooms in question that its suit and the
decree therein could guard the defendants against further
actions. An award of Rs. 40,000 to the plaintiffs cannot prevent
any tenant of the rooms affected by the nuisance complained of
from suing the present defendants on the grounds- successfully
“taken by the plaintiffs’ Company in this suit. It would be
unreasonable that the defendants should be made to pay as
damages in bulk to persons not legally entitled, what they may
have to pay in portions over*again to those who are or may be
entitled. For the damage arising to-the plaintiffs’ Company on

account of the couple of rooms unlet at the institution of the
_suit, the sum of Rs, 1,000 will afford sufficient compensation, and
the sum awarded by the Court below should be reduced to that
amount. The decree is to be modified accordingly, and in the
sense already indicated as to the second alternative injunction.
The parties are to bear their own costs of appeal.

The decree of the Appellate Court was in the following form :—
This Appellate Court doth order that the said decree, dated the 17th day of
August 1882, he varied, and as varied be as follows, that is tosay, this Court doth
declare that at the date of the institution of this suit the plaintiffs were only en-
 titled to bring this suit for an injunction and damages in respect of the rooms in the
said Grant Buildings which were unlet at the date of the filing of this suit, that is
to say, one room with a terrace at the back thereof, the present monthly rent
whereof is Rs. 50, which room is situated on the right hand side of the second floor
or upper story of division No. 3 of the eastern block of the Grant Buildings, the
said dwmon being the third division countmg from the Harbour side, and one
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passage or stair head room, the present monthly rent whereof is Rs. 15, which said
room is situated on the first floor or upper story of division No. 4 of the eastern
block of Grant Buildings of the said division, being the fourth division counting
from the Harbour side ; and this Court doth order that the defendants and ea.'Gh(
of them and their servants, workmen and agents be and they are hereby perpe-
tually prohibited and restrained from making or cansing to be made noises in the
said mill kuown as the Nicol Mill in the plaint mentioned so as to occasion
nuisance, disturbance or annoyance to the plaintiffs as owners of the afore-men-
tioned room and terrace and passage room in divisions § and 4 respectively
of the wastern block of the premises krown as Grant Buildirgs in the plaint
mentioned or to the tdnants or tenant for the time being of the said rooms
and terrace or either of them respeqtively or of wny part thereof, and also
from allowing smoke and cotton flufi’ to issue from the said mill premises so
as to occasior nuisance, disturbance or annoyance to the plaintiffs as owneis
of the sald two rooms and terrace or to the tenmants or tenant thereof as
aforesaid unless the defendants do within fourteen days from the sealing hereof
pay to the plaintiffs the sum of Rs. 1,000 ag damages sustained by the plaintiffs
as owners of the said room and terrace and passage room' afore-mentioned,
and in the event of the defendants paying the said snum of Rs. 1,000 to the plaintiffs,
as aforesald this Court doth order that the defendants and each of them, their
servants, Workmen and agents be and they are hereby pexpetually proh1b1ted
and restrained from working or using the said mill of the defendants otherwise
than with closed double glass windows on the side of the said mill towards the
said Grant Buildings, and also from allowing smoke and cotton fluff to issue froni’
the said mill premises so as to occasion nuisance, disturbance or annoyance to the
plaintiffs as owners of the said room and terrace and passage room afore-mentioned
or to the tenants or tenant thereof as aforesaid to a greater extent than subsisted
at the date of the said decree, that is to say,on the 17th day of August 1882, Pros -
vided that if byireason of any new inventions or invention being hereafter discover-
ed and brought into working operation in India” the noise, smoke or cotton fluff
proceeding from the said mill can easily be dinimished so as to become still less
in degree than the same or either of them were or was at the date of the said
decree, viz., the 17th day of Angust 1882, this decree shall not be taken or deemed
to prejudice such right as may exist for the plaintiffs as owners of the said two
rooms and terrace” or the tenants or tenant thereof or of either of them as afore- -
said to require the defendants to introduce such inventions or invention into the
said mill 80 as to cause the least annoyancereasonably possible to the plaintiffs as
owners or to the tenants or tenant of the said two rooms and terrace or either of
them respectively ; and this Appellate Court doth confirt the order of the lower
court as fo costs, and doth further order that each party do bear their own costs
of the appeal ; and this Appellate Court doth further order that the Prothonotary =
of this Honourable Court do pay to the appellants the sum of Rs. 500 deposlted
with him as security for the costs of the appeal,

Attorneys for plaintiffs.—Messrs. Tobin cmol Rougkton.
Attorneys for defendants.—Messrs, Jofferson, Bkmskcm]uar
and Dinsha.
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