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. February 12,

DereNpaxe. ® ’ —_—
Mortgage— Acount—Decree in mortgage suil yiving mortgagee possession in default
of payment of mort_r{aye-debt—ll’elation between mortgagor and mortgagee—2ort-
gaygee in possession under decree not lialle to account for profits of land—Decree for
Dpossession in mortgage suit, ejfect of —Dekkhan Agriculturists Relief Act Xvir

of 1879.

, The plaintiff, mortgaged certain land to the defendant in 1864, In 1874 the
defendant (mortgagee) obtained a decree against the plaintiff upon the mortgage,
ordering the plaintiff to pay the defendant the sum of Rs. 40; in default of pay-
ment the defendant (mortgagee) to take possession of the land until the said sum

. should be paid. In pprsuance of the said decree the defendant took possession.
The plaintiff brought the present suit to redeem the said land, alleging that the
,amount of the moftgage-debt had been fully liguidated out of the surplus profits
of the land.

Held that the defendant (mortgagee) was not liable to account to the plaintiff
for*such profits, Under the former’decree the defendant was entitled to take
Possession, and retain it with the attendant benefits until the plaintiff shonld pay ]
a definite sum which he had never paid. The defendant held under the said
decree a complete title to the land until such payment was made.

3

UNDER section 56, clause 5, of the Dekkhan Agriculturists’.
‘Relief Act this case was referred for the decision of the High
Court by Dr. A. D. Pollen, Special Judge under the Act. He
stated the case as follows :— ‘

“In this case the plaintiff sued for redemption of a field (Survey -
No. 48) mortgaged to the defendant for Rs. 22 in the year 1864

“The defendant had in 1874 obtained a decree upon the
mortgage-bond for possession of the mortgaged property in
default of payment by the plaintiff of Rs. 40, the amount then
found due on account of the mortgage-debt. Since that time
the defendant has been in possession and enjoyment of the mort-
gaged property. The plaintiff now alleges that the amount of
the mortgage-debt has been fully liquidated from the surplus
profits of the land. '

* Civil Reference, No. 1 of 1884,
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“The Subordinate Judge (Mr. Dabir) held that, as defendant
had obtained possession under a mortgage decree for Rs. 40, he
was not bound t& account to plaintiff for the profits of the land,
and plaintiff was ordered to pay the sum of Rs. 40 within one
year on pain of foreclosure.

“The Special Subordinate Judge for Poona and Sétdra (Mr. M.-
G. Rdnadé) referred the case to me, with his own rematks,
under section 53 of the Dekkhan Agriculturists’ Relief Act, and I,
concurring in his opinion, reversed the decrec of the lower Court,
and remanded the suit, with directions that an account of the
profits should be taken, and a new decree passed in accordance
with the result of such account.

“The Subordinate Judge (Myr. Ganu) on the strength of a
recent High Court decision reported in I L.R. 7 Bowm., 830
declined to carry out my instructions; and, holding that the
plaintiff was bound to pay the full amount found due by the
previous decree, passed a decision similar to that made by his
predecessor. * * # * ¢ '

“The terms of the former decree are as follows :— That the
defendant (present plaintiff) do pay the sum of Rs. 40 with costs;
if default be made, that the plaintiff (present defendant) do take

- possession of the land, and havevahivat (3.e., possession or enJ0y-

ment or management) of the same ,until the sald sum of money
be paid.’

“I concur in the opinion expressed by Mr. Rénadé, and regard

* "this decree, which is silent as to profits, as being simply a decree

for possession of the land until liquidation of the mortgage-
debt. It seems to me perfectly immaterial whether that debt is
liquidated by a money payment made by the mortgagor or
by the surplus profits realized from the land by the mortgagee.
According to section 18 of the Relief Act, any private agreement
of the parties must be set aside, and in this case the former de-
cree neither confirms any private auieement of the parties, nor
imposes any cond1t1ons with respect o the appropriation of the
profits. .

“ The ruling quoted by the lower Court seems, however, to be
opposed to my view. I, therefore, beg to refer for the decision
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of the High Court the question whether the said ruling governs
the present case or not; in other words, whether, under the
circumstances stated above, the defendant in th's case is or is not
liable to-account for the profits. ”

There was no appearance of parties in the High Court.
The following is the judgment of the Court delivered by

West, J—The position of a mortgagee resting merely on his
mortgage as the ground of his relation to the mortgagor is wide-
ly different in its practical effects from that of the mortgagee
who has obtained a decree. In the former case the contract is
subject to revision on equitable principles, and the greater part
of the law of mortgage in England has arisen from the modifica-
tions imposed by the Court of Chancery on the contracts of the
parties. In the latter case there is no temptation to overreach-
ing and imposition on the part of a Court as there is in the case
of the individual creditor, nor can it be stated as a principle that
a second’ judgment by the same Court, or a Court of the same

‘ kmu, will be an improvement “on the first. The public mter-
est is concerned in the finality of litigation, and, as was said by
Lord Macclesfield in Peachey v. D. of Somerset® : “ You can never
say that the law has determined hardly, but you may that the
party has made a hard bargain.” The same distinction between
the siipulation of a party and the adjudication of the law is
drawn by Lord Manners in Keating v. Sparrow® ; and it is quite
obvious that if a judgment or decree is to be subject to mo-
dification like a contract, the modifying judgment must, on
principle, be again subject to amendment, and that every liti-
gation may thus become interminable. The true principle is,
as noticed by Lord Selborne, that the decree supersedes the
contractual relation by a command which is the voice of the
sovereign in the concrete case, just as a statute is the same voice
in a general rule. Thus a relation constituted by a decree stands
on the same footing as the firmest ownership. The Legislature
may upset the one or the other; but an intention to forfeit
established rights cannot be presumed, nor can any statute
having such an effect be carried by construction beyond the
purpose plainly indicated. v

(1) 2 Wh, & Tud, at p. 987. 1B, & B., 367,
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In the present case the decree, in the event which happened
of the mortgagor making default, ordered that the mortgagee

should take possession, and retain it with the attendant benefits *

until the mortgagor should pay a definite sum. The sum has

never been paid, and the decree having been made in 1874,a

question may be possible of whether execution or further exe.
cution of it is not now barred by limitation. Is may alsp be
contended, not without reason, that the relstion constituted by
the decree was not one of mortgage, seeing there was an entire
want of mutuality of remedy. It might be thought rathera
case of foreclosure and consequent ownership subject only to a
special condition of defeasance. Yet as the decree was still open
to execution in the mortgagor’s favour without a fresh suit, we
incline to think that the decree did constitute a relation, though a

' new one, by way of mortgage between the parties. But, supposing

execution by way of redemption still possible, the Court, to which
the mortgagor applies under the fecree, may so far modify the
decree from that time forth that it may direct payment by instal-
ments under section 155 of the Dekkhan Agriculturists’ fRehef
Act. It may also make such orders as it thinks fit as to the
appropriation of future profits and the accounting for them by the
mortgagee who isin possession. But this process cannot be made
retroactive. The possession and enjoyment of the mortdaﬂee under
the decree are held under a complete right of record, and the
decree is a title-deed of the highest kind down to the moment
when it may be partially set aside in execution. - The terms
giving authority to the executing Court are quite satisfied by
this construction without making them retrospectively confisea-
tory, and every principle of judicial constzuctxon forbids their
extension.

The reference is to be answered accordingly.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 

