272

1884

- Wisawa’sr-
BHAR PANDIT
V.
PRABHA'KAR
BHAT,

January 28,

[§

THE INDIAN LAW REPORTS. [VOL. VIII

tho proper forum for the present suit was the Subordirate Judge's

Court at Chikodi. Every suit must be brought in the Court of the °
lowest competent jurisdiction. The District Court had not juris-

diction to entertain the suit. Its want of jurisdiction when mani-
fest cannot be held to have been cured by any waiver, if there was

a waiver, of the objection raised by the defendant, and we must
annul its order with costs.

. . I v
Order for registréoon annulled.

APPELLATE CIVIL.

Before My, Justice West and Mr. Justice Ninadhdi Haridds.

ADARJI DORA'BJI (oriGINAL PraINTIFF), APPELIANT, v. ERARSHA'H.
DHANJI AND ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS®

Partnership suit—Jurisdiction—District Court --Subordinate C'ourt——qutnership-—»
Dissolution—- Wrong—Damages— Indian Contract Act No. 1X of 1872, Sec, 265
—Code of Civil Procedure, Act XIV of 1884, BolET E LoV I e TR e

A suit for winding up an expired partnelshxp can be brought in the District
Court under section 265 of the Contract Act (IX of 1872) and section 213 of the
Civil Procedure Code Act (XIV of 1882).

But the jurisdiction of the ordinary Courts is not annulled by the specml juris.
diction assigned to the District Court by section 265 of the Contract Act Axy
one having a cause of action arising out of partnership transactions may sue the
person liable in the ordinary Court, The jurisdiction of such Court, however, does
not extend o the case of a winding up of an expired partnershlp This jurisdic-
“ tion is given to the District Court by section 265 of the Contract Act, and when,
along with anew mode of relief, particular jurisdiction is constituted to administer
if, the Court specified, and no other, is to be understood as vested with authority.
Hence, though administration for the purpose may apparently be sought in the
sibordinate Courts, it can be obtained, in the case of an expired partnership, on]y
in the District Court or the High Court. But the jurisdiction of the subordinate
Courts in other respects is not extinguished, An apparent cause of action gives &
right to sue in them for such relief as they can afford, though not for the particular
kind of rehef contemplated in section 265 of the Contract Act.

Where in o suit a cause of action appears which in itself is cognizable by an
inferior Court, such a Court is not justified in rejecting the suit, merely because it

is onein which the Dlstnct Court might have jurisdiction under section 265 of the
Contract Act.,

- . ™ Appeal, No. 26 of 1883, from order,
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_Where an application under section 265 of the Contract Act is presented to
the District Court, that Court should determine whether it is (1) a mere case of
administration, or (2) of administration sought as a cloak for strictly litigions
clim, or *(3) of administration plus claims involving litigation of the ordinary
- “eans. In the second case it may properly decline a function that properly
i o an ordinary Court. In the last case it may either assume the ad-
A -on 3 the estate of the firm, or decline to do so, according to circum-
tances subject t0 w,~al. and in the former case it may either itself deal with all
questions arising between the expartners, or, if these be of ruch a kind as to
form separable subjects of adjudication, it can direct the party in each case
“interested to proceed on the particular alleged cause of action in the Court
* having ordinary jurisdiction, and itself use the result as an element of its
aduinistration, .

Tris was an appeal from the order of E. Cordeaux, Judge of |

. the District of Poona, refusing to receive the plaintiff’s plaint. The
substance of the plaint was as follows =

In August, 1876, the Poona Cantonment Committee - invited

tenders for the supply of conservancy carts.” The parties agreed to
e ~narate tendere o3 if ony one of them was accepted, to
enter into a partnership for fulfilling the contract. The tenderin
‘the name of one of them having been accepted, the defendants on
the 19th-of August, 1876,cntered into a contract with the commit-
tee to supply carts for five years. Onthe 27th of October, 1876, in

puisuance of the agreement, the defendants executed to the plaintiff

a deed of partnership assigning to him a five-anna share in the

contract, and stipulated that the partnership should hold go_od'so, ‘
long as the contract lasted. In furtherance of the partnership busi-
ness the plaintiff advanced Rs. 1,400 for the construction of carts

and Rs. 1,660 for the hire. of bullocks. Subsequently, as plaintiff

alleged, the defendants, without the plaintiff’s assent -and without

reasonable cause, put an end to their contract with the Cantonment
Committee, and on the 19th of J anuai'y, 1877, entered into a new
contract tenable for one year: Under these circumstances the plaint-
iff prayed, first, for a declaration that the partnership of the 27th
October, 1876, had come to an end ; and, second, that Rs. 1,665-15,

being the unexpended balance of the monies advanced by theplaintiff, -

Rs. 2,195-10, being the amount of profits - with interest amounting
to Rs. 1,042-5, together with Rs. 1,334-1, the price of carts, and
Rs. 8,782-8, damages for breach of the contract, might be awarded
o him. ‘ ‘ S ETEE
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- This plamt was presented to the First Class Subordmate J udge

“of Poona on ‘the 29th of September, 1880, and filed the same 'day.

Ewdence was taken on both sides, but on the 3rd of July, 1883,

“the Subordinate Judge came to the conclusion that he had no juris-

diction, and under section 57 of the Civil Procedure Code ref
the plaint to the plaintiff for presentation to the Disvrict (‘ouru
the same day the plaintiff presented the Pl"lud 76" the District

) Court. Mr. Cordeaux was of opinion that more than half of the.

claim being for damages, the subordinate Court, and not the Dis-
trict Court, had jurisdiction. He, therefore, again returned.the

‘ j_oleint to the plaintiff, Who\thereupon appealed to the High Court.

‘Hon. F. L. Latham (Ac’mno' Advocate General) with Ghanasham

 Nilkanth Nédkarni for the plam‘mﬁ' —The Subordinate. Judge, to-

whom the plaint was originially presented, had jurisdiction, and he

- ought not t6 have returned the plaint after the suit had proceeded to
-8 conmdel able extent. The jurisdiction depends upon whether the
case comes within the purview of section 985 of the Contract A« and

whether this provision is merely ¢mpowering. Section 265 doce not
apply to the case of a still subsisting partnership., The District Court
does -not derive jurisdiction till the partnership has termmated—-—

- Sor ab]?, Fardunji v. Dulabhbhdi Harg govandds®, - The plem’nﬁ‘
" distinetly alleges atermination of the partnership in his plaint; and if

this were a suit merely for winding up the affairs of the firm;, the Dis-
trict Court would be the right forum for its adjudication.” - But, as

said byWestropp, CJ., in Ladudbhdi v. Revichand®, section 265. is
l'intencrled to be ancillary to, and not in supersession of, the ordinary
-~ suit for winding up the affairs of a partnership. - For this proposition-

the -cases . of Jivdli Ramd Smm v. Sathambakam® and Lackman

“Lallv. Rim Lall® are given as authorities. = Section 265 does not

.. contemplate hostile proceedings. The ]uusdlctien for, cases involv-

ing such remains where it existed before—Prosdd Doss Mullick v.

© -Russick Lall Mullick® ; Rém Chunder Shdha v. Mamk Chunder
<~ Banikya® ; Harrison v. The Delhi and London Bank @, The Court
. of the - Subordmate Judge was the proper and only OOurt for the

LOAN L. R., 5Bom 65, (ON I L..R.,,GOalc 521
) @LL R< 6Bom,, 143, - 1. L. R.,7Cale.; 157
‘@I L. R., 1 Mad,, 340 , O R 57 Calc 428

(ML L. R, 4 A1, 437,
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cognizance of the claim as regards damages, and the suit was pro-

perly brought in that Court. ¢

As rega}'ds the return of the plaint, the ruling in Jagjivan
Jivherdds Seth v, Magdum AU® revolutionizes the practice of the
tts.  Practice of the Courts is a recognized source of the law,
ad the lc"mctxce of returning plaints on discovery of want of Jul‘lS—
diction is of long standing and universal.

Branson, with him Ménckshih J ehangirshih Taleydrkhan. —As
to the point of jurisdiction the cases cited support the view that the -

Distriet Court is the vight forum. In Jivdli Rimd Sdmi v. Satham-
bakam® the question was between one District Court and another

Distriet Court, and not between a Distriet Court and subordinate

Court. The cases,of Prosdd Doss Mullick v. Russick Lall Mullick® -

and Rdam Chunder Shiha v. Mdnik Ohunder Banikya® "are” decis
dedly in my favour, and they are cited with approval by the Madras

High Court in I{ama yya V. Chandra Sckara Rau®. As regards-

efie

S vue liuv..,..“,‘. < iuvasuirmier the plaint, the judgment i in Jagjivan

Jabhm 'dis Seth v. Magdum AL® gives reasons for overturning the
-old plactlce and T have nothing-to add to them.

The judgment of the Court was dehvered by

West J.=—As Mr. Branson for the respondent- dechnes to

support the recent judgment impugned by the Advocate General

as to the legality of returning a plaint on the discovery of a want

of jurisdiction, we need not discuss the point in dealing with the’

present case. The questiohs are—(1) whether the Subordinate

Judge had Jumsd_m’mon, and (2) whether the District Coult was
~ bound to assume it.

" When the partnelshlp between the pames to the present suit
was cntered into on the 27th October; 1876, they, no. doubt, “con-

templated its lasting until the term should expire of the contract -
made by-the defendants for supplying carts to the municipality of -

~ Poona for five years ending on the 19th August; 1881. They thus
looked forward, of courss,to the partnership continuing for nearly

five years, but at the same tlme this, thougu in some deglee the :

M1, L R,,7 Bom., 487, i @ I. L. R., 7 Cale,, 157+
" AL L Ry 1 Mad,, 340, : 7@ LI R, 7 Cale. 428,
¢) L L R, 5Mad.,, 256,

1854

ADARJI
Dora’Bix

v.
ErARsmAm
DHANJE - -



o
w

76
1884 .
ADARII

Dora'BII
o,

" ERAKSHAH

Duaxyi,

THE INDIAN LAW REPORTS. [VOL. VIIL

moving purpose of their tnutual contract, was not directly a term
of it. The actual stipulation was for a partnership to endure for
the term of the contract ‘with the municipality. That contract,
being only between the municipality and the defendants, could
be put an end to without the assent of the plaintiff, and it was "
an end to on 19th January, 1877. The defendants at #he ‘sam.
time entered on another contract with the mumclpﬁhtyv for one
year, which was obviously not identical with the one in which the
plaintiff had obtained a share. 'The partnership was thus at an end.

1f it was fraudulently or improperly terminated by the defend<
ants, they were liable to the plaintiff, as for a wrong;, in not conti-
nuing thé contract in which he was interested, but the partnership
itself existed no longer when the term assigned to it by the mutual -
‘stipulation had i any way been reached.

© The plaintiff himself fixes the origin’ cf his cause of action at this

_date. For the previous time he seeks a share of profits; for the
“time subsequent he claims damages ; and damaﬂes, t00;” T6r the

breach of duty on the defendants’ part, who, being bound to give -
honest furtherance to the purpose of the partnership, defeated it by
“their voluntary act. This way of putting the plaintiff’s case implied -

_ a partnership ended, not one still continuing. .It involved, not a -

mere taking of accounts and winding up of a busimess, but: a true
. litigation and estimate of damages as for a wrong. ‘

The partnership being thus treated as having expir od a sult for
winding up its ‘affairs could undoubtedly be brought in the District
‘Court—Act IX of 1872, sec. 265; Act XIV of 1882, sec. 213. .
The question is as to the effect of the section (265 of the.Con-
tract Act) whiech "allows this in a case wherein complaint is made

- of wrong, and damages are sought. Sir M. Westropp, the late
+ Chief Justice of this Court, thought the special Jul‘lSleﬁO]l was.

merely auxiliary, not preventing-a suit in any other Court which
on the facts would have jurisdiction.. The views of the “other

: ngh Courts, as shown by the cases cited, have not been quite
- uniform or consistent,

Il'l some mstances it seems tO ‘have been

' thought that the fact that damages were sought did not deprive

Vthe District Court of its "exclusive Juusdwmon under sectlon 265 ;

_’ and this ]uI‘lSlethll appears to have been cons1dered such as
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to shut out that of any other Court when recourse could, under the
section, he had to the District Court. Tous it appears that the
view of the District Court’s jurisdiction as an auxiliary one is the
correct view, but that the mode of working it admits of doubt.

The law has given to the District Court a peculiarly equitable.

janeliction without providing in what relation this is to stand to

that ot 1le orainary Courts, or even to its own jurisdiction under

the ordinary law. Tffect must, however, be given, as far as possible,

to the intentions of the Legislature, and this end, it seems, may

be attained by regarding the application under section 263 as one
which the District Court may scrutinize with a view to determine

_whether it is, in truth, a mere case of administration, or of
administration sought as a cloak for strictly litigious claims, or of
administration plus claims involving litigation of the ordinary
means. In the second case, it may, we think, properly decline a
fanztion that.properly belongs to an ordinary Court. In the last
case it may either assume the administration of the estate of the
firm, or decline to do so according to circumstances, subject to ap-
peal ; and in the former case it mny either itself deal with all ques-
tions arising between the ex-partners, or, if these be of such akind
as to form separable- subjects of adjudication, it can direct the
party in each case interested to proceed on the particular alleged
cause, of action in the Court having ordinary jurisdiction, . and,
itself use the result as an element of its administration as pre-
sently indicated.

- The ]uI‘lSlethl‘l of the ordinary Courts is not annulled by the
special function assigned to the District Court by section 265 of
the Contract Act. If the Legislature had had such an intention,
section 213 of the Code of Civil Procedure was the place to have
expressed it. In the same place, too, we should look for a restriction,
were any intended, of the' administrative powers of the District
Court, but none is to be found there. The result, we think, is
that any one having a cause of action arising out of partnership
transactions may sue the persons liable in the ordinary Court. The
jurisdiction of such Court, widened for some ‘purposes by section
213 of the Civil Procedure Code, is prevented from extending to
the case of & winding up of an expired partnership by the special

provision in section 265 of the Contract Act; for when along with
B 134-—1 .
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- anew mode of relief, as in this instance, particular jutisdiction is

constituted ta administer it, the Court specified, and no other, is
to be understood: as vested with new authority—Coe v. WisdD,
The particular method prescribed, and no other, is to be pursued
—Taylor v. Taylor® ; The Wolverhampton New Waterworks Come
pany v. Hawkesford®, Hence, though administration fdr}"’ii"ér
purposes may apparently be sought in the subordmatef “‘Uourts,
it can be obtained, in case of an expired partn@rgmp, only in the
District Court or the High Court. The enactments on the subject
being in pari materia, eﬁ'ec'*c is to be given to the more specific as
an -exception to the more general. But the jurisdiction of the
subordinate Courts in other respects is not hereby extinguished.
An apparent cause of action givesaright tosuein them for such
telief as they can afford, though not for the particular kind of re-
lief contemplated in section 265 of the Contract Act. It is not
compulsory on a party to seek the latter ; it is mere(ly an advantago
allovved. to him if he thinks fit to avail kimself of it,

It follows that where a cause of wotion “apposrsmhickh-Jr Hsell:
is cognizable by an inferior Cour, such a Court is not Justlﬁed in
rejecting a suit, merely because it seems that the case is onein
which the District Court might have jurisdiction under section
265 of the Contract Act. It may happen that one of the partles
fo the suit in the lower Court may institute a suit in the District
Court under its special jurisdiction. In such a case the District
Court will have to determine, whether it will, or will nof, with-
draw the pending suit from the lower Court to itself, or allow
it to run its course ; but, uuless the higher Court interferes, the
jurisdiction of the lower Court which has attached is not disturbed,
though the plaintiff’s fruition of its judgment in his favour may be
affected by the necessity of taking his decree to the higher Court.
It may be that the inferior Court will have attached some part or
the whole of the property of the firm, and the holder of its decree
can, at any rate, obtain execution against the property, unless it
has been legally placed beyond his reach ; but the scramble to which
this mlght lead amongst competmg claimants will be prevented
by the District Court immediately, on admitting an applieation for

ML R, 1Q. B, 711, (@ L. R.; 1 Ch, Div, at p, 431-
G 28 L, J,C P,
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administration, issuing a public notice, then promptly passing a
provisional decrec for the bencfit of all concerned, and thereon
attaching the whole estate of the partner ship to abide by the
plenary decree and the results in detail of the Wmchncr up, and ap-
pointing a receiver to carry out its orders. All persons interested
may be brought in as parties, or ranked as parties, to such a suit.
The auwhmellt will hold for the benefit of all alike; and it may be
considered thuv tha assets are not finally realized under section 295,
Civil Procedure Code, until the accounts are completely taken and
all admissible claims ascertained. Thus,though a party has been ear-
ligr in obtaining hisdecree against the partnership, the District Court
having attached the property will execute it, especially where it
has been obtained by an ex-partner only so far as is equitable
with advertence to all the circumstances of the partnership and its
estate and transactions.

K}

He1e the Subordinate Judge was the more wrong in rejecting
the suit as the mvestlgatlon had, in fact, been completed. Both
Y parties’™ i vubautiiod to the ]urlsdlctlon and, in a case whlch at
most, was one of doubt, he could not have been wrong in pro:
ceeding to an adjudication. The District Judge, not thinking the
case & fit one for the exercise of his powers under section 2065 of
the Contract Act, has refused to accept the plaint as an appli-
¢ation under that enactment. Tt does not appear to be-so celtamly
a case which he ought to deal with under the section that we can
properly reverse his order. We confirm it, and reverse that of the
Subordinate Judge. Costs to follow the final decision. The plaint

to be transferred by the District Court to the Court of the Sub--

ordinate Judge for replacement in the records of the latter.

Ovder aoco}-dinglg/‘
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