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APPELLATE CIVIL.

Before Sir Charleé)Sarge'nt, Knight, Chief Justice, and Mr. Justice Kembal(.

GULAM HUSEN MAHAMED (ORIGINAL PLATNTIFF), APPELLANT, v. SAYAD
MUSA MIYA HAMAD ALI (oRI6INAL DEFENDANT), RESPONDENT.*

. o .
Review— Application for review—Limitation Act XV of 1877, Sec. 5-gSufficient cause
for delay—Pendency of second appeal—Ignorance of efi?® of judgment—Small
Cause Court suit, appeal Jrom interlocutory order in—Practice—Procedure.

" @. obtained a decree against )5, in the Court of the Subordinate Jadge of
Ahmedabad for the refund of a certain sum of money alleged to have been illegally
levied by B. as indmddr for local-fund cess due for certain years, In appeal,
District Court on the 21st March, 1882, varied the decree, and reduced the a.mount.
On second appeal the High Court, on 23rd June, 1882, dismissed the appeal, on
the ground that the lower Courts had no jurisdiction, the suit being 2 Small Cause
Court suit: The decree of the District Court consequently remained in force,” In
July, 1882, G. brought a second suit against M, in the Sma.ll Cause Court at
Ahmedabad for moneys illegally levied by M. in subsequent years The Judge of
that Court held that the decree in the former $uit passed on 2Ist March, 1881,
estopped M. from disputing G.’s claim, and that the matter was res judicate, -

.M. then procured the proceedings in thy Small Cause Court to be stayed, and on
ythe'lSth. November, 1882, applied to the District Court for areview of its decree of
215t March, 1881. The District Judge granted the review on the ground that the
time lost by M. in the prosecution of the second appeal should be éxcluded from
‘comiiputation, and that the subsequent delay was justified by. the fact that M. was
not aware of the effect of the decision in the first suit until informed of i& by the
Judge of the Small Cause Court at the hearing of the second sult On appeal to
‘the High Court, L

Held, reversing the order of the District Judge, that the clrcnmstances did not
]us'mfy the admission of M.’s application for review after the expxratxon of ‘the
pinety days allowed by the Limitation Act, The pendency of an appeal is-not a

¢ gufficient cause” for not presenting the application earlier thhm the meaning
~of section 5 of the lexta.txon Act XV of 1877, :

An applicant for review cannot plead his i 1gnorance of the eﬂ'ect of the]ndgment
as a justification for lul delay.

Although no appeal les to the High Court from the final decree made in a suit

Zcognizable by a Small Cause Court, an. appeallies from an mterlomﬁory order made
-in such &, suit by a District: Court.

Tris was an_ appeal against.the decision of . S H Phllp()tts)
Dlstmct Judge of Ahmedabad, in an apphcatmn fm‘ review in
Appeal No. 155 of 1880

*Appéal, No. 13 of. 1883, from order. -
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In 1879 the appellant Gulam Husen sued the respondent Sayad
Musd Miya for the refund df a certain sum of money illegally
levied by the latter as indmddr on ‘account of the summary settle-

261
1884
GuLim

Husex
MAHAMED

ment and local-fund cess. The Subordinate Judge of Ahmedabad g,y A;;'Musl
awarded the appellant’s claim. In- appeal, the District Judge Mmf‘ﬁ:mn

reduced the amount allowed by the first Court. The decree of the
District. Coyrt was dated the 21st March, 1881. . The respondent
(Sayad Mus4) £i®d a second appeal against that decree. On the
22nd June, 1882, the High Court dismissed the second appeal
on the ground that the lower Courts }ad no jurisdiction, the suif
being a Small Cause Court suit. The decree of the District Court
accordingly remained in force. On the 10th July, 1882, Gulém
Husen brought a second suit against Musé Miy4 in the Small Cause

Court of Ahmedakad for the refund of money levied by the latter

for years subseguent to the years for which the money sued for.in

the first suit was levied. . The Judge of that Court was of opinion

that the decree in the first suit (21st March, 1881,) estopped Mus4

Miys from disputing the claim and that the matter was res judicata,

Must Miy4 then got the proceedings in the Small Cause Court

stayed, and on the 18th November, 1882, applied to the District

Court for a review of its decree. of the 2lst March, 1881. The

District Judge granted the review, on the ground that the time

Idst by Muss Miy4 in the prosecution of the second appeal should

be excluded from computation, and that the subsequent delay was
justified by the circumstance that Musé Miys was not aware of the

effect of the decree in the first suit till informed by the Judge of

-the Bmall Cause Court at the hearing of the second suit.

Gulém Husen appealed to the High Court. _

- Rév Saheb Visudev Jagondth for the respondent took a prelimi

- nary objection that the order appealed against was an interlocutory
-order in a Small Cause Court suit, and that as no appeal lay to
-the High Court from the final decree in such a suit, none could,
a fortiori, ie from such interlocutory order. .

The Court, however, overruled the 6Bjécti6n on. the authority of
Mihddeo Narsink v. Righo Keshav® and’ Chaudhdri Ranjit Singh
v. Jafar Ali Khan®: ' o a "

O 1, L. B, 7 Botiy 292, “OrL L, R, AL, 18
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The Court then heard the case on the merits.

Ganpat Saddshiv Rdv for the appellant,—The District Judge
was wrong in granting the review, as the application for it was
presented long after the prescribed period, and no sufficient cause
was shown for the delay. As observed by the Privy Council in
Mahdrdijah Moheshur Sing v. The Government of . Bengal®, the
causes accounting for the delay in presenting a pefition for review
and intended to justify the grant of it, ought to be of grave im-
portance. The mere pendency of an appeal, or second appeal, is no
sufficient excuse for the delay, and no just and reasonable ground
for admitting a review after the prescribed time. Cites Fukird v.
Basipd Mahddan Shetti® ; Sham Churn Chuckerbutty v. Binddbun
Chunder Roy® ; Lucas v. Stephen®) ; Bolikee Lall v. Monjee Lall®.
No one ought to be allowed to set up his ignorance of the effect of
a decree passed against him. “

" Rav Saheb Vidsudev Jagondth, contre.~The respondent presented
his second appeal against the decree of the 21st March, 1881, in
the bond-fide belief that it was maintainable. The time, therefore,
occupied till the disposal of that appeal ought to be excluded from
computation,—Act XV of 1877, secs. 5 and 14; JIn re Brojender
Coomar Roy Ohowdoy(‘” Kuller Singh v. Jewun Singh (7; Balwant
Singh v. Gumani Rdam ®; Drimbakrd; Sahddevshet v. The Gene'ral
Trafiic Manager of the G. 1. P. Railway Company®. As to the in-
terval between the 22nd June, 1882, when the High Court dismissed
the appeal, and 18th November, 1882, when the application for
review was presented to the District Court, the respondent bond fide
believed that the decree sought to be reviewed, had not the effect of
res judicata until he was made aware of it by the Small Cause Court.

That time, therefore, ought to be excluded also. The question—

what is the legal effect of a decree against which an appeal had
been preferred, but dismissed on a preliminary, point only?—is
still & moot point. There are only two decisions bearing on it—

» M7 M. L A, 283; 3 Cale. W. R. (P.C.), 45,

* (28 Bom, H, C, Rep., 234 (A. C.J.). () 17 Cale, W. R. Civ. Rul., 163,
()9 Cale, W. R. Civ, Rul,, 181, © 7 Cale. W. R. Civ. Rul., 529.
@) 9 Cale, W. R, Civ. Rul., 301, ) 22 Cale. W. R. Civ. Rul,; 79.

® LL R, 5 AlL, 591.
©) ?rinted Judgments for 1880, p. 845 (unreported),
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Sitdram Amrut v. Bhagvant Jagandth®V and Rimbua Ohittangeo
v. Modhoosoodan Paul Chowdhry (9.

The following is the judgment of the Court délivered by—

SarceNT, C.J.—We think that the causes of the delay assigned
by the respondent were not sufficient to justify the admission of his
applicationgfo‘f' review after the expiration of the ninety days. The
interval betweeR he 21st March, 1881, the date of the judgment
sought to be reviewed, and the 22nd June, 1882, is considered
by the District Judge to be adequately explained by the circum-
stance of the respondent having preferred a second appeal before
the High Court which was not disposed of until the latter date.
The cases, however, of Fukira v. Basipé Muhidan Shetti® and
Lucas v. »S'teplzen“) are distinct authorities that the mere pendency
of a special appeal is not ¢ a just and reasonable cause for delay
m‘applying for a review within the contemplation of section 376
of Act VIIT of 1859,” and, if that be so, it would not be a

“ sufficient cause’’ as contemplated by section 5 of Act XV of
1877.

It was, indeed, urged that these decisions are mot consistent
with the rulings of the Calcutta High Court in the petition of
B" ojender Coomar Roy Chowdry v. Baboo Shreendth Dds® and
tn Ruller Singh v. Jewun Singh®, and which are referred to
with approval by this Court in Trimbakrij v. The General Traffie
Manager of the G. I. P. Railway Company®, viz., that an appli-
cation for review is a sufficient cause for delay in preferring an
appeal, whether under Act XIV of 1859 or section 5 of Act IX
of 1871. But this distinction between the cases is obvious.
It is only right and reasonable that a man should endeavour
to rectify the decree he complains of, by asking the Court to
review it before he takes the step of appealing against it. But,
on the other hand, if he does not adopt that reasonable course,
his not doing so cannot (apart from special circumstances) be re-
garded as a sufficient cause for the delay in applying for a review. .

(1) 6 Bom. H. C, Rep., 109, A. C. 7. %9 W. R., 301
@ 7 Cale. W, R, Civ. Rul., 877, (%7 W. R., 529.
(38 Bom, H, C. Rep,, A.C. J., 234, ©)22 W, R 79,

(7) Printed Judgments for 1880, p. 345
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As to the fact that the second appeal in this case whs disposed

of on the groynd that the High Court had not jurisdiction, we do

not think it ought to affect the question. Again, after the appeal
was disposed of on 26th June 1882, the respondent took no proceed-
ings until 18th November, 1882,—~a delay which he justified to the
satisfaction of the District Judge on the ground that the amount of
the judgment was but a small sum, and that he had not been aware,.
until informed by the Subordinate Judge at the “nearing of the
second suit instituted by the appellant on the 10th July, 1882, that
the decree of the first suit wolld operate as res judicata. But to
allow an applicant for review to plead his ignorance of the legal
effect of the judgment as a justification of his delay, would be to
expose the decree-holder to the possibility of a review for an
indefinite period.

‘We must, therefore, discharge the order of the District Judge;
and refuse the application for review, with costs on the responden%

in the Court below and on appeal.
. o _,O’rder .d.isekarged.

e

APPELLATE CIVIL.

Before Mr. Justice West and My, Justice Ndndbhdi Hamdd,s

: THE COLLECTOR OF THANA, Arpricant, », BHASKAR MAHAREV .

SHETH, OproNENT.* .
Vatan-Bombay Hereditary Oﬂ’ices Act IIT of 1874, Sec. 10—Collector’s certzﬁcate—-
- Bombay Legislative Council— Extent of its power-—-Jurzsdwtzon of High Oourt

-~ The Bombay Leglslatlve Council hag authority to make laws regulatmg the
rights and _obligations of the subjects of the Bombay Government, but not to
atfect the authority of the High Court in dealing with them when made.

-~ The High Court in its appellate jurisdiction is bound to administer the law

_as it subsists in the subordinate Courts.

- The Collector when granting a certificate under section 10 of the Bombay Here-
dztary Offices Act (No, III of 1874} exercises a judicial function, and is subject to
‘the supervision of the High Court; but the High Court will not interfere with
“his discretion; unless there'is violent misuse of authority, obvmus ‘bad faith, or
reckless disregard, or wanton perversion of the law on his part,

Tu1s was an application under section . 622 of the. Gode of Civil -
Procedure (XIV of 1882)

* Extra.ordmary Apphcatlon, No. 81 of 1883
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