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the balance (if any) found due to R4dhabdi on such account
within six calendar months from such day as the amount of such
balance is notitled by the Subordinate Judge to the plaintiff, let the
said lands be made over to the plaintiff And in the event of
the plaintiff not paymg such balance within the said period of
six calendar months, let the plaintiff be for ever barred and fore-
closed from recovering the said lands from the shid Rédhébél,
her heirs and representatlves N €

As Rédhabsi did not make the plaintiff aparty to her suit againsb
Narmaddbdi, and thereby caused him to be ousted from the lands
without giving him an opportunity of putting forward sueh
defence as he may have had, this Court directs that the parties
to the present suit do, respectively, bear their own costs thereof,
and of the appeals therein.

The plaintiff being in possession of the house in the plaint
mentioned, and the same not being included in R4dhdbéi’s mort-

gage, any order in respect of that house is unnecessary in this
decree.

Decree reversed.-

APPELLATE CIVIL.

| FULL BENCH.
Before Mr. Justice Melvill, Mr. Justice West, and Mr. Justice Pinkey.

GIR]:,}H_AR MANORDA'S a¥p o1HER (ORIGINAL DEFENDANTS), APPELLANTS,
/DAY A'BHAT KA'LA'BHAT axp- OTHERS  (ORIGINAL PLAINTIFFS),
7 RESPONDENTS *

Resaudzcata—Fwst‘suit of - ejectment based on alleged lease—Second suit to -eject”
) tenant as trespasser founded on right of ownership,

The present plaintiffs- in 1869 sued the present defendants to eject: the latter:
from a certain piece of land,.a.lléging that the defendants held it under certain
leases dated July, 1864. The genuineness of the alleged leases was putin issue in
that suit and was decided by the Subordinate Judge in favour of the plaintiffs, who

accordmgly obtained ‘a' decrees In appeal the District J udge reversed that decree;
’bemg of opunon that the alleged leases were not proved :

* Second ‘Appeal, No, 22'of 1880.
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In 1874 the plaintiffs brought the present suit to eject the defendants. In this
suit the plaintifis sued simply as owners, and alleged that the defendants were in
occupation as tenants paying rent to the plaintiffs, and that thay (the defendants)
had refused to give up possession.

Held (Meuviry, J., diss.) that the plaintiffs were nob barred by the judg.
ment in the former suit, The fact of both the suits being against the defend-
ants as tenants of the plaintiffs did not imply that the suits were on the same
cause of action. ,The term *‘ tenancy ” may be applied to a great many different
relations between thooceupier and the owner of property, agreeing perhaps only
in the single circumbtance of a holding by the one of the property of the other.
The test in each case is, not whether a tenancy has in both suits been sued on, but
whether the particular contract or relation put forward in the first case was- the
same specific contract sued on in the second. A cause of action redufed to the
cdncrete form in a contest between individuals implies a specific right and &
specific infringement of the right; and a judgment that one such specific right
has not been made out, isnot a trial and determination of a cause of action
resting on another specificright. The specific rights on which the plaintiffs relied
in the two suits were different, and would have to be proved by different evidence.

" » THIS was a segond appeal from the decision of A. L. P. Larken,
Acting Assistant Judge of the District of Ahmedabad, confirming

the decree of R4v Séheb Motildl Lalbh4i, Subordinate J udge of
Borsad. ©

In 1869 the plaintiffs sued to eject the present defendants froni
a certain piece of land, alleging that the defendants held it under
certain leases dated July, 1864. In thatsuit the genuineness of
the alleged leases was put in issue and decided in favour of the
plaintiffs who obtained a decree. In appeal the District Judge,
being of opinion that the leases were not proved, reversed the
decree. In 1874 the plaintiffs brought the present suit to recover
the same land from the defendants. In thissuit the plaintiffs ‘sued
s1mply as owners, and alleged that the defendants were in occupa-
tion as tenants paying rent to the plaintiffs, and that they ‘( e

defer_ldants) had refused to give up possession to the plaintiffs,

Nagindds Tulsidds for the appellants (the original defendants).

Nindbhds Haridds, CGovernment Pleader; and Gokaldds
Kdhdndds Pdrekh for the respondents, the original plaintiffs.

The case was first heard by Westi'opp, C J, and F. D. Melvill,
J., and referred to the Full Bench.

In the course of argument the following cases were referred.
to by the appellants :— :
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Woomatara Debia v. Unnopoorng Dassee @ ; Shrifuut Rajal
Hoottoo Vijuyu Ruganadha v. Katama Natchiar® ; Devrdv Kvishna

v. Hulambhai® ; IIchz Husam Ibrilim v. Mcmckmdm Kdlmndas(“)

and Naro Hari v. Anpmnu{/uz ®,

The following cases were cited by the respondents :—

Bhisto Shankar Patil v. Rimchandra Baghuwndth, J dhagirdar®

Shridhar Vindyalk v. Nérdyan valad Bibdji @ Biby Lakshman

v. Ganesh Raghund@th®; and Yashvaddbar Siahedb Patvcw‘dhcin

1Somkar v. Gangddhar O,

MELVILL J.—Suit No. 1146 of 18G9 of the file of the Subqr-

"‘dmato Judge of Borsad was brought by the present plaintiffs-

against the present defendants to recover the same land which is

‘the subject-matter of the present suit. The material portion of

‘the plaint in the former suit is as follows :— "

. “The land was given under written leases, dated 2nd Ashad
Shud, Samvat 1920 (6th July, 1864,) to four persons jointly, viz.,
‘defendants Nos. 1, 2 and 3, and Mitha Kéndds, the deceased
father of defendant No. 4. Notwmhstandmw this in the month
ot’ May, 1869, though we asked them to deliver possession, they
“refused to do so. The cause of action arose on that date \Ve,
therefore, pray that the said land be made over to us.”

In their written statement the defendants claimed to be per-
‘manent tenants ab a fixed rent of an amount mich less than
~would have been payable under the leases set up by the plaintiffs.

- The Subordinate Judge framed the following issues i—
]y Whether or not the counterparts of the leases are genume ?
N so, whether or not there is sufficient right made out for

oustmg the defendants, and recovering possession of the land 7 -

.. The- Subordinate Judcre found the leases proved, and decreed
in fa.vour of the plamtxffs

(1) 11 Beng L. R 158, v - () Printed Judgments for 1874, p. 218.
@11 Moo. I. A, 50. - (% 8 Bom. H. C. Rep., 89, A.C.J.,

, ® 1. L R, 1 Bom., 87. (111 Bom. H. C. Rep, 9294, ]

B V) L R, 3 B?m 137. ~ &) Printed-Judgments for-1875; p. 159, -

(9 Printed Judgments for 1879, p. 442,
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In appéal, the District Judge observed that the claim must be
regarded with the greatest suspicion. The defendants had held
the land for very many years on a yearly rent of Rs. 112, and no
reason was shown why they should have suddenly agreed to hold
the land at a largely increased rent. The Judge noticed that it
was suspicious that the plaintiffs had not proved anything con.
cerning the for mer tenaney, or the circumstances which led to
the fresh leases b31xm exccuted. He then reviewed the evidence,
and found that, it was weak and open to grave doubts. For these
reasons he was of opinion that the lsases set up by the plamblﬁ's
were not proved, He then made the following concludmor ob-
servatmn “It is urged for the plaintiffs that, even supposing the
deeds are not proved, still they are entitled to recover possession,
inasmuch as the defendants have not proved that they have any
 better title than a Yenancy from year to year. I cannot allow
this argument. The plaintiffs have sued to recover on certain
leases, and on those their claim must stand or fall. They have
failed to prove their plea, and the claim must consequently be
thrown out.” “

In special appeal the plaintiffs urged that the District Judgé
ought not to have thrown out the plaintiffs’ claim merely from
the alleged fact of the deeds being not genuine, there being other
evidence to prove the defendants’ -tenancy. The High Court,
however, confirmed the decree of the District Judge. '

" The plaintiffs have now brought the present suit to recover the
same land from the same .defendants. The material portion of
their plaint is as follows :—

“ Of the said land, Sambhu Narse, the maternal uncle of the,
defendant No. 2, now deceased, and, after his death, the defendant -
No. 2 and the other defendants, Nos. 1, 8, and 4, have been the
cultivators. They, therefore, paid assessment to Government on
our behalf, and cultivated the land, paying us rent in addition to
the assessment. And, although we demanded back the land in
the month of May, 1869, they have not made the same over into
our possession, We, therefore, pray that the defendants may be -
ordered to give up their possession, and to make over the said
- land into our possession, ¥ & & & k ok & K We instituted in
B 12564
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1862 this Court a suit, being Suit No. 1146 of 1869, with regard to the
.Grreorar  said land, on the strength of certain leases in writing. But that
MAYORDAS  (laim having'been finally dismissed by the Appeal Court, the
present claim is based on the right of ownership.”

The question referred to the Full Bench is whether, under the
circumstances of this case, this suit must be considered 7¢s judicata.

A great number of cases have been cited to us by the pleaders
on both sides, but it appears to me that they Fave fio particular
bearing upon the present suit. They all relate to the question
whether a plaintiff is bound to bring forward all his grounds of
action at once, and whether, having failed to recover property on
one title, he can bring a fresh suit to recover the same property

* on another title. That question does not, in my opinion, arise at
all in the present suit. The plaintiffs do indeed say in their plaint
that their former suit was brought on the-strength of certain
leases, while the present claim is based on the right of ownership. -
But this is not really a case in whicll a plaintiff, who has failed
to prove a lease; brings a fresh suit upon his title. It may be, T
do not say that it is, competent to a party to come into Court and
say : “I have failed to prove that the defendant is my tenant :
but I now bring a fresh suit upon my title as owner, and claim
to eject the defendant as a trespasser. The plaintiffsb in the pre-
sent suit cannot adopt this course, because the answer to them
would be that such a claim is long since barred by limitation.
In order to evade the bar, they are obliged, to adhere to their
original allegation of tenancy. This being so, I must say that I
fail to see any, dlﬁ'erence in the cause of action in this and in the
former suit, In both suits I understand the cause of action to
7;/f simply this, that in the month of May, 1869, the defendants,
"being tenants-at-will of the plaintiffs, and having received notice
to quit, refused to surrender the land. Tt is true that in the for-
mer suit the plaintiffs put forward written leases, while in the.

present suit they drop the written leases; and seek to establish |
the tenancy, aliunde : but this constitutes a difference, not in the
cause of action, but merely in the evidence by which the cause of
- action is supported.

-~ But then it is said that in the former suit the’ Dlstnct Comt i
only decided that the written. leases then relied upon were 1o
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proved, that it positively refused to decide anything else, and, 1882
consequently, that the question of the plaintiffs’ right to recover, Grouar .
Irrespectively of the written leases, has never been heard and I\If‘f;_m-n_"s'

. determined. But what I understand the Distzict Court in the 1]{)-2&:2&;;{(11.

former suit to have held is this, namely, that the plamtlﬁ' was

bound to prove tenancy, that he had produced no evidence of

tenancy except ceréain leases, that the only issue in which he had

gone to trial was tie issue of the genuineness of those leases, and

that, consequently, having failed to prove those leases, he had

failed to prove the tenancy. It scenis to me that the cajise of

action in the present suit, namely, the breach of an obligation

arising out of the relation of landlord and tenant, was fully heard

and determined in the former action ; and that the present suit.

cannot be 1naintained unless it can be held that a party who has

failed in one action can bring another suit to establish the same-

casé by different evidence.

In Narainee Dossee v. Nurrohurry Mohonto® Peacock, C.J., 15
reported to have said, and the observation has often been quot=
ed with approval in this Court :"« We think that it would not
be the exercise of a sound discretion to allow a party, who relies
upon a documient, to set up a fresh case, where an issue as to the
execution of such ‘docunient is foynd against him, and there are
good grounds for believing the document to be a forgery.” It
would, as it se8ms to me, be something more than the exercise
of an unsound diserefion to allow a party so circumstanced, not
to make a fresh case, but to bring another suit, in order to make -
out the same case by different evidence.

My answer to the reference is that this sult musb be consudered
as res judwata

‘WEsT, J.—The numerous cases cited for the respondent tend .
generally to this that, where part of a claim urged by a plaintiff
has not been adjudicated on, he may bring that part forward
again as the ground of a fresh suit. - They show also that where
there has been a real separateness of the legal relations and of the
evidence necessary to establish it in two successive suits between

. the same parties the second is not barred by the first, The cases

" () Marsh, 70i
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relied on for the appellant show, on the other hand, that all the
grounds relied on by the plaintiff, and so connected together as
to be properly the subject of a single investigation ought to be
brought forward tagether. When such a connection does not exist,
the doctrine laid down by Lord Westbury in Hunter v. Stewart®
has been pretty consistently followed by this Court. In Anpur-

ndbéi’s case Iendeavoured some years ago to staté the principles

of res judicata for purposes of the Courts warknw under our
Indian Codes ; but the subject is onc of much difficulty, and the
determination in cach case ol whether a cause of action is the same
asone prevmusly relied on, or one that ought to have been brought
forward and submitted to adjudication along with it, must depend
generally on the particular facts of the two cases.

In the present instance tlic plaintiffs first sued the defendants
in ejectment in virtue of the terms of an alléged written lease or
kabuldyat binding the defendants to quit when desired. In this
suit they failed, as the District Judge, differing from the Subor-
dinate J udge, found that the leases relied on were not proved.

The defendants in that suit averred that they were perma-
nent tenants subject to a fixed rent under an agreement with the
plaintiff’s ancestor and predecessor in title. The plaintiffs desired
that the District Judge, taking the view he did of the leases,
should award possession to theln as Gwners upon the admitted
tenancy of the defendants which, unless proved to agrount to some
greater interest, must be presumed to be c¢nly a tenancy from
year to year. The District Judge refused, however, to deal with
this claim. The “plaintifis”, he said, * have sued to recover on

- certain leases, and on those their claim must stand or fall.” He

%{]ected it

The plaintiffs now sue to eject the defendants on the glound
that the defendants, being in occupation simply as tenants paying
the Government assessment and a further rent to the plaintiffs,
refused to go out when desired by the plaintiffs, and have since
that notice withheld the rent formerly paid by them. -

The suit is in each of the two cases against the defendants as
tenants of the plaintiffs ;but to say that, is not, I think, to imply
that the former suit was on a cause of action 1dentlca1 wigh the

M 31 L. J. Ch, 346. -
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one now relied on. Things are not necessarily identical because
they are of the same description, and the term “ tenancy ” may be
applied to a great many different relations betweén the occupier
and the owner of property, agreeing perhaps only in the single
circumstance of a holding by the one of property of the other.
What has to be seen in each case is not whether a tenancy has
in both sults‘been sued on, but whether the particular contract
or relation put farward in the first case is the same specific con=
tract sued on in the sccond. If it is, the cause of action is so
far identical ; if not, it is notidentical. A cause of action redyced
to the concrete form which it must assume in a contest b§tween
individuals implies a specific right and a specific infringement of
the right. A judgment that one such specific right has not been
made out, is not a trial and determination of a cause of action
resting on another >specific right, and the former adjudication is
wob res judicate, for the pulposes of the new suit,

The possession of land unexplained raises a presumption of

ownership. An acknowledgment of holding as tenant raises the .

question of the. terms and corditions of the tenancy, and here
the plaintiffs first asserted terms embodied in, and constituted
by, the leases which they failed to prove. They now allege an
entirely different legal relation between them and the defendants,
steh a relation as is indicated By, or arises out of, a long holding

by the defendants of certain lands and a paying of rent for them -

to the plaintiffs. >This the plaintiffs assert is a tenancy, one
of the many possible relations of landlord and tenant, and one

entitling them when they wish to oust the defendants. In this.

they may be right or wrong, but the specificlegal right on which
they rely is obviously quite distinet from the one they relied on

before. It has arisen, if it exists, from different circumstancet: S

and would have to be proved by different evidence. . Having all
the facts within their knowledge the plaintiffs, it might be said,
ought in the former suit to have urged all their grounds of attack

together, but they succeeded in the first instance on the ground

chosen by them; and the District Judge reversing the judgment
on that ground would not entertain their claim on any other..
If, through the case being one between landlord and tenant, the,
several grounds were so connected as properly to admit of inves-
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tigation and adjudication together, the District Judgé ought to -
have dealt with them together, and determined whether on any
view of the case before him the plaintiffs were entitled to a
decree. If they were not so connected, it cannot be said that the
former adjudication constitutes a res judicata for the purposes of
the present case, and in this sense I answer the reference.

PivHEY, J.—I concur with my brother West, and L.he},'ve nothing
to add to the reasons which he has given for the conclusion at

. which he has arrived.

THe Mourt accordingly confirmed the decrees of the lower Courts, which
on the merits of the case had directed that the defendants should make over
the land in the plaint mentioned to the plaintiffs, and also pay Rs. 450 as
damages for loss of profits sustained by the plaintiffs during the time the

defendants were in wrongful occupation of it.
Decrees confirmed.

APPELLATE CIVIL.

-

Before 8ir Charles Sargent, Knight, Clief Justice, and Mr, Justice Melwill,

SANTA'YA MANGARSAYA (orieINaAL PraiNtivr); APPELLANT, o
NA'RA'YAN AND OTHERS (0RIGINAL DEFENDANTS), RESPONDENTS.®

Regzstmtzon—Pmorzt y—Act No. 11T of 1877, Sec. 47— Possession—Notice.

- The plaintiff purchased certain land by a deed dated the 8th April, 1879. The
deed was registered on the 26th August of the same year. The defendant pur-
chased the same land by a deed dated the 14th June, 1879, It was registered on
the same day. That deed recited that the land was in the possession of the
plaintiff as tenant. * Both the deeds were optionally registrable, The Subordinate
Judge rejected the plaintiff’s claim, and awarded the land to the defendant. - His
decree was. affirmed, in appeal, by the District Judge on the ground that the de-
fendant’s deed was registered before the plaintifi's deed. On appeal to the ngh
(‘furt

7 Hod that the plaintiff was entitled to the land. Both the deeds ha,vmg been
_vegistered according to law, they operated from their respective dates of execu-
tion as provided by section 47 of the Registration Act No. 11T of 1877.

Held, also, that the defendant had notice of the pla,mhff’s equitable title to the
land,

- THIS was a second appeal from the decision of 8. Tagore, J udge
of the District Court of Kénara, affirming the decree of the Second
Class Subordinate Judge of Kumta,

* F3econd Appeal, No, 612 of 1881,
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