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APPELLATE CIVIL,

)
Defore Sir M. R. Westropp, Knight, Chief Justice, and My, Justice Kemball,

1881 RADHABA'I(or161¥AL DEFENDANT), APPELLANT, 2, SHA'MRA'Y
_ Awgust 23, VINA'VAK (0RIGINAL PLAINTIFF), RESPONSENT.¥

Mortgage~— Piiority—Equity of redemption— Registiatio 1t— Notice—Posscssion —

I arties to suit brought by « first movtgagee—Practice—Amendment of plaint.

A., the owner of certain land, mor.gaged if to S. for ten years for Rs. 1,500 by a
deed date®the 27th November, 1867. The deed was registered, but S. was ngt
put into possession of the mortgaged land, On the 17th J anuary, 1868, A. mort-
gaged the same land to the defendant Radhabai for Rs. 250, The mortgage deed was
registered in May, 1868, and recited that the mortgagee (defendant) was put in
possession, The lower Courts found, as a fact, that the defendant had obtained
possession of the mortgaged property. 8. sued A.on Ler taortgage, and obtained
a decree against him dated the 8th December, 1869, directing satisfaction of the
mortgage debt by the sale of the mortgaged property. The defendant” was not o
party to that suit. On the 10th March, 1870, the land was sold in execution of
that decree, and purchased by the plaintiff for Rs. 99-12, with notice of the
defendant’s mortgage. On the 28th April,~1870, the defendant R4dh4bAi insti-
tuted a suit in ejectment against N., (the mother of A.,) who was in oceupation of
theland as tenant and had failed to pay the rent. On the Tth July, 1870, the
plaintiff, as purchaser at the above-mentioned sale, was put into possession, but
on the 24th August, 1870, the defendant obtained a decree in ecjectment against
N., (the mother of A. ,} asher tenant. In execntion of that decree the defendant
recovered possession of the land, dispossessing the plaintiff, though he had not
been a party Jo the ejectment suit, The plaintiff thereupon brought the present
snit to reco]/r the land under section 230 of Act VIIT of 1859. His claim was

1e;ected b:/the Subordinate Judge, but allowed by the Joint Judge in appeal,

" On special appeal to the High Court,

HelAhat the claim of S. against the land was prior to that of the defendant,
in:}f/ﬁﬁch as her mortgage was prior in date to the defendant’smortgage, and was
registered. 8. had a right to maintain a suit for the sale of the land to satisfy
her mortgage, but she ought to have made the defendant (as subsequent mortgagee)
a party to it, inasmuch as the equity of redemption was vested in the defendant to
the extent of her (defendant’s) mortgage, and she (defendant) would have been
entitled to redeem the land by payment of the amount which might have been fonnd
due to 8. inher suit, The defendant being in possession of the land at the time of
the institution of the suit of 8., and her (defendant’s) mortgage being registered,
8. must be regarded as having had notice of the defendant’s claim, and was bound
to make defendant a party to that suit in order to give a good title to a pur-
chaser under such decree as might be made in that suit, 8. by her omission

* Special Appeal, No, 518 of 1874,
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o do 86 dfll not afford to the defendant the opportunity of redeeming to which

_the defendaut was entitled. The plaintiff, notwithstanding notice of the defend-
ant’s claim, becamé the purchaser, although the defendant wps not a party to
the suit of 8. and, therefore, not bound by the decree in it. The  plaintiff;
aceordingly, was fully aware of the infirmity of the title which he wag acquiring,
No doubt, the decree in the suit of S. bound the mortgagor A., who was a party
to it, so far as his right to redeem was-concerned. The plaintiff, therefore, had
a good title to thn interest of A., and was entitled to redeemr the land from.the
defendant’s mottgage.” The utmost relief which the Court could afford to the
paintiff under the ab¥ve circumstances was to permit him tq amend his plaint by
praying a redemption of the land from the defendant’s mortgage, and to treat hl§
suif, which was in the nature of an ejectment suit, as one for redemption, =~ -

The High Court, accordingly, reversed the decree of the Joint Judge, “nd made

‘a decreefor an account on the defendant’s mortgage, allowing the plaintiff to

redeem within a certain time on payment of the balance that might. be found due

to the defendant, or, in default, ordering the plaintiff to be for ever foreclosed from
recovering the land. 7

Itchdrdam .Dag,m dm v, Ram Jaga® and 8. B, Shringarpure v. 8. B. Petlze(2)
referred to and followed.

Ta1s was a specml appeal from the decision of G. Ayerst,
Acting Joint Judge of Thédna, varying the decree of the Second
Class Subordinate Judge of Alibdg.

One Aﬁandrév Bépuji, who resided in Bombay, was possessed.
of certain land and a house situated in the district of Théna,
His mother, Narmaddbdi, cultivated the land as his tenant,

On the 27th November, 1867, Anandriv mortgaged the house
and land to Sit4bai (his mother’s sister) for ten Nears for
Rs. 1,500, Sitdbai registéred the deed on the 18th D¥g ember,
1867, but did not obtain possession of the property. :

On the 17th January, 1868, Anandrdv mortgaged the s%cgek
lands (but not the house) to Rédhébsi for Rs. 250. Tha
mortgage deéd was registered in May, 1868, and contained a
statement that Rd4dh4bdi was put into possession. The lower
Courts. found, as a fact, that she had obtained possessmn of the
property. o

On 8th December, 1869, Sitabai obtained a decree on her
mortgage against Anandrdv, which directed a sale of the mort-

gaged property. Radhabéi was not a party to that suit. On

® 11 Bom, H. C, Rep., 41, ® I, L. R:, 2 Bom;, 662
21256-3 v :
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1881 the 10th March, 1870, the mortgaged premises were sold under the”
Rioudsdr  said decree, The plaintiff became - the purchaser for Rs. 99-12.
‘swinriv At the sale Radhabdi gave notice of her mortgage.

VINAYAK.

On the 28th Apuil, 1870, Rddhdbai instituted a suit in ejectment,
against Narmadabai as her tenant, she having failed to pay the
rent. On the 7th July, 1870, the plaintiff, as purchager at the above
mentioned sale, obtained possession of the land; but,on the 24th

* August, 1870, Rddhabai obtained a deeree in her aforesaid eject-
ment suit against Natmadabél, and under that decree recovered
possession of the house and land, and the plaintiff (though not a
party to that suit) was dispossessed. He thereupon brought the
present suit under section 230 of the Civil Procedure Code (Act
VIII of 1859) to recover the house and land. The Subordinate
Judge was of opinion that Sitabai's mortgage of 1867 was col-
lusive, and made a decree in favour of Radhabéi (the defendant),
On appeal by the plaintiff the District Court made a decree in
favour of the plaintiff. The defendant Rddhdbai thereupon
appealed to the High Court.

Bhairavndth Mangesh for the appellant,—The plaintiff is only
& purchaser at a court sale of the right, title and interest of the
mortgagor, Anandrdv Bdpuji. The defendant is a mortgagee in
possession, and his deed is duly uregisberéd. The Joint Judge,
therefore, was wrong in holding that his title was superior, and
that he Jeould recover possession without puying the amount of
the deféndant’s mortgage claim. The decision is contrary to the
rulings of this High Court.

@ N. Nédkarns for the respondent, : -

WEeSTROPP, C. J.—Anandridv Bépuji, the owner of certain land
‘and a house situated in the tdluka of Alib4g and district of
Théna, by exhibit No. 34, dated the 27th of Novembér, 1867,
mortgaged them for ten years to Sitibai for Rs. 1,500 (whereof
Rs. 900 were said to be duein respect of a former debt and Rs. 600
were said to be a fresh advance) at 12 annas per cent. per men-
sem payable annually. That mortgage. was registered on the
18th December, 1867, but Sitdbdi was not put into possession of
the mortgaged premises.
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On thé 17th of January, 1868 (i. e. in less than two months

17
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after the eXecution of the mortgage to Sitdbai), Anandriv RAngAB.LI

Bipuji mortgaged the same lands to the defendant RAdhAabai

SHAMRAV

or Rs. 250. That mortgage was registered m May, 1868 and Vivhvak,

contained a statement that, contempomneously with its date
already mentioned, Ridh4bii was put into possession of the
lands.. A reft-note, dated the 17th of May, 1869, executed to
Rédhab4i By Narmadabéi (mother of A'mandrdv Bépuji and
sister of Sitsb4i), as tenant of the lands was, by both of the
Courts below, held to be proved.s Under these circumstances
the Subordinate Judge found that Rédhdbéi was put into pos-
session under her mortgage, and we understand the Joint Judge
as having concwrred in that finding. We observe that the
Subordinate Judge noticed the fact that while Anandrdv Bépuji
ordinarily resided ih Bombay, Narmad4béi cultivated the lands.
The house was not included in the mortgage to R4dhéb4i.

Sit4b4i having brought asuit (No. 1036 of 1869) against Anandrév

Bépuji (to whichsuit she did not make R4dhé4bai a party) obtained

against him, on the 8th of December, 1869, adecree (founded on her

mortgage of the 27th November, 1867), for sale of the lands and

" house mentioned in that mortgage in default of payment of
Rs.1,637 (duethereon forprincipal and interest) and costs, Anand-
rév Bapuji not appearing, the decree was ex parte. Neither it, nor
a copy of it, was fopthcoming during the argument of thls appeal;
and, for Rédhébdi, it was suggested that the decree I ight be
one for money only, but a copy of it having been procurec. a few
days afterwards, the decree turned out to be as we have above

" described it. A memorandum of it was duly sent by the Suml-'
dinate Judge to the Registrar of the locality of the propert}),
pursuant to section 42 of Act XX of 1866.

The sale of the mortgaged premises under that decree took
* place on the 10th of March, 1870. In her deposition in
the present suit R4dh4b4i said that- she attended at the sale

and gave: notice of her mortgage on the lands, which state-

ment’ was. not contradicted. The present . plaintiff, Shamrdv

Vingyak, purchased the mortgaged premises at that sale for
Rs, 09-12,—a price so small as to corroborate Rédhdbéi’s state<
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1881 ment that at thesale she gave notice of her mortgage. The plaintifit”
anrmm in due time obtained a certificate of sale, which he omitted to
Sniuniy  tegister.  Thaj circumstance, however, is immaterial. The cer-
VISAYAR.  tificate, being in respect of a consideration less than Rs. 100,

was optionally, not compulsorily, registrable. He was pub ‘into
_possession on- the Tth of July, 1870. Ré&dhdbai, however, had
instituted a suit in ejectment on the 28th Aprily 1870, against
Narmadébdi as her tenant, she having failed fo pay rent due
“in ‘vespect of tlie lands, and having refused to vacate them.
R4dh4bai on the 24th Augnst, 1870, obtained a decree against
Narma®4bdi, and under that decree recovered possession of the
lands, and the present plaintiff, Shamrdv Vindyak (though not
aparty to that suit), was dispossessed.. Thereupon he brought
the present suit, under section 230 of Act VIII of 1859, to recover
the house and lands. Tt appeared on the txial that he had not
been dispossessed of the house, and was in possession of it. As
to the lands, the Subordinate Judge fnade a décree in favour of
Ré'dh{;béi, being of opinion that Sitdbdi’s mortgage of 1867 was
q’_ollusiv.e, and -that Radhabai’s mortgage of 1868 was with pos-
session, whereas Sit4bsi’s mortgage of 1867 was nob accompa-.
nied by possession. The plaintiffhaving appealed to the District
Court,—the Joint Judge, being of opinion that Sitédbai should be
preferred as mortgagee to R4dhib4i, and that the ciréumstances
on which the latter relied as showing that Sitdbdi’s mortgage
was frau ulent, were not sufficient for that purpose (which lat--
ter ﬁndmg is binding-on. this Court), varied the decree of the
Subordmate Judge by directing that the plaintiff should recover
all of the niortgaged premises and costs.

/.t{maunst that decree of the Joint Judge the defendant Radhabal,'
has brought the present special appeal.

The mortgage of Sitdbdi being prior in date to that of
Rédhébél and being registered, which registration is, under the
ruhngs of this. Court, equivalent to possession, as amountmg to
notice to subsequent incumbrancers or purchasels(l), Sitdbéi’s
claim against ' the land was prior to that of Radhdbdi, and
Sltébé,l had a right to maintain a suit for sale- of ‘the land to

@ 11 Bom.. H..GC. Rep, 41; L L R.,2 Bom., 332, 662, but see I 1a Rui
7 Boni. dt pp. 182-3 per Sargenf 7. SR
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satisfy her mortgage ; but she ought to have made R4dhabéi a

party to her (Sitdbdi’s) suit for that purpose, inasmuch as the

equity of redemption was, to the extent of Radhabai’s mortgage,

vested in Rddhdbdi, and she would have been entitled to redeem

the land by payment of the amount which niﬂight be found due.
in Sitdbai’s suit to Sitabdi. R4dhé4béi-being in possession of - the.
land at the dme of the institution of Sitdbdi’s suit, and her.
(R4dhabai’s) mofggage being registered, Sitdbdi must be regarded’

as having had notice of Radhdbsi’s claim and, therefore, of the
necessity of making her a party to.that suit in order to give a

good title to a purchaser under such decree as might be thade in,
it. Nevertheless Sitdbdi abstained from making R4dh4b4i a party

to that suit, and thus did not afford to her the opportunity of

fedeeming to which she was cntitled. The plaintiff, notx_vith_-_jl
standing notice of *R4dhdbai’s claim given to him at the sale,

bocame the purchaser, although R4dhdbdi was not a party to

Sitdbai’s suit, and therefor§ not bound by the decree in it. He,'
accordingly, must have been ‘fully aware of the infirmity of thg:
title which he was acquiring. No doubt the decree in Sit4béi’s”

suit bound the mortgagor, Anandrav Bépuji, (who was a party
to Sitdbdi’'s suit), so far as his right to redeem is concerned, and,
therefore, the plaintiff has a good title to the interest of Anand-
. 14v Bépuji, and is, accordingly, entitled to redeem the lands
from Rédh4bai’s mortgage. The utmost relief which, under the
above circumstances, we can afford -to him, is to permit him to
amend his plaint’ by praying a redemption of the lands from
Radhabar’s mortgage, and to treat this suit, which- at present is
‘in the nature of an ejectment suit, as one for redemption.

The decree,. therefore, of the Joint Judge must be 1everw'1
and in lieu of it, a decree made that an account should be takent-
of what- sum, if any, is due to-R4dh4bdi on her mortgage of the
17th January, 1868, of the lands in the plaint mentioned for
principal and interest,—R4dhébdi to be charged in that account

with' such sums or produce as she may have received from the -
said lands during her possession thereof, and to be allowed the
-expenses (if any) in-respect of Government assessment or other~ .
wise which she may have legitimately and necessarily incurred :

in relation to the said Jands. And on payment, by the plaintiff, of
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the balance (if any) found due to R4dhabdi on such account
within six calendar months from such day as the amount of such
balance is notitled by the Subordinate Judge to the plaintiff, let the
said lands be made over to the plaintiff And in the event of
the plaintiff not paymg such balance within the said period of
six calendar months, let the plaintiff be for ever barred and fore-
closed from recovering the said lands from the shid Rédhébél,
her heirs and representatlves N €

As Rédhabsi did not make the plaintiff aparty to her suit againsb
Narmaddbdi, and thereby caused him to be ousted from the lands
without giving him an opportunity of putting forward sueh
defence as he may have had, this Court directs that the parties
to the present suit do, respectively, bear their own costs thereof,
and of the appeals therein.

The plaintiff being in possession of the house in the plaint
mentioned, and the same not being included in R4dhdbéi’s mort-

gage, any order in respect of that house is unnecessary in this
decree.

Decree reversed.-

APPELLATE CIVIL.

| FULL BENCH.
Before Mr. Justice Melvill, Mr. Justice West, and Mr. Justice Pinkey.

GIR]:,}H_AR MANORDA'S a¥p o1HER (ORIGINAL DEFENDANTS), APPELLANTS,
/DAY A'BHAT KA'LA'BHAT axp- OTHERS  (ORIGINAL PLAINTIFFS),
7 RESPONDENTS *

Resaudzcata—Fwst‘suit of - ejectment based on alleged lease—Second suit to -eject”
) tenant as trespasser founded on right of ownership,

The present plaintiffs- in 1869 sued the present defendants to eject: the latter:
from a certain piece of land,.a.lléging that the defendants held it under certain
leases dated July, 1864. The genuineness of the alleged leases was putin issue in
that suit and was decided by the Subordinate Judge in favour of the plaintiffs, who

accordmgly obtained ‘a' decrees In appeal the District J udge reversed that decree;
’bemg of opunon that the alleged leases were not proved :

* Second ‘Appeal, No, 22'of 1880.
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