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Br;fm'e A, Justice Bayley, Acting Chief Justice, Mr, Justwe West, Mr. Justice
I’m/w vy, M. Justice Seott and Mr. Justic§ Latham,

In g THE PLEADERS OF THE HIGH COURT.

Pleaders— Valzls—-Bomba y Court of Small Causes— History of and legislation affect.
" ing the Court gF Small Cau ses, Bombay—Mofussil Courts-—Barrister. rs—Attoineys—
Civil Procedure Code, Act XJ V of 1882, Secs. 2 and 36—Presulency Small Cause
Court det, XV of 1882, Stes. 38 and 76;»~Pz!]ht to practise—Rules—Power to
make rules, . a

Per Bayrey, WEs'r and LA.TIHM, JJ.—None but barristers and attorneys have

a legal right to practise in the Bombay Court of Small Causes. Neither sections
* - 2and 36 of the Code of Civil Procedure, {Act No. XIV of 1882,) nor sections 36

and 76 of the Pregidency Small Canse Court Act, (No. XV of 1882,) give the
pleaders of the Bombay High Court that right.

*The provisions of section 47 of Regulation II of 1827, authorizing persons holding
sanads from the High'Court to practise in the Mofussil Courts, are still in force.

Per Bavrry, West, PINHEY and Larmay, JJ.—Section 2 of the Code of Civil
Procedure, 1882, does not give every pleader a title to appear and plead ; it only
. enacts that pleader medns every perso‘h entitled to appear and plead for another
in Court, and includes an advocate, a vakil and an attorney of a High Court.
COnsequently, if pleaders or vakils, who are the same class of practitioners, are
not entitled by law to appear or plead for another in Court the definition of
pleader gives them no new'right or stetus. .
The words in seetion 36 of the Code of Civil Procedure, Act XIV 6882, “bya
pleader duly appointed to act on his behalf,” do not simply mean a person duly
' appointed by the party in the suit, but.a pleader duly appointed according to law
regarding Pleaders in force in the particular Court..

Per Pixuzy, Scorr and Latnan, JJ. (West, J., dassentlente) —The High Court

has the power of making rules for the admission of pleaders to practise in the
Bombay-Court of Small Causes ;-and the Bombay Court of Small Causes under
section 9 of the Presidency Small Causes Court Act XV of 1852 also has the
bower.of making similar rules with the sanction of the High Court,

THIS was an application by the Pleaders’ Association of Western
India, praying for the issue of a circular order to all the subor-
dinate Courts in the Presidency, including the Small Cause Court
at Bombay, intimating to them that High Court pleaders, as such,
‘are entitled to plead in them without specml sanad or perm1ss1on

The matter arose thus:— .
- Mr. W. E: Hart, First Judge of the- Court of Small Causes at

Bombay, on behalf of himself and the other Judges of the Court,
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1883 submitted the following letter to thrr High Court, requestmg

In re sanction to the rule therein proposed :—i¢
THE 0
Pizavers  “To the REGISTRAR of the Hicn CO%RT '
Hicnr g;{m Appellate Side, Bombay.

Bombay, 19th January 1881.

“Sir,~I have the honour to request that you will he good enough
to submit, under section 41 of Act 1X of 1800 fol,the sanction
of the Honourabls the Chief Justice and the J udnres of the High
Court the following rule, wlmh has been ‘made by the Judges of
the Small, Cause Court, subJeet to such sanction :—

“¢ After the 30th April, 1881, no person shall be admltted to
‘practise as'a pleader of the Small Cause Court unless he shall
have been duly qualified to practise as a barrister, advocate, -
sollcltor attorney, or vakil of the High Coulb" -

“92. Prior to 1860 the only praciitioners Iecognlzed in the
Small Cause Court were barristers and attorneys. Vakls of the
Sadar Adédlat were not then allovsfed to practise in this Court, be-
¢ause the examination which they were required to pass’did not
demand any knowledge of the. English language, or of English
law as administered in the Small Cause Court. In 1860 however,
in deference to the opinion of Government, expressed i in a Resolu-
tion in the Judicial Department (No. 1349 of 1860), dated the
14th April, 1860, the Judges of this Court consented to edmit as
pleaders before them, under the name of ¢ qualified law students,’

. such students of the Government Law School as after attend-
“ing the lectures of that school for a term of four years should
succeed in passing a final examination to the satisfaction of the
Government law professors. A rule to this effect was submitted
by the Judges of this Court for the approval of the Judges of the

_ Supreme Court, who never expressed either their approval or
disapproval thereof, and, consequently, under the provisions of
section 41 of Act IX of 1850, it remained in force. These

qualified law students’ were never admitted to practise in the
Supreme Court, nor, so far as I am aware, in the district Courts.

“3. When the Government Law School was affiliated to the
Bombay University, the stock of ¢ qualified law students came
t0 an end, and.their p]ace was virtually taken by those persons
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to WhOI;I the University| granted the degree of LL.B., the exa-
mination for which was’ substituted for the final examination
above mentioned of the'students in the Government Law School.
The Judges of this Court, accordingly, allowed those who passed
the examination for the degrée of LL.B. to pﬁaetise before them,
Just as theyohad previously allowed those who passed the final
“examination in tde Government Law School, but no express rule
seems: to haVa bden framed for this purpose. About the same
time I believe the J udges of the Sadar Addlat” admitted to prac-
tise as vakils of that Court those pérsons who succeeded in obtain-
ing the degree of LL.B.

“4. When the Judges of the High Court passed the rules of
13th August, 1869, whereby a change was effected in the nature
of ‘the examinations to be passed by wakils of the High Court
on the Appellate Side, making a knowledge of the English
* language and English law’ essential, the Judges of this Court
determined to allow those who passed that examination to prac-
tise in the Small Cause Count, but framed no special rule to
that effect.

]

5. From that time, the class of ‘qualified students’ being

10 longer in existence, the ‘conditions for admission to practise in-

the High Court and the Small Cause Court were exactly the
same, until the commrr into force, in April 1879, of the present
Stamp Act (I of 1879) article 27 of the first schedule to which
- renders necessary the payment of Rs. 500 by any person seeking
to be admitted to practise as an advocate, solicitor, or wakil of
any High Court. This provision, however, not being necessarily
applicable to the Small Cause Court, persons who succeeded in
~ passing the cxamination for the degree of LL.B., or the exami-
-nation for valkils of the High Court, continued to be -enrolled as’
pleaders of the Small Cause Court without being admittedl as
‘advocates. or vakils of the High Court. The Judges of this
‘Court consider it somewhat anomalous that there should exist a
- class of legal practitioners over. whom the highest tribunal in the
country can exercise no sort of supervision or control, and also
that one of the qualifications for admission to practise in the
Small Cause Court should be the passing of an examination
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intended only to qualify for adlnhSlon ‘to practise in the High
Court by persons who have no mtcntxol., \of cver practising there.

“G. Apart frpm these considerations, nowever, the number of
such persons has of late greatly increased, and will every year
receive a fresh accession as the results of the two annual exami-
nations aboye named are declaved. The consequent overerowd-
ing of the bar of the Small Cause Court seeris to us to be a
result> most pre]udlcml tothe interests of the poor ‘suitors who
form so large a majority of the litigants in this Court. A con-
tinual increase in the number «f the plaetlt,loners naturally tends
to lower the fees, and though up to a certain point this is to the
advantage of the public, yet after a certain point the contrary
is the result. Competition may reduce the fees so low that it
will no longer be worth the while of competent and respectable
advocates or vakils to appear in the Small Cause Court, and, by
still continuing, will encourage, or even oblige, 1ncompetent or
disreputable pleaders, not only to undertake work which they are

unfit to perform, but even to resort to the merest petmfoggmff

to obtain a livelihood. “Thus there will eventually be practising
in this Court a large number of "persons whose principal means
of subsistence will be obtained by fosterlnw petty litigation, under-
taking merely speculative cases, Practlsmo“ extortion and deceit
on their poor and ignorant clients, and for the sake of an ad-
equate remuneration scamping the work which tq be propelly done
would require a far higher fee than they are content to receive.

I regret to say all the Judges of this Court have already noticed
certain indications which lead them to suspect the near approach
of this state of things; nor in the case of the pleaders of the
Small Cause Court are there any such rules enforced among

_themselves, or such professional etiquette as in the case of bar-

risters, advocates, solicitors and wakils to a certain extent guard
the public against the evil results of a too great increase in the
numbers' of those professions. Besides which, the latter are,
for the most part, recruited from persons of a better ‘education

-and higher social standing than those who form the majority of

the pleaders of the Small Cause Court, and are, therefore, on
the one hand more likely to be imbued with notions of strict
integrity, and on the other hand less likely to be éxposed to the.
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temptatibns which beset ien of more straitened means and less
culture.
- “7. The effect of the{ ;rule now submitted for the approval of
their Lordships will be to prevent persons from practising in the
Small Cause Court who have not paid the Rse 500 necessary to
enable them to practise in the High Court, and, therefore, to limit
the number of practitioners in the inferior Court to the same
extent that the provision in the Stamp Act limits the number in

the High Court. The Judges of this Court admit that all the-
objections which can be"urged aoail%st the mere plopelty quali-

ﬁcatlon apply against the proposed rule, and are aware: that any
person who can borrow Rs. 500 from a Mé4rvadi will be able
to avoid its effect; but at the same time they submit that these
objections also apply equally to the provisions of the Stamp Act
mentioned above, snd that a real necessity exists for further

restricting the number of persons admitted to practise in the Small

Cause Court, and"they are unable to suggest any other means of

doing this than by adopting the expedient which has had that_

* effect in the High Court. 2

“8. The Judges of this Court are of opinion that any rule they
may frame for the above purpose should have no retrospective
force, 50 as to affect those persons who have been already admit-
ted as pleaders of the Small Cduse Court without having been
enrolled as advocates, solicitors, or vaktls of the vah Court.
They also consider that it would be only fair to those who, rely-
ing on the existing practice, have passed the examinations hitherto
considered a sufficient qualification for admission to practise in
this Court, but who have not yet obtained the enrolment of their
names- as pleaders, that the operation of the rule should be
deferred until they should have an opportunity for so doing.
For these reasons the rule is worded so as nebto come into opera-
tion for a period of three months. It is proposed in the interval

to publish the proposed rule if approved by the High Court.
1 have, therefore, the honour o request that you will be so good
as to beg their Lordships to intimate their approval or dlsapploval
of the. proposed rule as soon as possible—1I have, &c.

~W. E. HarT,
First.Judge.”
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\ ‘ .
To the above letter Sir Michacl Westropp, the then Chief

Justice, and the Judges of the High Co. \rt directed the following
reply to be sent,:—

“Sir,—I have the honour to acknowledge your letter of the 19th
January, 1881, addressed to the Registrar of the High Court ab its
Appellate Side, submitting for the sanction of the chourable the
Chicf Justice and Judges of that Court the foljm\ /ing rule made
by the Judges of the Court of Small Causcs at Bombay <~

“ ¢ After the 30th Aplll 18¢1, no pelson shall be admitted to
practise as a pleader of the Small Cause Court, unless he shsll
have been duly qualified to practise as a barrister, advocate, soli-
citor, attorney, or vakil of the High Court.’ ‘

- “I am desired by the Honourable the Chief Iusflce and Judges
to reply to that letter as follows :— )

<

“2. Sir Wllham Syer (first Recorder of Bombay) in 1199
purporting to act under the Charter of his Court (dated 1798)
seems to have made rules estabhshm(r as a species of imperium
in tmperio, a Small Cause Court (perfectly distinet from the
Court of Requests subsequently to be mentioned) for the recovery
of debts not exceeding Rs: 175, which limit was extended i in 1818
to Rs. 350 by rules made by Sir Alexander Anstruther.. On
the 22nd Apnl 1847, the Supreme Court (Sir Dav1d Pollock and

. Sir E. Perry) made rules further enlarging that limit to Rs. 600,

and applying the jurisdiction of the so-called Small Cause Court
to torts and trespasses as well as to debts. These rules, dated
April 1847, were on the 22nd July, 1847, confirmed by Her
Majesty in Council, but subsequently (6th September, 1847,) the
President of the Board of Control (Sir J. Hobhouse) advised the

. Supreme Court not to act upon these rules until further notice,

a doubt having arisen as to theirlegality. By further letter (6th

‘March, 1848,) from the same Board the then Chief Justice, Sir

E. Perry, was informed that the Attorney General, the Solicitor
General and the standing ‘counsel of the E. I. Company had
‘given it as their opinion that the rules for establishing and
modlfymg the Small Cause Court at Bombay were not passed by

-competent authority, and - that, in order to obtain -the object in
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view, the aid of the Legislature will be required’ ®. Under these

circumstances, ‘at the irg./ tance of the Board, Her Majesty in -

Council on the 15th April, 1848, revoked the order of the 22nd
J uly, 1847, which revocation was by letter of the 24th April, 1848,
communicated by Sir John Hobhouse to Sir . Perry. Pending °
the above correspondence, Sir E. Perry had, upon the 5th August,
1847, made sevdral further rules regulating his Small Cause
Court; but ?hese like the previous rules, were wltra vires, and
consequently were no} confirmed by Her Majesty in Council, as
appears by subsequent correspondénee; but the object sought to
be attained by the Recorder so early as A.D. 1799, and suhbse-
quently by the Supreme Court J udges, and especially by Sir E.

Perry, so warmly commended itself to the Bombay Government, .

the Government of Indis, and the Board of Control, as greatly
to facilitate, if not to lead to the legislation of ISaO presently to
be noticed.

“3. The above-mentioned irregixlérly constituted Small Cause
Court was open to the barristers and attorneys, at first of the
Recorder’s Court, and subsequently of the Supreme Court. Bar-

 risters are noticed in relation to that Small Cause Court in Rule
217 at page 48 of Mr. Mackenzie’s Book of Rules and Orders of
the Supreme Court, and attorreys in Rules 207, 208, 209, 210,
219 at pages 46, 47, 48 and 49 of the same book. It.ds not very.
easy to perceive the reason of Mr. Mackenzie for publishing these
‘rules, inasmuch as the existence of the Small Cause Court of

.+ the Supreme Court had ceased before 1852 When his book was

published.

“4. The present and legitimate Court of Small Causes at Bom-
bay seems to owe its name to the Court, the subject of the last
paragraph ; but is, legally speaking, an expansion of the Court
of Requests, as appears from the preamble and first section of
Act IX of 1850,

“5, The Court _of Requests was estabhshed A D. 1703 by the

Royal Charter of that year, which renewed the Mayor’s Courts
_originally created, A. D. 1726. Clauses 34, 48 and 60 are the
Portions of the Cha,rter of 1753 (26th January, 22 Geo. IT) which

' Neither the Charter of the Supreme Court nor the Stats, 2 and 3 Vic., ’
cap. 34, was deemed a sufficient legal basis for-thése rules,
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relate to Courts of Requests. That Ch rher prov1dns for the con-
stitution and jurisdiction (5 pagodas) o} the Courts of Request&.
for Madras, Bombay and Calcutta, buf is silent as to the ad-
mission of legal practitioners of any class either to the Mayor’s
Courts or to the Courts of Requests. The Charter of 1726, which
rclated to Mayor's Courts only, was equally silent as to legal
practitioners, |

“@. The Statute 37, Geo, ITI (4.0, 1797), authorizing the crea.
tion of Recorders’ Courts at Madras and Bombay, also extended -
the jurisdiction of the Courts of Requests in the three Presidengy
towns to Rs, 80; but in other respects made no provision in
regard to them . The Charter of the Recorders’ Courts of Madras
and Bombay @ subjected the Courts of Requests to the order and
control of the Recorders’ Courts to the same extent as Courts of
inferior jurisdiction are in England subject to the Court of King’s
Bench®), but made no provision for the admission of legal prac--
titioners to the Courts of Requests. It did make a provision for
thg admission of legal practitioners to the Recorders’ Courts by
tecognizing bond-fide practitioners of the law then existing in
the Mayors' Courts, and by empowering the Recorders’ Courts to
admit barristers and attorneys or solicitors. It excluded from
practice in the Recorders’ Courts all other persons. '

“47. In like manner the Charter of the Supleme Court of -
Bombay provided for the recognition of bond-fide plactltlonexs in
the Recorder’s Court and for the future admission of barristers,
attorneys and “solicitors, and for the exclusion of all other per-
sons®, That Charter® subjects the Courts of Requests to the order

- and‘ control of the Supreme Court in the same manner as Courts
- of inferior jurisdiction in England are subject to the Court of

King’s Bench ©; but is silent as to the practitioners in the Court
of Requests. : : : '

(1) The subsequent Stat. 40 Geo III, cap. 79, sec, 17, related to the Courts'
of Requests at Caleutta and Madras only.

(2) Dated 17th February, 1788. Proclaimed and pubhshed in Bombay, 8th
October, 1798, :

() Exgr., to Wmts of certiorari, prohibition, &e.; &e.
4) - Clauses 24, 25. ) Clause 59
© Ex gr,, to writs of certloran, prohibition, &e.
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“8. Bombay Regulatich IT of 1827, chap. vi, relating to plead. __ 583"
¢rs, was applicable to - th's Mofussil and Sadar Adélat only. T

PLEADERS

“9. Act I of 1846, in°so far as it relates to pleaders, is apphi- oF THE
cable to the Courts of the East India Company only.  The Courts Hiex Covrr,
, of Requests at the Presidency towns having been formed under

the Royal Charter of 1753, did not come under that Act. Act
“I of 1846,  seg, 5, é’eems to have been the first enactment - which
-recognized the right of barristers to be heard in the Sadar Uburts
of the East India Company.

“10.  Act XTI of 1848 apphed to the Calcutta Court of
Requests only. ~ '

“11. The result of an examination of the enactments, Indian
and Imperlal and of the Royal Charters down to A.D. 1850 is
that in none of them have the Honourable the Chief Justice and
Judﬂes discovered any provision for the admission of any class
of legal practitioners to the Court of Requests in Bombay.

“12. Aect IX of 1850, which substitutes the Courts of Small
~Causes thereby created for the Courts of Requests, does not make
" any express provision for the admission of legal practitioners
to those Courts of Small Causes. Section 41 enables the Judges
of those Courts to make and i issue all the general rules for regu.
lating the practice and proceedings of the Court and alsp to frame
forms’—<the rules so made and the forms so framed shall be
observed and used in the Court’, ‘and shall be sent to the
Supreme’ (now High)® * Court for approval, but shall be of force
until disapproved, and in any case not expressly provided for
herein or by the said rules, the general practice in the Supreme
Court may be adopted and applied at the discretion of the Judges
o actions and proceedings in their Courts.” Although the Char-
ter of the Supreme Court at Calcutta® in its 38th clause con-
tained a nearly similar power, viz., “to frame such rules of prac-
tice, and make such standing orders for administration of justice,
and the due exercise of the Civil, Criminal, Admiralty and Eccle-
siastical Jurisdiction hereby -created, and to all such other things
s shall be found necessary thereunto, yet it was deemed requisite
' () Stat. 24 and 25 Vic,, cap. 104, sec. 11,

.. (@ Dated 26th March 1774, 14 Geo. III,
- B 1712 . g : :
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by the Crown to introduce into that Chaxter a special powe(r for the
Supremo Court of Calcutta in the 11th Jause to admit advocates.
and attorneys. The same distinction, tlough perhaps not quite
go strongly marked, and separate provisions* are to be found in
the Charter of Recorders’ Courts of Madras and Bombay, clauses
18, 27, 28,73, 79, and in the Charters of the Supreme Courts of
Madras, clauses 17, 28, 29, and of Bombay claures 34, 25, 37, 38,
39, ard being distinctly in the Charter of thé High Court of
Bombay of 1865, clauses 9, 10, 37. In all of the Charters (men-
tioned in this paragraph) the authority to admit legal practitioners
and the authority to make rules as to process and practice are
treated as distinet powers, and are accordingly separately conferred.
Under these’ circumstances, and upon a careful consideration of
section 41 of Act IX of 1850, the Honourable the Chief Justice and
Judges are unable to regardjit as including ah authority to the
Judges of the Court of Small Causes to.make, or to the Supreme or
High Court to approve, rules for the admission of the legal prac-
titioners,—a subject which séems to have been then either acci- '
dentally overlooked or purposely ignored by the Indlan Legis-

- lature.

“13. Act XX of 18583 related to the Courts of the East India
Company only. There were not then any recognized pleaders in
the Court of Small Causes at Bombay. That Act (section 3) per-
mits attorneys of the Supreme Courb to practise in the Sadar
Adélat, and barristers and attorneys to practise in Courts sub-

ordinate to the Sadar Addlat. It does not mention the Premdency
Towns’ Courts of Small Causes.

“14.  Act XX VI of 1864, which enlarged the Jurlsdlct1on of the
Presidency Courts of Small Causes, is the first enactment relating
to the Court of Small Catses of Bombay which speaks of legal
practitioners. It makes no direct provision for the admission of

- such practitioners ; but section 8 incidentally recognizes the right

.of attorneys to practise’ there, by giving an optional gunsdlctzon
in cases where the debt, damaore, or the value of the property in
dispute exceeds Rs. 1,000 when ¢both parties shall agree, by a
memorandum signed by them or by their attorneys’ that the

* In Morgan v, Leech, 2 Moo, Ind. Ap, 428 the. Prny Councﬂ appears to have
consxdered the two as essentially d1stmct
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‘Court ‘Shall have powet to try any action not included in the
proviso in section 25 o! Act IX of 1850 And section 13 of
- the same Act (XX VI of: 1864) still more recognjzes the right of

barristers and attorneys to practise in the Pr951dency Courts of

Small Couses by regulating the fees which Should be allowed to
them respectively on the taxation of costs. The same Act is com-
pletely silent as $o pleaders—which is the more remarkable, inas-
. much as they had been, since 1860, de facto, if not de jure, practi-
tioners’in the Bombay Court of Small Causes. "This appears from
para. 2 of the letter under reply. pAs a matter of fact, barristers
and attorneys of the Supreme Court have practised in the Bombay

Court of Small Causes ever since its establishment under Act
- IX of 1850,

“15, The Government of -Bombay, in conform1ty W1th the
advice of the chrh Coult has refrained from extending Act XX
- of 1865, relating to pleaders and mukhtyars, to this Presidency,
‘which might have been done under the 47th section of that Act.
If it had been extended to this Presidency at all, it should have
- been so in fall. There was not any power of making a partial
- extension of that Act.

. €16, Act XVIII of 1879, relating to legal practitioners ge-

nerally, does not, with the exéeption of its first section, at pre-

sent apply to this Presidency. But by that section%he Bombay
Government ‘mady from time to time, by notification in the offi-
cial gazette, extend all or any of the provisions of the rest of
this Act to the whole or any parb of the territories under its
, admmlstlatwn. A considerable portion of that Act, like Act

- XX of 1865, the Honourable the Chief Justice and Judges deem.

~ to be objectionable, and quite unsuitable to this Presidency.

“17. The foregoing examination of the history of, and the legis-
lation relating to, the present Court of Small Causes at Bombay,
" and of the history of the Courts of Requests, and the so-called
Small -Cause Court formerly established in the Supreme Court,
has led the Honourable the Chief Justice and Judges to the con-

clusion that, under the law at present applicable to the present .

| Court of Small Causes in Bombay, its Judges have not now, and -
- Bever have had, any power to make rules for the admission of
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pleaders to practise in that Court, and $he Honourable the Chief
Justice and Judges of the High Court haye not authority to make
or to sanction any such rules. Hence it collows that the-Honour-
able the Chief Justice and Judges hold that the pleaders at present
practising at the Siaall Cause Court have not any legal standing
ground there; but nevertheless are of opinion, and understand the
Judges of the Court of Small Causes to cntertain the same views
that all due consideration should be shown for those ¢leaders, and
that, quamdiu se bene gesserint, they should be permitted to con-
tinue to practise in that Cours,

«18. In order to securc to those pleaders a legal locus standi
and to provide for the future regular adinission of pleaders to
the Court of Small Causes, the Honourable the Chief Justice and

‘Judges of the High Cowrt, should such be the desire of the

Judges of the Court of Small Causes, are willing to advise the
Government of Bombay to extend to.this Presidency the defini-

_tion of subordinate Courts in section 3 of Act XVIII of 1879, so

far at least as it is applicable to the ‘Court of Small Causes
established under Act IX of 185U This, having regard to the
decision of the Honourable Mr. Justice Green upon the appli-'
cability of clause 13 of the High Court Charter of 1865 to the
Court of Small Causes, cannot be deemed an innovation®. The
object of extending that definition would be the treating it as
prefatory to the following portion of the sixth section of the same
Act, viz, ‘6. The High Court may, from time to time, make rules
consistent with this Act as jo the following matters (namely)

(«)—The qualifications, admission and certificates of proper per-
sons to be pleaders of the subordinate Courts.” ¢(c)—The fees to
be paid for the examination and admission of such pleaders.
“(d)—The suspension and dismissal of such pleaders’ ¢ All such

" rules shall be published in the local official gazette, and shall .

thereupon have the force of law.” That portion of the Act, so far
as the same may be applied to the Bombay Court of Small
Causes, the Honourable Chief Justice and Judges are willing to
advise the Government of Bombay to extend to this Presidency.
If the Governiment of Bombay act upon that advice, the Honour-
) Pirbhai Khimji vo B. B. & C. I. R Company, 8 Bom. H. C. Rep., 59,

0.0
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able the Chief Justice and Judges would, so far as pleaders are
concerned, make a rule in conformity with that which the Judges
of the Court of Small. Causes have (by tlie letter under reply)
subrmtted for sanction unde1 Act IX of 1850, as the former fully
concur with the latter in their laudable desife to maintain the
pleaders of the Court of Small Causes at as high a level as may

be practicablt, apd deem that object to be most beneficial to the.

suitors of the Gourt®, The Honourable the Chief Justice and
Judges would also make a rule recognizing the present pleaders
of the Court, and would give their pest consideration to any other
rules relating to pleaders which the Judges of the Court of Small
Causes may suggest, but it is not desirable that they should admit
any more pleaders under Act IX of 1850, which does not appear
to warrant the admission' of pleaders. ‘

I have, &ec.,
(Signed) - G. H. FARRAN,
For the Prothonotmy, High Court

“P S.—The Honourable the Chief Justice and Judges have
not overlooked section 53 in the Bill now before the Legislative
Council of the Governor General in relation to the Presidency
Towns’ Small Cause, Courts. That section will not remove the
necessity for the proposed extepsion of so much of Act XVIII of
1879 as above specified.” o

On the 4th of> September, 1883, the present application was
made to the High Court by the Pleaders’ Association of Western
India. The application set forth :—

“ With reference to ‘the rule which requires, in accordance with
Regulation II of 1827, that a pleader of the High Court should
obtain a special sunad on payment of a fee of Rs. 5 in order to
enable him to practise in any of the districts, T am directed by
the Pleaders’ Association to request you to solicit the attention
of the Honourable the Chief Justice and Judges to the change
‘made by section 2 of the new Code of Civil Procedure (Act XIV
of 1882) in the stafus of a pleader of the High Court. The
Association respectfully submits it for the consideration of their

- () Barristers and attorneys, having been recognized by 'Act XXVI of .1864,

. need not, so long as that Act is in force, be included in the proposed extension, h
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1883 Lordships that, under the last mentioned cnactment, a High
" “Inre - Court pleader, as such, is entitled to practise in all the Courts
Tie

Prrapres  Subordinate to the High Court, and reqaests that their Lordships
Hion Oocny, Will, therefore, be pleased to cancel the last sentence in Rule 14
of the Pleaders’ Examination Rules, and issue a circular to all
subordinate Courts intimating that the High Court pleaders arc

entitled to practise in those Courts without, spécial»scmacl or

permission.—I have, &c.

SHAMRAV VITHAL,
Secretary.”

The rule referred to in the above letter is at page 142 of the
High Court Circular Book. The last sentence of the rule which

the pleaders of the High Court sought to be cancelled runs as
follows :—

“ Pleaders of the High Court may; on application and payment
of a fee of Rs. 5 for each sunad, obtain sanads authorizing them
to practise in any districts with the vernacular language of which-
they may satisfy the Honourable the Chief Justice and Judges
that they are sufficiently acquainted.,”

* The Court of Small Causes at the Presidency town ha,vmo been
held to be subordinate to the High Court, and a compliance with
the application of the High Court pleaders being contrary to
the view expressed in the letter of the High‘Cdurt above cited,
the Honourable the Acting Chief Justice and Judges directed a
note to be sent to the Advocate General as representing the Bar
and to the Chairman of the Bombay Law Society as representing
the solicitors of the High Court intimating that the Court would
be happy to hear counsel if it was desired to show cause why

“the pleaders’ application should not be granted, and that the
application would be heard by & Full Bench.

- Shdntdrdm Ndrdyan for the pleaders of the Hmh Court

Shammv Vithal for the Pleaders’ Association of Western India

Jehdngir Mervinji for the pleaders of the Bombay Court of
Small Causes.

. Hon. 4 Mamott Advocate General, for the Bar.
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Jarding for the Bombay Law Society representing the- attor-
neys.

Shantm ram Nedrdyon. —The prayer of the pleaders of the High
Court substantially is that they be allowed to practise in the
Presidency Small Cause Court and the Courts $n the Mofussil by
virtue of their officc as vakil of the High Court. The occasion
~ for this apphcatldh arose when the Judges of the Small Cause
Court made an order refusing to admit as pleaders of that Court
certain persons who had been admitted as vakils of the High

Court. On the 14th of April, 1860, the Resolution No. 1349,

was passed by the Government of Lord Elphinstone, which
says “that the Right Honourable the Governor in Council
is of opinion, under the statements submitted in the letters of
the Director of> Pubhc Instruction, that qualified law students
should be permﬂ;ted to practise in the Court of Small Causes
under such regulations as the Judges of that Court may deem
expedient.” This resolution was approved of by the Secretary
of State for India. A rule framed by the Judges of that Court,
and sanctioned by the late Supreme Court, admitted qualified

law students to practise in that Court. The class of students:

originally admitted were those who had successfully passed the
final examination of the Government Law School. Bachelors of
law of the Bombay University came next ; and, ﬁnally, the vakils
of the High Court who had passed an examination under the
rules of the 13th August, 1869, and the 2nd of October, 1878. So
that for more than twenty years from 1860 down to the refusal of
the Judges of the Small Cause Court to admit persons who had
taken the LL.B. degree, or passed the High Court vakil's exami-
nation, but who had not taken out a High Court sanad, our right
to practise in the Small Cause Court had been admitted, and not
questioned. The passing of the Stamp Act (I of 1879), which
rendered.the payment of a sum of Rs. 500 necessary before en-
rolment as an advocate, solicitor, or vakil of the High Court,

and the alleged evasion to pay this fee induced the Judges of the
Small Causes Court to submit to the High Court the rule.that -

“after the 30th of April, 1881, no person shall be admltted to
~ practise as a pleader of the Small Cause Court unless he shall
have been duly quahﬁed to practise as a barrister, advocate,

119

1883

Inre
THE
PLEADERS
OF THE
Hicu Covrr.



120

" 1883

In re
Tur
PLrADERS
OF THE

Hicu Courr.

THE INDIAN LAW REPORTS.  [VOL. VIIL

solicitor, attorney, or valkil of the High Court.” This rule,
under the circumstances stated in Sir M. Westropp's letter, he and
his collcagues would not sanction, haviny been led to the conclu-
sion “ that, under the law at present applicable to the present
Court of Small Causes in Bombay, its Judges have not now, and
never have had, any power to make rules for the admission of
pleaders to practise in that Court, and the Honourable the Chief
Justice and Judges of the High Court have rot wuthority to
make or to sanction any such rules.” This view, though entitled

to great respect, was formed ey parte, and without any notice to
those whem it concerned.

[Baviey, A. C.J.—You are quite at liberty to show that the
view there arrived at is erroneous.]

I will endeavour to show that the Small Cause Court had either
no power to admit any practitioners at all, or that it had power te
admit such it approved of. The present Small Cause Court is a
creation of Act IX of 1850, which makes no mention whatever of
practitioners beyond forbidding a Judge of the Court from prac-
tising as an advocate, attorney, or valkil in any of the Queen’s
Courts or Courts of the East India Company, and imposing
penalties on officers of the Court practising as an attorney or vakil.
Nor does the succeeding Act (XXVI of 1860), which increases the:
limit of jurﬁisdiction from Rs. 500 to Rs. 1,000, authorize the ad-\
mission of any class of practitioners. It only assumes that at least
the barristers and attorneys do practise in the Court of Small
Causes. Section 3 provides for cognizance of suits for sums -
exceeding Rs. 1,000 if the parties agree by amemorandum signed
by themselves or by their attorneys ; and section 18 provides-for
the payment-of fees to barristers and attorneys in suits tmed

 under the Act. If, then, the Royal Charters previous to 1850 did

not give to the predecessors of the present Court of Small Causes
authomty to admit any class of practitioners, and if section 41 of
Act IX of that year is rlghtly construed as not giving that
authority, then barristers and attorneys were in merely by suf-
ferance, and continue to do so on that footing alone. The pleaders
have thus some rule to.rely upon ; barristers and attorneys have
none. = But if sections 3-and 138 of Act XX VI of 1864 are to be

" construed as inferentially giving to them a lagal status, I do not



VOL. VIIL] BOMBAY SERIES.

wish to quarrel with the construction. T will only point out that
to advocates not being barristers neither these sections nor any
others of that or any other Act give the status. o long ago as
Act IX of 1850, sec. 8, a distinction was taken between bar-
risters and advocates of the Supreme Court. ¢ So far, therefore,
the pleaders and advocates must stand or fall together, except

that I say the J udges of the Court of Small Causes were author-

ized to pass The Yule, which they did to admit qualified. law
students,

Assuming, without granting, that the state of the law, prevmus
t0'1882 was defective, we come to Acts XIV and XV of that year,
the present Code of Civil Procedure and the Small Cause Court
Act, which remove all doubt, In discussing the provisions of
these Acts it muist be borne in mind that the Court of Small
Causes at the Presidency town has been held by Mr. Justice
Green to be subordinate %o the High Court—Pirblai Khimji
v. The B. B, & C. I. Railway Company®, on which ruling
sections 6 and 9 of the Smal]l Cause Court Act are founded.
Section 6 makes the Small Cause Court expressly subject to the
superintendence of the High Court, and section 9 empowers that
Court, with the previous sanction of the High Court, to provide
for all matters;not specially provided for by Act XV of 1882.
Section 23 provides what portions of -the Code of .QiVil(»Procedure
are to be applied>to the Small Cause Court. ~ Amongst others,
sections 2, 36 and 38 have been applied to the Small Cause
Court. Section 2 is ‘the interpretation eclause, and defines
“ pleader ” to mean “every person entitled to appear and plead for

another in Court, and includes an advocate, & vakil and an
~ attorney of a High Court.” Thisshould be construed in its plain
grammatical sense. So construed it will be observed that the
condition of being entitled to appear and plead for another in
Court does not attach to an advocate, a vakil or an attorney of a
High Court. To put a different construction would be to render
the second part of the sentence entirely superfluous, or to alter
the existing arrangement of the words. As to the word vak,
that obviously means a vakil of the High Court, even though

(1) 8 Bom, H. C, Rep, 59, 0. C. J.
B 11713 .
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the words ‘of a High Court’ be read as qualifying merely the word
“attorney’. The word vakil is used in the Code-as meaning a
vakil of the High Court. This appears clear from the use of the
word ‘vakils' in scetion 635, which occurs in a chapter containing -
special rules relating to the chartered High Courts. Under this
scction a vakil, by a rule similar to that which has been made
by the High Court at Madras, can be permitted,.evén to practise
at the, Original Side of the High Court. Sections:36 aad 38, which
relate to the appéarance of parties and the service of Pprocess,
give to the pleaders a recognized standing to appear in the Small
Cause Court, These, read with sections 38 and 76 of the Small
Cause Court Act, remove all possible doubt in the matter. In
section 88 the word vakil is used as contradistinguished from
pleader in section 76 from other legal practitioners. I argue
that the Legislature intended the employnient, in the Small
Cause Court, of advocates, vakils, attorneys as well as pleaders,
and my argument is as fair as that which has been used by
the Judges of the High Court in favour of the recognition
of barristers and attorneys. I Jlaim the same process of con-
struction as regards pleaders which has been applied -by the
High Court as regards barristers and attorneys to section 13
of Act XX of 1864. Rules 18 and 19 made by the Small Cause
Court and sanctioned by the High Court under section 9 of the
new Small’Cause Court Act show that this is the right construe-
tion. Sections 9 and 10 of the Letters Patent ‘show that a vak{l
is a pleader enrolled in the High Court. Every wak¢l must be a
pleader, but not vice versd. Section 126 of the Indian Evidence Act
(I of 1872) forbids the disclosure of professional communications
by barristers, atborneys, vakils as well as by pleaders. The Legal
Practitioners’ Act, though not applied to Bombay, also throws light
on the matter, The definition of the term legal plactltloner in
section 8 distinguishes a vakil of the High Court from a pleader.
Section 4 entitles a vak?l on the roll of any High Court, as such
vakil, to practise in any Court in British India other than a
High Court on whose roll he is not entered, or with the permis-

“sion of the Court in any High Court on whose roll he is not

entered. So that'a vakil of the Bengal High Court can, as such,
practise in any subordinate Court in the Punj4b, or in any
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subordinate Court in Madras, where the Legal Practitioners’ Act
was partially applied on the 28th November, 1881, and would be

entitled to practise in any Court subordinate to the High Court -

at Bombay if the Act be extended to the Bombay Presidency.
At present a vakil of the Bombay High Court, as such, can
appear in the subordinate Courts, including Courts -of Small

Causes of Benoal Madras and the Punjdb, and with permission

even in the ”ngﬁ and chief Courts. The rule, of which we now
seck cancellation, is superseded by the law, and should be ex-
punged, and a circular issued explaining the law both as regards

the Court of Small Causes in the town and island 6f Bombay

and the Courts in the Mofussil.

Hon, J. Masriott, Advocate General—I appear in this casc
on behalf of the Bar, not to offer any invidious opposition to
any rights which the pleaders may show that they possess,

~ but to submit such observations as may appear necessary upon
the "argument advanced on their side. Their application is
based on the alleged change made in their status by section 2 of
the Civil Procedure Code, Act XIV of 1882, and it prays for the
cancellation of a rule made in October, 1878. I deny that any
change has been made. The definition of the word pleader in
this Code and that in the Code of 1877 is, word for word, the
same ; and I presume that the examination rules of 1878 were
framed upon a full consideration of their status as recognized
by the Code of 1877. The srgument founded on-the chanoe,
 therefore, falls to the ground. If the vakils have & right founded
on the Small Cause Court Act, 1882, they should apply to the
Small Cause Court. There is no necessity for the High Court
. to'consider the application. 'The right of the vakils rests on the
definition of section 2 of the Code of Civil Procedure, and I
‘submit the words ‘entitled to appear and plead for another
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in Court’ apply to all the three classes of practitioners there

spoken of. In fact, the succeeding words are added merely to
amplify the preceding words. As regards the suggestlon of the
vakils to apply to Government for the extension of the Legal
Practitioners’ Act, I am requested to state that, in the opmmn
of the Bar, it is not desirable. ' .
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Jardine.~The attorneys also do not wish to offer any invidious
opposition. They merely desire to maintain the sfatus quo. The
innovators have to make out their case, and I submit the wvakils
have failed to do so. If the vakils have a statutory right, that
should have been-asserted in the Small Cause Court, and, if
denied, a mandamus might have been applied for in this Court.
Before 1860 none but barristers and attorneys were allowed to
practise in the Small Cause Court, or the Courts evhich preceded it. '
The pleaders were admitted in 1860, and from that yeéar down
to 1881 their right has, no doubt, not been challenged. In 1881
the question was raised by the Small Cause Court and decided
against the pleaders by the High Court. The pleaders have now
again raised it, and base their right on the change effected in their
status by the Civil Procedure Code of 1882. As has been urged on
behalf of the Bar, I submit that no such change has been made, the
law having been precisely the same since 1877. I do not appear
for the Mofussil pleaders, and the attorneys have no individual
interest in the Mofussil Courts. But if the argument urged by
the vakils of the High Court be sound, they would be entitled to
appear in the Mofussil Courts also. ‘I submit, the argument is
not sound. The words in section 2 of the Code—¢and*includes
an advocate, a vakil an({ an attorney of a High Court '—are put
in e abundanti cautela. No class of practitioners can appear in
Court if i) has not a right to appear. If the construction sought
to be put by the vakfls be correct, the right of the High Court

‘to make rules concerning advocates, vakils and attorneys given

by section 635 would be taken away. In Act IX of 1850 no
mention is made of legal practitioners, but Act XXVI of 1864

‘impliedly admitted barristers and attorneys, not any other class

of practitioners.” The express mention of barristers and attorneys

‘necessarily excludes other practitioners. In considering the pro-

visions of ‘the Small Cause Court Act, 1882, it must be borne in

~ mind that it was intended to apply to'all the Presidencies, and

‘that the Legal Practitioners’ Act, 1879, had been shortly before .
passed. Sections 88 and 76 have been relied on in supporb. of' the

“wakils’ contention, and it is said that the word vak{l is used in

section 76 as contradistinguished from other legal practitioners.

‘Now under Act XVIII of 1879 legal practitioner includes a
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makhtydr or revenue agent. Is it to be inferred that a mukhtydr
is also permitted to practise in the Small Cause Court ? If not,
the argument advanced must be fallacious. Morgover, it may be
noted that chapter VI of Regulation II of 1827 relating to plead-
-ers iy still in force. It gives the High €ourt the power of
supervision over the pleaders, and contemplates the assignment
of pleaders tb payticular Courts. If a vakil of the High Court
can, as suchy appear in any of the Mofussil Courts, the regula~
tion must so far be deemed to have been repedled. The Legisla-
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ture would- never effect such an important repeal except in clear -

and express terms. That disposes of the question of xight.

As to the suggestion for procuring the extension of the Legal
Practitioners’ Act to Bombay, that is not a matter regularly
before the Court. » The tendency of legislation is to increase the
pecuniary jurisdiction of the Small Cause Court. The increase
represents a proportionate abstraction from the litigation on the
Original Side of the High Court, with which the wvakils have
nothing to do, and which falls: exclusively within the province of
barristers and attorneys. As between attorneys and vakils there
is no reciprocity. The attorneys, as such, are no longer allowed
to practise on the Appellate Side of the Bombay High Court as
they are allowed in Calcutta® under. certain conditions. Not-
withstanding the high character and ability of the¢vakils, the

. practice in the Small Cause Court—involving, as it does, com-
mercial litigation~is better suited to the acquirements of attor-
neys. ’ ,

Shdntdrdm Ndrdyan in reply.—It has been assumed that the
examination rules of 1878 were framed upon a consideration of
section 2 of Act X of 1877. I assert on the contrary; without

~fear of contradiction, that, when those rules were passed, the

change made by that section in the stutus of wakils was not-.

present to the minds of the Judges of the High Court who passed
them, . The High Coutt, therefore, did consider the. effect. of.
sections 2 and 86 of the Code of 1877 or 1882, and had no occa-
sion to-do so till now, and it would be: very unfair to presume
“otherwise. The rule which we seck to get cancelled.is either in
consonance. with the. interpretation I suggest, or.is ulira. vires:.
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1883 If the other interpretation be adopted, cach class of practitioners
I% re  would have to make out a title. Advocates, not being barristers,
HE

Prravens have none to show. Act I of 1846, sce. 5, gives every barris-
orzne HiGit " tor of any of Her Majesty’s Courts in India a title to plead in
any of the Courts'of the East India Company. Act XX of 1853

rezenacts the title of barristers, and extends it to attorneys. The
Presidency Court of Small Causes not being a ouit of the East

India Company, the title of barristers and attornejs to practise '

there must be sought for elsewhere. That founded on the vari-

ous Small Cause Court Acts &, at best, implied and inferential.

The argiment, that to allow the vakils to practise in the Small

Cause Court would be to diminish the sphere of litigation allot-

“ted to other practitioners, will not hold in the face of the Legal
Practitioners’ Act, which permits an advocate, vakil or attorney

of the High Court of Bengal to practise in the Court of Small

Causes in the town of Bombay I submit that the Code of Civil

Procedure alone goes to that length. ‘ .
Cur. adv. vult.

Bavizy, C. J. (Acting) —On’ the 4th September, 1883, the
following letter was addressed by the Pleaders’ Association of
Western India to B. M. H. Fulton, Esq., Registrar of the High
Court on its Appellate Side :—(Fis Lordship read the apphcatlon
set forth s SUpra, p. 117, and continued :—)

Although no reference was made, in direct terms, to any desire
“on the part of the pleaders to obtain permission to practise in the
Bombay Court of Small Causes, it appeared to my learned col-
leagues and myself that the letter was so worded as to be appli-
cable to that Court, where barristers and solicitors have from the
first always practised, and we, therefore, directed copies of the
above letter to'be furnished to the Advocate General as represent-
ing the'Bombay Bar, and to the Chairman of the Bombay Law
" Society as representing the solicitors of the High Court; and we
“likewise directed that copies of a letter, dated February, 1881,
" written by the Prothonotary of the High Court to the First Judge-
- of the Court of Small Causes at Bombay, expressing the views of
the Judges of the High Court then in Bombay as to the status of
legal practitioners in the Bombay Court of Small Causes, should
be. furnisi.cd to the Pleaders” Association, the Bar, and- the soli-
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citors, and it was intimated that a Full Bench would sit and-hea¥
eny observations which any of the three above-mentioned bodies
might wish to address to us on the subject of the application -
made by the Pleaders’ Association as set forth in their letter of
the 4th September. Accordingly, on the 5ta October last, &
Court, consisting of Justices West, Pinhey, Scott, Latham and my-
self, sat, and we were addressed by Mr. Shant4rim Nardyan, who,
with My. Shdmréo Vithal and Mr. Jehdngir Mervanji (whose death
I much regret to see announced in this morning’s papers), appeared

for the Pleaders’ Association ; by the Honourable Mr. Marriott,.

~ the Advocate General, who 1epresented the Bombay Bar'; whilst
Mr. Jardine appeared for the Bombay Law Society. After a

discussion, which occupied the entire day, the Court reserved its
decision.

During the course of Mr. Shéntdrdm’s very able argument

we intimated to him that ke was quite at liberty to contend

that the conclusions shown by the letter of February, 1881, to -

- have been arrived at by the Judges were incorrect. Having
given to his observations the best consideration in my power, I
am of opinion that he has not succeeded in casting any doubt
- upon the views expressed in that letter, with which I myself at
“the time cdncurxjed, and which I, still consider as accurately stat--
ing the position of pleaders in the Bombay Court of Small Causes-

at the time that letter was written. Paragraph 17 of éhat letter
is as follows —

“The foreoromg examination of the hlstory of and the leglslatxon
relating to, the present Court of Small Causes at Bombay and of
the. history of the Court.of Requests, and the so-called Small-
- Causes Court formerly established in the Supreme Court has led:
the Chief Justice and Judges: to the conclusion that, under. the-
law ab present applicable to the present Court of Small Causes’
in Bombay, its Judges.have not now, and never have had, any:
- power.to make rules for the. admission of pleaders to practise in-
that. Court, and' the Honourable the.Chief Justice and Judges:
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of the High Court have not authqrity»to make or to -sanction- - .

any such rules.. Hence it follows that the Honourable the. Chief-
. Justice and Judges hold that the pleaders at present practising at
the Small Cause Court have- not any legal standing ground
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there; but, nevertheless, are of- opinion and understand the
Judges of the Court of Small Causes to entertain the same view,
that all due consideration should be shown for those pleaders,
and that, quamdiu se bene gesserint, they should be permitted
to continue to prictise in that Court.”

* Mr. Shéntérdm stated that the pleaders’ application, as formu-
lated in their letter of the 4th September last, would also include
the Small Causes Court in the Presidency towns.

* I will first consider the question as to the Bombay Court of
Small Cguses. It appears that in 1860 a new class of practi-
tioners was admitted by the Judges of the Bombay Court of Small
Causes, They were originally passed students of the Government

‘Taw School who had passed the final examination. Mr, Shdntdrim

informed us that afterwards persons who had obtained the de-
gree of bachelor of lawsin the Bombay University were admitted
as vakils of the High Court and pleaders of' the Small Cause
Court, and that, with one exception, all persons now practising as
pleaders in the Bombay Court of Small Causes are vakils of the
High Court. The cause of the admission of such practitioners was
a Resolution of the Government of Bombay, No. 1349, dated the
14th April, 1860, the opening paragraph whereof was inthese
words :—“The Right Honourabla the Governor in Council is “of
opinion, under the statements submitted in the letters of the
Director of Public Instruction® that qualified Jaw studentsshould
be permitted to practise in the Court of Small Causes under such
regulations as the Judges of that Court may deem expedient. The

Right Honourable the Governor in Council concurs with the

- Director of Public Instruction in considering that the establish-

ment of the Small Cause Court is of too recent occurrence to confer
any prescriptive right on the solicitors and attorneys of Bombay—
even if such a plea were not obviously inadmissible upon other
grounds.” From a pamphlet. containing papers relating to the
qualified students of the Government Law School, pmnted in
Bombay in 1862 and referred to by Mr. Shéntirim during his
argument, the following extract is given (at p. 13) from a despatch
(date not glven) of Her Majesty’s Secretary of State for India
applovmg of the Resolution of the Bombay Government “Wlfh

(1) The late Mr, Edward Howard.
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pl
referénce to the early portion of the correspondence contained

in proceedings under review I have further to express my con- -

currence in your Resblution ‘hegativing the claim of certain of
~ the attorneys at Bombay to the excluswe p11v1le<ve of p]eadma in
the Small Cause Court.”

Mr. Shant4ram further stated that the Judoes of the Small
Cause Courtgwco%dmgly framed a rule, dated the 15th-October
1861, for the admission of pleaders to practise: in their Court:
that such rule was, under section 41 of the Small Cause Court

Act IX of 1850, submitted for sanction to the ‘Supreme Court,

antl that such rule was not and hasnever been formally disap-
proved of. Hdving regard to the views expressed in the Pro-
- thonotary’s letter of February, 1881, and to which I adhere, it
follows that, in°“my ppinion, the action taken by the Government
of, Bombay in their Resolution of the 14th April, 1860, supported
though it was by’the Secretary of State for India, and the steps
subsequently taken to carry out the same were clearly ultra vires,
and that the admission of the law students.and others, who
were neither barristers nor attorneys of the Supreme and High
- Courts, conferred no legal status whatever on such persons,

The present application is mainly based upon certain sections
of the Presidency Small Cause Courts Act, 1882, enti,tled “an Act
to consolidate and amend the law relating to the Court; of Small
Causes established in the Presidency Towns” (Aet XV of ‘1882
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which came into foree on the 1st July, 1882), and Mr. Shantdrim

strenuously contended that there is now no possible doubt as to
the title of wvakils of the High Court to practise in the Small
Cause Court of Bombay. Now in construing that Act it is neces-

sary to bear in mind that it is not. exclusively confined to the

Bombay Court of Small Causes, bub that it applies also to the
Small Cause Courts established in Calcutta and Madras, and re-

g&rd must be had to the law in foree at the time that Act came °

" into operation regulating the legal practitioners in the Small

Cause Courts’in Calcutta and 'Madras as well as'those entitled

to practise i 1n the Court of Small Causes in Bombay.

T\vo Acts 1elat1no to Pleadels are in force in other parts of
Br1t1sh India, bub which have not been extended to Bombay. Act

XX of 1865 lsl“an Act to amend the law relating to the pleaders
B 1171=d



-130

1883

Inre
Tie
PLEADERS
or THE Hicn

"COURT,

THE INDIAN LAW REPORTS. [VOL. VIIL

and mukhtydrs ” (amended by Act XXIX of 1865). By t(he inter-

. pretation clause 2 “pleader” includes vakils, and “ Court” means

all Courts subordinate to the High Court incliiding Courts of Small
Causes. Tt was held however, by Sir Barnes Peacock, C. J., and
Mr. Justice Mitter in In re Shashi Bhushan Bladury® that a
pleader holding a certificate under section 12 of Act XX of 1865
was not thereby entitled to be admitted to practse in the Court of
Small Causes at Caleutta, and the Court distiniguished the case
from that of In re Tulsidds Seal® in the following manner:—
“That case was decided with' reference to the construction to be
put upon section 45 of Act XX of 1875. By that section it<is
cnacted that every advocate or vakil on the roll of any High
Court shall be entitled, as such, to practise in any Court in British
India other than a High Court in which he is enrolled. An
advocate or vaktl of one High Court is not ‘entitled, as such to
practise in any other High Court in -vhich he ir not enrolled, but
with that exception heis entitled to practise in any Court in
British India. We thought that the Small Cause Court in Cal-
cutta was not a High Court, but that it was a Court in British

India, and, consequently, that an advocate or vak?l of any High
Court was entitled to practise there.” .

- The other Act is Act X VIII of 1879, « an Act to consolidate and
amend th> law relating to legal practitioners.” It extended, in

. the first instance (section 1) only to the Tower Provinces of

Bengal, the North-West Provinces, the Punjab, Oudh, the Cen-

.tral Provinces and Assam. But by the same section power was

given to any other local Government, by notification in. the

 official gazette, to extend all or any of the provisions of the

vest of the Act to the whole or any part of the territories under

“its administration. Mr. Shantérém stated that the Act had
‘been extended to Madras by Government notification of the
'28th August, 1881. | It applies, therefore, to Calcutta and Madras,

but has not as yet been extended, either in whole or in part,

- to the Presidency of Bombay By the interpretation clause 3,

“subordinate Court” means all Courts snbordinate to the High
Court, 1ncludmg Courts of Small Causes, established under

m 1 Beng. L. R, A. O, pp. 48, 49,
@ 7 Cal. W, R, Civ. Rul,, 225,



VOL. VIIL] BOMBAY SERIES.

Act IX of 1850 or Act XI of 1865, and “legal practitioner ”
means an advocate, vakil or attorney of any High Court, a
pleader, mukhiyir, or revenue agent. By section 4 every per-

son now or hereafter entered as an advocate or vakil on the roll

of any High Court under the Letters Pateift constituting such
Court * * % ghall be entitled to practise in all the Courts
subordinate to the Court on the roll of which he is entered *
* * and Anyperson so entered who ordinarily practised in
the Court on the roll of which he is entered, or some Court
subordinate thereto, shall, not\mthstandlno anything herein
contained, be entitled, as such, to practise in any “Court in

British India other than a High Court on whose roll he is not -

entered * * % % Tt appears, therefore, that when the
receht_ Presidency Small Cause Courts Act (No. XV of 1882)
* passed, the vakils dnd pleaders of the High Courts of Calcutta
and Madras had a clear ,right, conferred upon them. by the
. Indian Legislature, of practising in the respective Small Cause
Courts of those cities,—a fact which 'we may assume would be
prominent to the minds of tlie framers of that Act. They as
~well as all other subjects of Her Majesty must, of course, be
taken to know the law; but I think it extremely doubtful
whether any person really knew the exact status of the

practitioners in the Bombay Court of Small Causes until the v

matter was carefully investigated by our late Chief qustice, Sir
Michael R. Westropp, who himself drafted theletter, dated
February, 1881, from the Prothonotary to the First Judge of the
: Bornbay Court of Small Causes already referred to.

- By Act XV of 1882, sec. 23, large portions of the Civil Pro-

cedure Code (Act XIV of 1882) are extended to the three Presi- -

dency Courts of Small Causes, and Mr, Shéntdrdm stated that
the pleadets of the Bombay High Court claimed admission to
all Courts subordinate to the High Court under the definition
- of “pleader” in section 2 (the interpretation clause) of the Civil

Procedure Code, and also under the provisions of section 36 of -

~ that Code. Section 2 states that pleader ” means every person

‘entitled to appear and plead for another in Court, and includes an
advocate, a vakil and an attorney of a High Court.® That defini-
tion is not a new one, but is an exact copy of the definition of
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“pleader” in the interpretation clause (ii) of the former Civil

Procedure Code, Act X of 1877. By scction 36, appearances Or
acts may be made or done by a party to a suit in person “or by
a pleader duly appointed to act on his behalf.”  Now, section 2
does not say that all pleaders are entitled to appear and plead,
but that the word “ pleader ” means every one entitled to appear
and plead for another in Court. If a pleader ox,vakil, by the law
then in foree regulating the particular Court to wlich he seeks |

-admission, is not entitled to appear for another in that Court, the

definition gives him no right or status “which he did mnot pos-
sess before.” The definition, adopted as it is by the incorporatign
of the interpretation clause in Act XV of 1882, applies, beyond
doubt, to the pleaders and vakils of the High Courts of Calcutta
and Madras, because such persons were, when Act XV of 1882
came into force, entitled to practise in thie Courts of Small
Causes in those cities; but, in my opinion, it does not apply to
the Bombay Court of Siall Causes; for, as shown in the Protho-
notary’s letter, no.other persons than barristers and attorneys
had a legal vight to practise there at all.  So the words in sec-
tion 36— a pleader duly appointed to act on his behalf”—do I}O?
simply mean a person duly appointed by the party in the ‘suit,
but, a pleader duly appointed according to the law regarding
pleaders. in force in the particulm‘ Court. I do npt, tllerefore,
think that) these two sections warrant the construction sought to

" be put upon them by the applicants.

Tt was next contended that scction 88 of Act XV of 1882 set

-ab rest any doubt as to the right of pleaders to practise in the

Bombay Court of Small Causes. That section relates to appli-

- cations for a rehearing in the High Court where the amount or

value of the subject-matters exceeds Rs. 1,000, and it enacts that
“ sﬁchapplicaﬁon shall be supported by affidavits, and, in case
the applicant has appeared in the Small Cause Court by advocate,

- wakdl, attorney, or pleader, by a certificate from such advocate,
 wakil, attorney, or pleader that, in his opinion, there ‘are kgood

grounds for rehearing the suit.” Now, it. was Decessary to use
the words “vakil” or “pleader” in the section as it applied to the
Small Cause Courts at Calcutta and Madras, where such persons
had the. right to_appear and pleadf The same, remark “applies
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to the argument founded on the words in section 76 as to the
expense of employing legal practitioners. “The expense of em-
ploying an advocate, vakil, attorney, or other legal practitioner
incurred by any party shall not be allowed as costs in any suit in
which the amount or value of the subject-matier docs not exceed
Rs. 20, unless the Court is of opinion that the employment of

such practitidner, was under the circmfstances reasonable,”—

words necesary Sor Calcutta and Madras, but, gntil the practice

inthe subject is legally ,altered, having no foree or application in

Bombay

sThe strictness with which the right to admit pérsons to
practise in Courts in India has been watched is shown by the
case of Morgan v. Leech®. That was an appeal to Her Majesty
in Council 1esne'ctin0 the admission of persons to practise as
attorneys or solicitors in the late Supreme Court of Bombay,
and involved thejauthorlty of the Judges of that Court to make
a rule or order for their admission after they had served for
three years with an attorney in India without any previous
service in England. The rule 6r order had been made by the
Judges,—Sir Herbert Compton, C. J., and Sir John Awdrey, P.J.,
- —on the 13th November, 1834, and was similar to the one
made by the Sup1e1ne Court of Madms which had been approved
~ by the Chief Justice at Calcutta Mr. Leech, the respond-
ent, had been admitted to practisc as an attomey, sogeitor and

proctor of the said Court by an order made by the Chief Justice -

on the 21st December, 1837. The Judicial Committee of the
Privy Council, however, by its judgment delivered in February,
1842, by Dr. LuShington, held that the Sﬁpreme Court at Bom-
bay had no power to admit persons, as attorneys and solicitors,
to practise in the Courts there except such as were qualified in
* the manner pointed out by the Bombay Charter and Letters

Patent, of 1823 establishing‘ the Court, viz., those who had been

admitted attorheys or solicitors in one of the Courts at West-

minster, or were practising in the Recorder’s Court at Bombay, -

ab the time of the publication of that Charter, and allowed the
appeal, and ordered that the rule admitting Mr. Leech and the
1ule refusmo to stuke him off the rolls be. rescmded Act XIII

o) 2Moo Ind Ap., 428,
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of 1845 was accordingly passed by the Governor General of
India in Council by which the Supreme Court at Bombay was
authorized and empowered to admit and enrol persons having
been admitted as attorneys in any of Her Majesty’s Courts at
Westminster, and'also persons being otherwisc capable to act as

 attorneys of the said Supreme Court of Bombay.

- The privilege of those ‘entitled to address the Iuoh Court on its
Original Civil J urisdiction side i is, no doubt,—t6 usé Mr. Shants-
rdm’s expression—sufficiently fenced by section 635 of the Civil
Procedure Code (Act XIV of” 1882), which enacts that ““nothing
in this Code shall be deemed to authorize any person on behalf
of another to address the Court in the exercise of its ordinary
original Civil Jurisdiction, or to examine witnesses, except when
the Court shall have, in the exercise of the power conferred by its
Charter, authorized him so to do, or to interfere with the power
of the High Court to make rules concerning advecates, vakils and
attorneys,”—a section identical with the corresponding section
(635) in the former Code. )

Ido not consider thab the pleadew now have the right, which

they claim to have, of practising in the Bombay Court of Small

Causes. If thought desirable, the matter can easily be rectified
in the manner pointed out in paragraph 18 of the Prothonotary’s
letter of February, 1881. I may here remark that by the

- “Presidendy Small Cause Court Act, 1882” (Act XV of 1882),

section 9, power is given to the Small Cause Court to make
rules in the following words:—* Except as otherwise provided
by this or any other law for the time in force, the Small Cause
Court may with the previous sanction of the High Court make
rules to provide in such manner-as it thinks fit for all matters
not specially provided for by this Act. Whether the Bombay

-Small Cause Court can now, under the provisions of that sec-

tion, make a rule which would open the door.to the High
Court pleaders, may hereafter be well worthy of consideration.
‘As it is not necessary, for the purpose of disposing of the present
application, to decide such point, I abstain from expressing any
opinion upon it.

- With regard to the other branch of the pleaders’ apphcatlon,
viz., that this Court will be pleased to issue a circular to all the
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subordinate Courts in the Mofussil, intimating that the High Court |

pleaders are entitled to practise in those Courts without special
sanad or permission, I agree with Mr. Jardine that it must stand
or fall with the other part of the application. Ido not consider
that the provisions of Regulation II of 1827, %ec. 47, have been
repealed by the portions of the Code of Civil Procedure-which have
lieen cited on behalf of the applicants. Ini Ex parte Warrington®
* Lord Justice®Turher said (page 171) : “I take the rule of law to be
that an affirmative statyte is not, without expreés words, repealed
by a subsequent affirmative statute, unless the two statutes cannot
stand together.” Here section 47 of the Regulation of 1827 and
the section of the Civil Procedure Code relied upon by Mr.
Shéntdrdm can, in my opinion, well stand together. I think,
therefore, that this Court is bound to reject this application of
t}'le pleaders of the’ Bombay High Court in both its branches.

WEsT, J.—The demands of the pleaders® in the present case
are that all Courts subordinate to the High Court be instructed
to admit them to practise without any license for the particular
Court or district, and that the rule providing for the issue of a
license when necessaly be revoked as virtually superseded . The
purpose of the application is partly to obtain. unconditioned
‘access to the Courts of the Mofussil, but chiefly to gain a recogni-

tion of the right of all pleaders or vakils of the High' Court to .

practise in the Court of Small Causes of the Pres1d%ncy town.
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That is & Court subordinate to the High Court, and subject to its

superintendence (Act XV of 1882, sec. 6 ; Letters Patent of 1865,
para. 16). The practitioners who now have audience in it en-
joy that right through their connection with the High Court,

and the High Court, it is contended, may give to all its pleaders

the privilege now enjoyed by but & few. There can be no serious

question” as to the reasonableness of the claim seb up by the

pleaders if it is within our legal competence to accede to it. The
pleaders who during the last two or three years have been ex-
cluded from the Bombay Court of Small Causes are presumably
not less competent than those who had previously obtained a
footing there, which has not been disturbed. The standard of

(1) 3 De Qex. M. & G., 159.
(@) Letter dated 4th September, 1883, Supra p, 117
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1883 qualification which entitles a gentleman to .appear and plead

Inre in the High Court must be esteemed sufficiently high to ensure

PLg;f‘ERS' professional competence for the work of the Small Causes Court:

Hicn Coeen 16 was urged by Mr. Jardine that the attorneys of this Court
OURT. o .

are more likely than pleaders to be proficient in the law appli-

cable to commercial cases; but commercial cases are by no means

the only ones tried in the Small Causes Coutt. “The pleaders

have to pass an examination in the corresponéing subjects, and

no doubt receive very effective instruction in these in the law

classes of the University; bat if, in fact, they are inefficient in

any particular class of cases, their] rivals will be preferred ¢o

them by the suitors engaged in that kind of litigation. Whether

the competitors be pleaders or attorneys, examination and certi-

fleates attest only a general educational proficiency which does

not at all supersede the discretion of individuals in choosing

their professional representatives and advisers.

As to the legal position of pleaders in the High Court there is
ab present no contest. The matter is governed by the Letters
Patent, para. 9, which give the Court authority to approve and
admit advocates, vakils and attorneys, as para. 10 enables us to
make rules for their qualification. Vakils are pleaders. An argu-
ment has been built on the use, in some instances, of the one term
and in some of the other, but so far as the ideas- the two words
represent kave been distinctly conceived at allsthe sense of them
is simply identical ; and when, as occasmnally, both have been used
together, that has been due to an attempt to meet the variations
of language favoured by usage in different provinces and Courts.
The Letters Patent call the same person a vak{l whom the rules of
this Court provide for as a pleader : nothing can really be estab-
lished on a supposed difference in the extension of the two desig-

_ nations. - We may approve and enrol pleaders of our own Court;
the pr1v1leges we can give to them in any other Court must de-
pend on other provisions and privileges than those contained in
thie paragraphs I have referred to. = These, in fact, serve only to
‘emphasize the proposition that the constitution of the bar is
something quite distinet from the direction and supermtendence

. of practice and procedure, In the Mofussil Courts, Bombay

“ Regulation II of 1827 in sections 47 and 48 provides that plead-
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ers (vakils). may be authorized to practise on obtaining the
sanad or license issued by the Sadar Court. The authority of
the Sadar Court in this as in other respects was preserved to
the High Court by the Statutes 24 and 25 Vic., cap. 104, sec. 9.
In the exercise of the authority we have mfide and maintained
the rules which have done so much to raise the professional
status of thd nafive bar. The © Legal Practitioners” Acts” of
1875 and 1879 Iave not in any way affected the authority or its
axercise. They have not been introduced into the Presidency of
Bombay, nor could the later one,cAct XVIII of 1879, be intro-
duced wholly or partially without attendant difficulties'and evils
which would perhaps outweigh the advantage that could thus be
gained. The Regulation under which we act, contemplates the
issue of a licgnse or sanad for the particular district Court in
which, or under wWhich, its beaver is to practise; we have no
‘éuth'ority to dispense with its provisions, unless the power has
been conferred on us by some more recent Act either expressly
or by clear implication. An argument in favour of the pleaders’
right of audience in every sabordinate Court has been drawn
from sections 86 and 2 of the Code of Civil Procedure. - Section
36 says that in any appearance or act in a Court a party may

be replaced by “a pleader.duly appointed,” and section 2 says:

- “pleader means every person entitled to appear and plead for
anether in Court, and includes an advocate, a vakil, T a;i attor-
ney of a High Court.” Hence, it is urged, every vakilis a pleader
entitled, as such, to act for any party wherever the Code of Civil
Procedure is in operation. But if the true sense is this, then
also every advocate of the High Court is a pleader, entitied not
only.to plead, but to act for his client under the Code, except
where this may be controlled by a more specific law. Itis, in
truth, only the pleader duly qualified who is entitled to appear,
the vakil where and as his qualification entitles him, the
advocate where and as his qualification gives him the right, and
the attorney where and as he, too, may be qualified. If for pleader
in section 86 we substitute the definition “person entitled to
.appear and plead ” it is obvious  that the question of title is not
settled, or meant to be settled, by the use of a phrase. The pur-
" pose of the definition was not to reconstitute the profession of
311715 :
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__ the law; but to abridge the language of the Code-elsewhere by

making one word answer for several which must otherwise have

"been used. Tha advocate is not made an attorney by the word

pleader embracing both, nov does a pleader become, by merely
bearing that name, “a person entitled to appear and plead
in Court” without regard to the rules governing his right of
audience there. These remain what they were., The recasting,
in 1878, of our rules relating to the admission and practice of -
pleaders was made, no doubt, without particular advertence to the
sections of the Code that hawe in this case been relied on; but
had these’sections wrought a change in the law, that would pro-
bably not have escaped attention. The supposed change has not
been made ; the notion that it has, rests on a fallacy of false
conversion that every ¢ .pleadel ” s necessarﬂy entitled to
audience, because every one “ entitled to appear” is a pleader for
the purposes of the Code, even though differently named for other
purposes. The right contended for by the pleaders does not,
therefore, subsist as regards the Mofussil Courts, nor are we at
liberty to divest ourselves of an wuthority for making rules on
the subject which has been committed to us, not to be used or
laid aside at our pleasure or discretion, but to be exercised
always, or whenever the occasion grises in furtherance of a bene-
ﬁc1a1 admlmstlatlon of the law.

w,‘
€

~ As to the Presidency Court of Small Causes, the position of the
legal practitioners there was discussed at length in the letter sent
by the (Chief Justice and Judges of this Court to the Chief Judge
in Feb;uary, 1881. The matter had not then been forensically ar-
gued, but now that it hasbeen, I see no reason for doubting the

corvectness of the views expressed in our letter. The attorneys

of the Recorder’s Court and of the Supreme Court seem to have
practifed in the Court of Requests and afterwards in the Court of
Small Causes by a right or a privilege as attorneys of the highest
Court in the Presidency equivalent to that enjoyed by attorneys of
the Royal Courts at Westminster in inferior Courts in England.
This right was so strongly maintained in England that even in
the case of an inferior Court newly created the King’s Bench two
centuries ago on the complaint of an attorﬁey “compelled the
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Court to give him audience®. The subject was afterwards taken
in hand by the Legislature ; and the Statute 6 Geo. II, cap. 27,
sec. 2, while it provided for the admission of an a{itorney of any of
Her Majesty’s Courts at Westminster to prectise in any inferior
Court, imposed the condition that “hebeinall other respects cap-
ableand qualified to be admitted an attorney according to the usage
and custom, of sflch inferior Court.” A similar provision for solicit-
ors of the Court of Chancery had been made by Statute 2, Geo.
IL, cap. 23, sec. 21. Thus we hnd the usage of the Court com-
bined in these cases with the ordlnmy admission to give a title
o practise to attorneys. The two were united in the case of the
“Court of Small Causes, itself an emanation from the Recorder’s
Court and the Supreme Court of Bombay.. From this, as the in-
ferior Court itself,was of very doubtful legality, no deduction of
title could fairly be drawn ; but the Court of Requests was dis-
tinetly a lawful Court ofeinferior jurisdiction subordinate to the
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Recorder’s Court and afterwards to the Supreme Court in the -

" same way as the inferior Courts to the Court of King’s Bench in
. England. No provision, as observed in the High Court’s letter,
was made for the admission of practitioners in the inferior Court.
None probably was thought necessary, because provision was made
for practitioners in the superior Court, and the relation statutably
established between it and the inferior Court extended the pro-
vision as to the practitioners to the latter. As attotneys of the
* Supreme Court were, by the clearly implied, though not expressed,
-~ intention of Parliament, entitled to practise in the C‘ourt of Re-
quests, it was an extension supported by many examples o allow
them to practise in that -Court as advocates. The faculty of
practising as attorneys in the Court might be deemed a right in
. .the fullest sense: advocacy was, perhaps, at first a privilege, but
still a privilege so like a right that an example of its withdrawal
could not probably be found in the inferior Courts in England;
and as the attorneys had a perfectly legal and valid basis f01
their right of audience, so, a fortiori, had the barristers whose
' functions as advocates the attorneys were allowed to assume only
on account of the smallness of the amounts at stake making it
‘Necessary to restrict expenses. Act IX of 1850, by which the pre-
) e, p Hastwusl S1dezﬁn, 410 ’ :
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sent Small Cause Court was constituted, made no provision (as
observed in our letter) for the appointment of legal practitioners.
But neither in this case; according to my view, any more than in
that of the Statuteof 37 Geo. III, subordinating the Court of
Requests to the Recorder’s Court, was any such provision needed.
It is to be borne in mind that the Small Cause Courts were not
a wholly new creation. What section 1 of Act D?, of 7850 says is
that the © Court of Requests * * % 3 shall be holden accord-
ing to the provisions of this Act.” This means continuation, not
extinetior, Section 6 againsays: “ Every Courtholden tinder this '
Act shall be a Court of Record, and shall be deemed a Court of
Requests.” Thus the old Court of Requests was continued under
the new title (section 4) of the Bombay Court of Small Causes as
an inferior Court of record. In it, as an inferior Court of record,

- the practitioners in the Supreme Court had a right to practise

unimpaired by the mere change of designation of the inferior
Court as by that, in more recent years, of the superior Court stand-
ing to it in the velation of a Court of Queen’s Bench. “The con-
tinuity of a Court notwithstanding an enlargement of its juris-
diction and a new arrangement of the offices in it has been
recognized in many cases. ‘One is that of the City of London
Small Debts Court, which after’several previous chariges was -
partly reconstituted as the City of London Court with an intro-
duction generally of the rules of the County Courts by Statutes
30 and 31 Vic., cap. 142 (see Wetherfield v. Nelson®). The same
principle, but in still more marked degree, seems to have been
recogniZed in a case to which I have to refer at second hand
(Petersdorf’s Abridgment, vol. viii, p. 652). The ancient officers,
though with new designations, were held not to come Wlthm the
disqualification for voting imposed on the holders of new office
by Statute 6, cl. 7, Anne, see. 25. A mere change of title, then,
did. not make a new Court of the old Court of Requests; and -
the rights connected with it, including the right of advocacy,
were not and could not be annihilated while.the Court itself-

" continued by any other means than an Act of the Legislature.

On the mere ground of its being an inferior Court of record the

‘ Court of Small Cavises was open to attorneys and barristers of

ML, R, 4C. P, 571,
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the Supreme Court, a_fortior: when their right of advocacy was
supported by the usage of a Court identical in being with the
Small Cause Court, though in a less developed stage of existence.

If the foregoing is a correct statement of he law down to the
institution of the Bombay Court of Small Causes, it accounts
easily and na%umlly for the terms used in Act XXVI of 1864

“Section 13 of that Act says: “The fees to be taken by barristers-
at-law and attorneys practising in the said Courts in cases brought
within the jurisdiction given by tlfis Act shall be as follow.s
Buarristers and attorneys had a legal statusin the Courts of Small

' Causes : other practitioners had not. The rules made in 1860 for
admitting passed law students to prac'ise had been made without
legal authority, and the class was disvegarded by the Legislature.
In April, 1864, it 1s°unhl\ely that therc was a single advocate of
a Hmh Court who was ngb also a barrister-at-law ; but when,
somewhat later, a class of advocates arose who were not barris-
ters, the section I have quoted might most reasonably be extended

“to the allowance of their fees “on the principle of eadem ratio
eddem lew (see Bacon De Augm. bk. viii; De Just. Univ. Aph. 20)

* supposing they were properly allowed to practise in the Court.’

Now, barristers held their right by tradition and usage as advo-
cates ‘of the higher Courts, and other advocates would, as such,
equally fall within the scope of the principle. - The right of the
classes thus indicated to the fees earned under the enlarged juris-
diction of the Court of Small Causes would be good when they
had actually been allowed to practise, even though the alldiwance
had rested on an erroneous conception of the law, and though the
~ Legislature itself had been mistaken in assuming that barustels
and-attorneys, as such, practised as of right in the Court. A
recital in a statute is not at all conclusive, much less is a mere

tacit assumption of a state of things as existing. The previous

state of the law may be shown to have been different from that
%upposed-—Mollwo March & Co.v. The Court of Wards®; The
Collector of Ahmedabad v. Sdmaldds®. But when the Legis-.
lature goes on to constitute a legal right, or utter a command,
effect must. be given to its enaetmen’o even thoucrh plainly

~

() L. R, Ind, Ap, supl. Vol atp. 104, . 9 Bom H.C, Rep- ab p. 215,
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1883 induced by error: see R. v. Mayor of Oldham®. Thus the
Inre direction as to the allowance of fees must have been ‘followed
P,ﬂfms even though it rested on a mistake ; but there was, in truth,
choxf gé‘;m no mistake. The Tight to practise existed, and needed recogni-
: tion only for the settlement of fees ander the extended juris-
diction. If, however, the position of an advocate or attorney of

the High Court is attended with the aceessory pi‘iviloge of practis-

ing in the Court of Small Causes, why is not the position of a

pleader attended with the same advantage ? “The answer to this is

that, historically, the right as it subsists was acquired thr ounrh a
purpose of Parliament and of the Cr: own, and through a conceptlon

of the necessary relations of a superior and an inferior Court of
record, which took no account at all of such a class as pleaders.

There could be no command or purpose of the Legislature for

the Courts to carry out in relation to a class not present to is.
consciousness in making the law. ‘More recently the Letters

Patent and the rules of the High Court have recognized the

class of vakils or pleaders,- but ot the same time provided for

their rights and duties, as a eclass, quite distinet from advocates

and from attorneys. They cannot, as members of one class,

enjoy rights and privileges through their having been gained by

another cognate class. An attorney cannot, as such, act as a
pleader; Delthel can & pleader, as such, claim the privileges of an

- attorney. " Even a statute which, like the new Act for the Presi-

dency Small Cause Courts, repeals and re-enacts with amend-
ments.is not to be construed as bearing on any new and different
class7of persons, unless the intention be clear (see Browm v.
MoLachlan®) and in Bombay the Act XV of 1882, as it does not

itself constitute any new class of practitioners, must be limited

to those who as members of a class already practised under a
privilege independently subsisting. Under sections 9 and - 10 of

the Letters Patent we may make rules for the admission of prac-
titioners, and under - those rules may admit thém to the High

Court. By this they acquire certain privileges in other Courts;

but we cannot give them any such privilege apart from their

status in this Court. Our function in relation to the inferior

Courts is one of superintendence, not of appointment - ox - consti-

M 1. R, 3Q. B, 474, i ® L. R, 4P.C., 543+
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tution, 'The powel} to make “rules for regulating the practice
and proceedings ”. of inferior Courts is one quite distinct from
that of determining the composition of their bench or thelr
bar. The latter power is only in part conceded to the H1gh
Courts, and must be exercised only on the terms and within the
limits plescribed by statute. There is a strong temptation to
transgress the proper limits of our authority in such a case as
the present, But it is one that ought to be resisted. Every en-
croachment of authority begins, as a rule, under some pretext
not wholly ‘false of generosity or intmediate convenience, but we

whose special function it is to curb any illegal excess of authonty_

.in others must sedulously guard against such excess in ourselves.
A dispensing power assumed by a Court, as by a king, leads
straight to a subversmn of the law.

The argument based on the provisions of sections 38 and 76
“of the Presidency Small Cause Courts Act XV of 1882is so
far cogent, but so far only, that these sections contemplate
the employment of a vakél or pleader in the Small Cause Court
as possible and possibly legal.” The Legal Practitioners’ Acts
of 1875 and 1879 provide for wakils and pleaders practising
in the Courts subordinate to the High Courts in which class
the Presidency Small Cause Cpurts are included (Act XV of
1882, sec. 6; Stat. 24 and 25 Vie., cap. 104, sec. 15).. In the
provinces in which the Act XVIII of 1879 isin férce there

must needs be vakils entitled to practise in the Small Cause
Court where there are any wakils of the High Court at all. It
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is in force' in Calcutta, and was so when Act XV ‘of\\\\JlS'?Q :

was passed; and as that Act applies to all the Presidency
~towns, a proper application for the language of sections 38 and
76 is found without using it to create in Bombay a class of prac-
titioners in order to give it a similar operation here. Such a
construction would make the sections so far repeal, by mere jm-
plication, that part of Act XVIII of 1879 which leaves the intro-
duction of the Act into Bombay to the discretion of the local
Government, and would be unwarrantable in the case of enact-
ments having quite a different direct purpose. Putting the case
most favourably for the argument, the old and the new laws are
An pari materia, and where thab is so, effect is to be given, as far
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‘ . ‘ 4 .
1583 as may be, to both as operating together, or to the one as a parti-
Inre cular and partial exception not to be extended beyond its neces-
Tue
Preaprrs  Sary scope by raere inference.
OF THE

Hram Covrr, Section 9 of the Small Cause Courts Act is not one the
construction of which is necessarily thrown on us in the present .
case, but in order to a complete survey of the subject it may
be useful to state the interpretation of that tnactment which
seems to me to, be the correct one. The sectlon might, on
large construction of the words “all matters not spemally
provided, for by this Act”, enable the Small Cause Court to
make rules for the admission of pleaders subject to the sanctién
of the High Court. But it is plain that “all matters” does*
not mean “all matters  conceivable”. It means “all matters of
the same kind, but not specially provided for by this Act.”
The Act provides for several matters, but not for the admission,
of practitioners. The Charters of the High Courts and the Acts
of the Indian Legislature have always dealt with this as a subject
apart from rules of practice, and the Legal Practitioners’ Act
shows that the Legislature is of the same mind still. The power
to make rules conferred in such general and extensive terms, -as
in this instance, is manifestly one that must be subjected to a
reasonable construction. The rules must not grant or imply the
exercise of distinet functions’ from those contempldted, or deal
with matiers outside the obvious scope of the Act, but must
within that scope be in furtherance of its general design. They
may pyoperly supply details, but not transgress the outline drawn
by thi Legislature. That a rather strict construction is to be
placed on the power of an inferior Court to make rules, may be
gathered from the observations of the learned Judges in the case
of Wetherfield v. Nelson,® to which I have already referred. - Tt
cannot be supposed that the Legislature intended to give all -the
Small Cause Courts the power of superseding its own laws, with
‘regard to pleaders, by their own rules ; and yet if it did not intend
all to have the power, neither did it intend any to have it : there
is no distinetion. The Small Cause Court of Bombay has not,
under section 9, a power, any more than that of Calcutta 01 Madras

(apart flom express enactments giving and regulating this power),
’ MWL R,4C P, 571,
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to constitute a bar for ibself, nor could the High Court sanction
rules framed for such a purpbse. It is to be regretted that the
pleaders of this Court should be excluded from the Small Cause
Court, even for a time; but the proper remedy, is to be found, not
in a loose and illegitimate construction of the existing law, but
in a new law specially adapted to the mischief which 1t is desired
to remedy.

PingEY, .f——Iﬁ my opinion this application, should be dealt
with in two aspects. First, the pleadersof the High Court contend
that, under the definition of the word « pleader” in the latest Code
of Civil Procedure, they are entitled to appear in all Courts sub-
ordinate to the High Comt including the Presidency Small Cause
Court, without special sanad appointment or allocation. Secondly,
that, even if the rights of the pleaders of the High Court: be not
59 wide as this, they should at least be entitled fo appear in the
Small Cause Court of Bombay under rules framed for the purpose.
I am not prepared to allow the first contention. The rules under
which the pleaders of the High Court practise elsewhere werc
passed on 2nd October, 1878, when the Code of Civil Procedure
of 1877 was in force. That Code has been superseded by the
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Code of Civil Procedure of 1882, and in the latter the definition -

of the term pleader in section 2 and the provisions of section 36—

the two sections cited for the pleaders—are identical, verbatim et =

literatim, with the corresponding sections in the Coce of 1877.
The law has not been altered since the rules of 2nd October, 1878;
were passed. It has been attempted to argue that pleader and
vakil are not identical ; but this is wrong. Pleader is ﬁaghsh
for vakil, and vak{l is vernacular for pleader In consequence,
however, of an unfortunate use of the vernacular word vaktl for
pleader in various English statutes, proceedings, orders, &c., some
- confusion has been caused, and possibly some people may have
‘been led tobelieve that pleaders and vakils are two distinet classes
of legal . practitioners. This would account for the use of the
word vakil in the Letters Patent of the High Court. These were
doubtless drawn up by some lawyer in England who knew that
pleaders there never appeared in Court to plead. = Hence vakil was

. entered in the Letters Patent. This necessitated the use of the

word vakil in the deﬁmtlon of pleadpl in sectmn 2 of the Code of -

B 1171—6
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Civil Procedure. But the meaning of the definition of pleader
becomes obvious if you invert the clauses of which the sentence
is made up, and read it thus :—¢ Pleader” means every person
including an advocate, a vakil, and an attorney of a High Court,
entitled to appear ‘and plead for another in Court. Thus read,
there is nothing in the section inconsistent with the rules of ‘the

* 2nd October, 1878, passed by the High Court wader the powers

conferred on it by the Letters Patcnt constituting the Court. .

On the second point my opinion is that, regarding the Presidency
Small Cause Courts as subordinate to the High Court, the High
Clourt can make rules for the admission of pleaders to practise i
the Small Cause Court ; and that, under section 9 of the Presidency

. Small Cause Court Act XV of 1882, the Small Cause Court, with

the sanction of the High Court, may also make rules for the

admission of pleaders to practise in the Small Cause Court. Angd

having regard to the provisions of section 38 of the Presidency

Small Cause Court Act, and the obvious intention of the Legisla-

ture as therein indicated, I think this Court should call on the
Presidency Small Cause Court to submit rules for the sanction of

this Court, enabling duly qualified persons (e.g. pleaders of the

High Court) to practise in the Presidency Small Cause Court. -

- Irefrain from either justifying or eriticizing the Prothonotary’s
letter of February, 1881, to the First Judge of the Small Cause
Court, as I was not in India when it was writben, and therefore
took no part in discussing its terms.

Scorir, J.—This is an application made by the Pleaders Asso-
ciatio:of Western India, requesting that a circular may be issued
to all Courts subordinate to the High Court, to the effect that the

- High Court pleaders are for the future entitled to practise in such

subordinate Courts without special samad or permission. The
occasion for the application arose from an order made by the

. Judaeslof the Small Causes Court refusing admission to certain

-‘plea,ders of the High Court to appear and plead in the Small

" Causes Court.

The main question ab issue is, whether the High ‘Court has
power to regulate the admission of legal practitioners to the Small

Causes Court, or whether that is matter for legislative action only.
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The ‘Chief Justice and J udges, by their letter of 9th February,
1881, declared that the High Court has not that power.

It is with great hesitation and reluctance, and only after much
cons1de1atlon that I differ from that declargtion and from the
~ learned opinions on the subject just expressed by my seniors of
this Court. But I myself draw an opposite conclusion from the
various Chartel 9 Regulations, Acts and Letters Patent by which
the powers “of the High Courtare defined. T will briefly sum-
marize the grounds for my conclusion. In the first place, the
Small Causes Court, together with®the other subordlnate Courts
of this Presidency, is placed under the supervision of the High
Court by section 15 of High Court Charter (24 and 25 Vic., cap. 114)
which runs as follows :— “Each of the High Courts established
under this Act shall have superintendence over all Courts which
may be subject to its appellate jurisdiction, and shall have power
to call for returns and to djrect the transfer of any suit or appeal
from any such Court to any other Court of equal or superior
jurisdiction, and shall have power to make and issue general rules
Jor vequlating the practice and proceedings of such Courts” # % %
In considering the nature and extent of the general supervising
_authority thus conferred, it is important' to bear in mind the
terms of that part of section 9 of the same High Court Charter
which says that “each of the High Courts to be established under
this Act shall have and exercise *. % #* allsuch poyers and au-
. thority for and in relation to the administration of justice in the
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Presidency” for which it is established as Her Majesty mai by her -

Letters Patent grant and direct.” (The italicized words rerve as

a guide when a doubt, like the present one, is raised as %o the
extent of the supervising authority of the High Court.) -

These general powers vcoﬁferred at the creation of the High
Courts are new, and are much more extensive than the powers
conferred on the Courts for which the High Courts were substi-
tuted. The Charter of the Supreme Court (1823) authorizes that
Court to exercise “the same Junsdlctlon and authority as the
Court of King’s Bench in England”. I need hardly say that the
Court of - chr s Bench had no power to make rules and reo«ula_
“tions for subordinate Courts, and had no disciplinary authority

“over them. The relation was of & strictly judicial character.
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Passing from the Supreme Court to the Sadar Court, Regula-
tion IT of 1827 only empowered the Sadar Court “to hear
appeals”, to “enforce the hearing of suits”, to “ enjoin an adher-
ence to preseribed forms of proeecdings”, and to *call for the
proceedings of subordinate Courts”. Thus the powers confer-
red up to 1861 were only those now given by the Code of Civil
Procedure in the sections which deal with the oylinary and extra-
ordinary jurisdiction of the High Court. There¢ is ifow added by
the Charter of the High Court the general supervising authority
just mentioned. - Next, turniag to the Letters Patent, we find au-
thority given (sections 9 and 10) to the High Court © ‘o approve,
admit, and enrol such and so many advocates, vaklls and attor-
neys as to the said High Court shall scem meet,” and they are
authorized “ to appear for the suitors of the High Court and to

-plead, or to-act, or to plead and act, for the said suitors according as

the said HIO'h Court may by its rules and diregtions determine,”’

-and the High. Court is further authorized (section 10) “to make

rules for thequalification and admission of- proper personsto be such

-advocates, vakils, and attorneys, and to remove.or to suspend them
“from practice.” Finally, it must be remembered that, under sec-
“tion 9 of the Charter, the High Court was not only given wider
" powers, but it also retained all power and authority that had been’

vested in the abolished Courts Whlch it superseded. Clearly, there-

. fore, the H igh Courts, as at present constituted, have wider powers

than those entrusted to their predecessors. And we have seen that

© these ’pow'e1s are expressly created with a view to the proper ad-

minist Yation of justice in the Pr esidency (see section 15 of the Char-

. ter).? 7 Bearing that object in view, let us consider what powers are.

given. They are :—First, superintendence over all subordinate
Courts ; and this authority is given in addition to the power of

“calling for proceedings or for returns, or of transferring ' causes

-Second, -power to make and issue general rules for the regulation

~ of the practice and procedure of all subordinate Courts. Third,

power to admit proper persons as advocates, pleaders and attorneys
to practise before the High Court, and to fix the standard of quali-
fication to De required from such persons. - Fourth, power to
grant sanads to pleaders to appear and practise in the Courts,
subordmate to the Sadar Court Now, in view of these special
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and general powers, I cannot think that the authority to regulate
which classes of practitioners should practise in the Small Causes
Court—a_Court expressly under the superintendenge of the High
Court—is not included. Idid not believe that the Legislature
ntended that it should be matter of express statutory provision.
It must not be forgotten that this legislative power cmanates
from England’ I seems contrary to common sense to suppose
that it was Ritended to divect these Courts in detail as well as
in principle. The pleader class was admitted in' principle by the
Legislature to the High Court and its predecessors. But the re-
gulation of details was, in my opinion, evidently intended to be left
to those possessed of local knowledge of the requirements of the
tribunals. “ It must also be observed that no new class of prac-
titioners is proposed to be created. All that is asked is that rules
‘should be made regilating which of the existing classes should
bé admitted to the Courts of inferior jurisdiction. Legislative
" authority was undoubtedly necessary to regulate the admission of
practitioners to the High Court. But When power was given to
that Court to admit advocates, sttorneys and pleadérs to plead be-
fore itself, I think power by implication was also given to make
-rules as to the admission of those practitioners to Courts ex-
pressly subordinated to that High Court. In my opinion, the
general supervising authority, combined with the power tomake
rules and 1ecrulat10ns, include this particular aubhonty

Apalt from the ar(rument based on the general powers of the
High Court I think the terms of the new Small Causeg Court,

Act support this view. Thus section 15 forbids onlycertain Eersons

'to act as vakils, and section 76 provides for the question of. the

cost of employing vakils. It was argued that these sections were

only intended to apply to Calcutta and Madras, where vakils. are
‘admitted to plead. But the Act is made for all the three Presi-
dency. towns, and there is no express exclusion of Bombay from
 the operation of any of its sections.

~ ButIdo not rely on the mere \vordmg of partlcular sections ofa
smofle Act. I think the power is vested in the High Court under
the Acts, Charters, Regulations, and Letters Patent Whlch created

i and its pledeccssow
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. my opinion -on the point.

'THE INDIAN LAW REPORTS.  [VOL. VIII.

Therc remains the question whether this particular application
of the Pleaders’ Association may properly be granted. I am of
opinion that a revision of the basis of admission of legal practi-
tioners in all the subordinate Courts of the Presidency is within
the competency of the High Court. But I am opposed to any
step which might lead to favour any special class of pleaders, or
to lower the standard of proficiency and perconafl fitness of all
pleaders which is now established. I think tht présent applica- ‘
tion is not free from that danger, and although Iam of opinion
that the High Court has pover to make rules on this subject or
in the case of the Small Causes Court to sanction rules on this
subject tendered for its approval, I am opposed to the exercise
of that power by the promulgation of the circular we are asked
to issue. But under the powers with which I believe the High
Court to be invested, the present system of admission of legal
practitioners might sdfely and with advantage be revised so as to
admit pleaders to the Small Causes Court, and such an applica-
tion I would have gladly supported. That, however, is not the
form of the present application, and T, therefore, with some
reluctance concur in its rejection. , o
© LaraaM, J—1 have had the advantage of readiﬁg' the judg- ‘
ments of the Chief Justice and Mr. Justice West, and as I concur in
what has been said in them I have thought it unnecessary to

- deliver a’'separate judgment.. There is, however, one point which

has been alluded to, upon which'I am not quite satisfied. It is

. 'not clf\ar to me that under section 9 of Act XV of 1882 the Small

Caug/ Court has not the power to make a rule under which

-pleade1s may be allowed to appear. This pomt was nob argued

at the hearing, but Mr. Justice West has stated it to be his

* opinion that the Court has not this power. The judgment in the
- case of Morgan v. Leech™ may perhaps seem to indicate that

such a power exists, but I wish it to be understood that I reserve

o Petition rejected.
() 2 Moo. Ind. Ap., 428,
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