¢

THE INDIAN LAW REPO'RTS. [VOL VIL'

lncfm' made "the present application within three yeqrs from’
November 1877,—that is, on 30th Septembor, 1880,—the applicd<

oF Bnown tion is not barred even if'the Limitation Act applies to applica=

tions by the Coﬂector under the Bhagdari Act.

We must, therefore, set aside the orders of the Courts below,
and also set aside and quash the sale of the share of Narotam
Narsi in the bhag mentioned by the Collector, and *as applied for
- by the Collector.

" Rajarawm Laldas to pay the costs of the Oollector, and to hear -
h1= own. Balmukan Kesardas to bear his own costs, if any.

Orders set aszde.

Note.—This decision was followed in two other cases, Second Appeals 437
and 438 of 1883, decided by the same Dmsmn Bench on the same day, the
23rd Augnst 1883.

. APPELLATE CIVIL.

Before Mr. Justice Bayley, Aocting C]Llief Justice and Mr. Justice Pinkey.

THE COLLFCTOR OF BROACH (ORIGINAL APPLICANT), APPELLANT, », DESAY
" BAGHUNATH AND ANOTHER (ORIGINAL OPPONENTS), RESPONDENTS).*

Bhagdari ( Bombay) Act V 0f 1862, Seos. 1,2 and 3—Sale of unrecognized p‘urtioh of
a bhag— Application by Collector to set it aside— Limitation Acts 1X of 1871
and XV of 1871, Soh. 11, Art. 178 : ’

Nolaw of hmltatxon apphes to proceedings taken by a Collector under Bombay
Act V of 1862. S
The words in the first section of that Act, “no portion. of a bhag, &c., shall be
liable to seizure, sequestration, attachment, or sale by the prodess of any Civil
,Court,” mean that no por(ion of a bimq shall be seized, sequestered attached, or
gold by the process of any Civil Court, and any such seizure, sequestration, attach-
ment, or sale is thereby rendered absolutely illegal and void, _
Section 3 of the Act has no bearmg on the sales by order of a Civil Court, but is
" intended to apply to unlawful sales and alienations of portions of dhags made out
" of Court, or by private individuals, It is under section’ 2 that the Collector is
authorized and bound tomove in order to get the process of a Civil Court set

aside-or quashed. .

_TH1s was a second appeal from the decision of S. ’Hammick,
. . ) ) *

* Second Appeal, No. 439 of 1882,
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Assistant Judge at Broach, confirming the order of Krishna
Mukhxam Second Class Subordnmbe Judge of Vagra. '

* On the 26th September, 1874, certain bhagdari land, which was
an® unfecognized portion -of a bhag, was sold i execution of a
decree held by -Desai Raghunath (respondent No.. 1) against one
Bhagvan Kashi, and purchased by Laldas Raiji (respondent No. 2).
Bhagvan had an unrecogniz«d fourth share in the bhag, and the
sale extended to his right, title and interest in that share. The
Sale was conducted through the revenue anthorities and under
the orders of the Collector of Broach. It was subsequently con-
* firmed, and the purchaser Laldas put in possession of the land.
On the 21st January, 1881, the Collector applied to the Subordi-

nate Judge of Vagra, under section 2 of Bombay Act V of 1862, -

to have the sale set aside, on the ground that the land sold was
an anrecognized portion of a bhag. He alleged that he was not
aware of the apportionment of the bhayg till the 4th June, 1880.

The Subordinate Judge rejected the application on the ground
that, as the sale had already been confirmed and possession given
to the purchaser, there was mo process in existence which the
Court conld set aside or quash.

In appeal, the Assistant Judge upheld the order of the first
“Qourt. He observed :—

“ consider that the view of the law taken by the Subordinate
Judge is the proper one. [ agree with him that it cannot reason-
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ably be held that there is any process before the Court when the

gale, for which the process issued, has been completed and con-
firmed six years previously. Section 2 of the Bhagdari Act does
not anthorize the Collector to move the Civil Court to set aside

a sale, but merely to set aside a process for seizuve, sale, &c., of

any. unrecogunized portion of a bhag. I consider, therefore, that
this section does not justify the present application, which is
an application to set aside, not a process, but a sale confirmed,
and with possession.  Section 3 affords the Collector a summary
remedy in.case he finds an outsider in possession of an unre-
cognized -portion of a bhag, and. the same section in its latter part
" gontemplates an inquiry by a regular suit into the legality of the
/outsi@el"s possession. But this provision would be uulliﬁéd, in



548
1883

TR
COLLECTOR
OF Broacn

v,
. Drsax
RAGuUNATH,

THE INDIAN LAW REPORTS.  [VOL. VIL

cases like the present, if the Collector were -ahle on his mere

-application to have a judicial sale set aside. I think that a judi-

cial sale cannot be set aside in the sammary way in which Lhe
Collector \Vlshes to have it doue (see 12 Cale. W. 8., 201).7

v

The Collector dnpe'x led to the High Court,
" The Hon. V. NV. l[cmdlz/c Govmnmmt Pmader) for thy appel-

Jant.—The Iower Courts wete wrong in holding that the Co lec-
tor conld not apply to-have the sale set aside under section 2 af
the Bhagdari Act whan it had already been coufirmed. The -
pr(‘)visions of the Limitation Act did not apply to such applications.

: - N t
Shantaram Narayan for respondent No. 2.—The Collector can
move to set aside only a process for sale, and nota sale which

“has been confirmed and the purchaser put in possession. After

the execution of a decree has been completed, thero is no process.
The Court, therefore, has ‘no jurisdiction to entertain an applica-
tion like the present. ~ The sale of an unrecognized portion is not
void, but only voidable, [tis valid until set aside. If it were
void it woald be a nullity, and there would be nothing to,set
aside— Ardesar H&pnmqji Wadia v. The Secretary of State(D);
Oghad Odhav. Nag Mulu(®). Section 2 of the Bhagdari Act says )
that certain lands shall not liable to sale.  This, however, does
not amount “to un ahsolute vrohibition to sell, nor avoid a sile ‘
whea made, Section- 18 of Act XV of 877 does not protect

" the Collector from ‘the operation of the law of Hmitaﬁon. it

exempts from limiiation ouly cases of fraud. The purchaser here
has been party to no fraud. - He bought from the Court. There
is an essemtial difference between a private and a judicial sale.
The purchaser derived his title-neither through tha]udument-
creditor mor the Judgmen&ri@btur, but by opemtmn of law—

_ Dinendranath Sannyal v. Bam Coomar Ghose(3). Assuming “)dt‘

he derived it from vither the one or ths other, or from hoti, and
is affected hy the frand (if any) of either ov both of them, there
is no fraud “found in this case, The exemption granted by the
Bhagdari Act,t—k) certain lands from attachment an sale is in itself
a very severe resn'iction of the Grdinary common-law riuhts of

(1) 9 Bom, H, C. Rep,, 177, 197. (2) Printed !udgments toz 1831, P Zb,
(3)L R, 8 L. A, atp 75,

~i
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a judgment-creditor., The recognition of portions of a bhag is
therely o matter of administeative detail, and depends upon the
will and wisdom of the Revenuo officers. The Collector may
rafuse this or that division of a Dhag. The Civil (70!13'£s, there-
“fore, will construe the Act narrowly.  Tha maxim “of nullum

tempus oceurrit regi does mot apply to I[ndia, ~Govérnment is
‘a5 mnch bound by limitation as anv private’ individial —see
#The Government of Bengal v Msst. ‘S'/un-;'ufntonnniéé/z(".), - Rven in
England the doétrine is only' applied: tb cu.rtuili\ '})r_an'ogativps of
tha Crown (sea Hardcastle on Statutes, p.-180). In Act XV of
1877, which governs this'case, siXty years’ limitation is zllowed for
g1its by the Secretary of State and three years for all anulications
whother by him or by private individnals. ~ Expressum fucit cessare
tacitwmn. Lf the Levislature had wishad to give him a longse
period in the case of applications than it gave to ordinary litigants,
it would have expressly said so,.as it did in the case of suits. A
D:vision Bench of this Court ( Westronp, G.J., and M.1vill, J.) held,
un ler Act [X of 1871, threeiyears’ limitation applicable to a casoe
‘whera the Collector had applied for the recovery of stamu fees—
V onubai v. The Collector of Nusik(2); see also Appaya v.. The Collec
tor of Vizagapat/zm@).’ The Bhagdari ‘Act makes the decision ap-,
pealable, like any other decision, under the provisions of the Civil
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Procedure Code. The present applisation, though authorized hy

the Aoct, is, however, governed by the Coda. = Whether the present
anplication is under the Code or not, the provision of limitation
regarding applications is generul, andapplies to it.  Section 647 of
the Uode makes the procedure applicable to all proceedingsin a
Civil Court. The present application is snch a proceeding, and,
therafore, governed by the Clode. though authorized by the Bhagdari
Aect. [ BayLuy, A C. J.—Supriose a sale takes place, and the Collec-
“tor does not hear of it, is there no remedy 21 Ho may eject the

person in possession. summarily under section 3. | PiNuEY, J.—.

H  cannot do so ; section 3 up lias to private alienations.] He may
bring a suit for ejectment. The Collector hers chose to lay by
for more than sixty yea:s, and permit an innocent purchaser to

_remain in peacstul possession, and to deal with the property as

(178 Moo. 1, A 225, (2) See note, 1/ ra p, 552,
(8, 1. L. R, £ Mad. 155, .
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his own. . The purchaser is not to blame. The Collector by his

conduct led the purchaser to believe that he had acquired ‘a
good title. He is now estopped from denying it. He had the
means of knowledge' within his power before making the sale.
The sale was conducted by~ the Mahalkari under his orders, and
the proclamation of sale was struck up in the kacheri. [PINmmy,J,
—%B'utbthé Obllecfor was- not bound to examine into what he had

_ been directed - by the (onrt to sell.] He was as much bound ac..

any. prlv‘tto 1nd1v1dml nnder sumlu' circumstances.. The Court
would not. eXcuse wnorance in~the case of a private person who
himself took. -a part ‘in. ‘the saIe “The .Collector, therefore, had
fall notice of the sale. " If the proc]ammon was a notice toall .

(‘ persons, it was so to the Collector. The principles of law and

equity are notto- be, set aside in order to give effect to the
PRhagdari Act, -
The Hon. V. N. Mandlik (Govemment Pleader) was not called
upon the reply. T
September 13, The following is the Judgment of the Court
delivered by .
Pivugy, J.—This case is on all fours with Second Anpea]s 432, -

"437 and 438(1) in which Mr. Nagindas Mdrphatya appeared fof
the defendants, and in which Judfrmenh was delivered on the 23rd o

of Angust last: -

To tbatjudament we bfwe only te add the following remarks .-
with reference to the arguments advanced by Mr. Shantaram .

Narayan Bondse :—

1. Wae hold that the Worde in section 1 of Bombay Act V of
1869—“no portion of a bhag, &c., shall be liable to seizure,
sequestration, 'attachment, or sale, by the process of any Civil
Court”—mean that no portion of a bhag shall be seized, seques-

-tered, attached, or sold by the process of any Civil Court, and

that any such seizare, sequestration, attachment, or swie would

" be abeolutely illegal, and, therefore, void. e -

2. Then Mer. bhaummm argued thiaf after a pomon of a blitg
has been actually so]d by a Civil Court, the (‘ullector shon] d not

(¢9) Antc, P 542
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proceed under saction 2, but under section 3 of the Act ; but we
think this argument cannot be allowed for a moment. Section

8 has no bearing on sales by order of a Civil Court, but is meant

to apply to unlawful sales and alienations of -portions of blags
made out of Court, or by private individuals. It is under “section
2 of the Act that the Collector is authorized and. hound to move

in order to get the- process ofa Civil Court'set asule or: qnashed '
Tadeed, it is obvious that it would be a-most - mdecent and an--

seemly procesding._ for a Collector to take action under seotlon 3
(even if he could), and proceed “summmly to remove’’ a party
from possession of property. which had been delivered to him by
~ formal process of the Civil Court. T

3. As to the point of limitation; whlch has been somewh'tt'
“vehemently argned in this case, we are now, on-further considera~
tion, of opinion that neither article 178 of schedule If of Act XV
of 1877, nor any portion of that Act, his any application to
proceedings taken under the Bhagdari Act (Bombay Act V of
11862). Previous to the passing of the. Limitation Act, IX of 1871,
when any limitation was intended to be prescribed for a proceed-
ing under any Act, the period of limitation was embodied in the
Act. See, for example, section 119 of the Code of Civil Proce-
dure of 1859 which was passed three years before the Bhagdari
~ Act, and section 214 of Aét VI of 1863 which was passed a year
" after the Bhagdari Act. All such provisibns as to limitation
were repealed by, and re-enacted in, Act IX of 1871. No limita-
tion is prescribed in the Bhagdari Act,.and the reason for this is
obvious:. The preamble to the Bhagdari. Act declares it to be
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necessary, for reasons of State policy, to prevent the alionations ‘

of portions of a bhag, and the Aect provides that portions of a

bh.ag shall not be sold.. If a portion of a bhag be sold, it is a

fraud upon the Act. The ounly person who can get & sale set
aside is the Collector. The Collector cannof -act until he knows
that the Act has been infringsd. 'The collusion of parties or
other cause night keep an illegalxsa]e concealed” for twenty years,
" Tt time ran against the Collector, the Blagdari Act would be prac-

'tiéaﬂy ineffoctual. Therefore no limitation is prescribed in the

Baagdari Act, and there was no provision as to limitation which

could ba repealed by,‘and re-anucted in, "dct IX of 1871, or again-
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be re-anacted in Act XV of 1877. Wa, therefore, hold that no

law of fimitation applies to proceedings by tbe Collector nndor
thn Bhagdn}'i'AcL; ‘ .

~ Following oiir decision in Second Apveal No. 432 of 18521 we

BacuunaTH, mnst <ot asile the orders in the Courts balow, and also set aside

and quash the sala of the share of Bhagvan Kashi in th«*'(_),’mg

" mentioned: by tha Collactar, and as n{mlie}d‘ for by the Collector.

Costs inzall Cotires to be borne by the defendunts. - ‘
Orders reversed.
(1) Anfe, p. 542,

Mrfe.-'—f'mmbhiv‘ 7_77:43 (ft}llﬂct;:rt,hf Nasik, above referred to, was Special Appeal
No_ 7 of 1877, desided by Weatropp,.C.1;, and Melvill, J., on the 8th October,
1477. The following is the judgment Aelivered by ’

WESTROPP, C.J.A‘ieéti"_n 309 of tlie Oivil Procedare Code of 1859 directs that
“%on the decision of tha"sinit, thy Conrt shall ealonlate (he amonnt of stamps which
would have been vaid by, the plaintiff it he had not been permittad to sne as a
pauper, and such amount-shall be recoverable by Government from any>paﬁ_\y
ordered by the decree to piy -the sams, in the sams manner as cos's of suit ace
recnverable,” In thig cnse the orfginalwiecree of the Suboriinate Juige conm\in-'
ing an order directing the paywment of th conrt feex by the pauper plaintiff, was
mais on.the 15th April, 1858, and was finally affirmed in this Coart on the 28th
Juiy, 1869, The pres:nt anplication of the Collector to enforce the payment of
those fees was made on tha 25th Novembar, 1475 550 that upwards of three yrars,
have elavsed since the dute of the affirmance of the decree which eontaine the
order for the paymant of the foes. The Distrizt Tulge, while holding that arti-le
167 of schednle I17of Act [X of 1871 pres wibes the period of fimitation which i8
applicable to suzh a case. yet is of opinion that an application by a d-*ﬂ:ﬁdant,
m-ie within three vears b:fore ths 25th November, 1871, for »xecation in regpect

- of the costs of suit d-creed to him, i3 the terminus whenee the period of limiration

(three years) shoull bugin, fo van . W, however, think that the application to
enforce or k:ap in force the decrs or order mntionsd in the tthelanse of arti-
cle- 167, which gives a ‘fr'e,:sh starfing point,is nn nppliea.tion hy the party himaeif
seaking‘vmcnﬁon, or by a party in the sam: interest as he who presently secks:
the enforsemomt of the docras, and nat an application by a‘party whnge inter-st
under the decree is totally unconnected with that of the person seeking present
eriforcement. “The interest of the defewlant Apaji Givind, in the costsaward d
to him hy the decres. is not in anywiss conmnected with that of the Gollector on
behalfoof "Government in the court fers, whish the gauper "plaintiff has been
.Girected by the gan- decree to pay. The activity of that <1el;nz\tdanb,\v:w not exhi-..

" Bited. in the remotest manner on hehalf of Government, bt ﬂolv‘*lyvon heliulf of -

Himsslf, " tn Roy Preeonath (!/L{):z'ihv']/ v, Orann th Rayg Chowdleg (1) and Teja
Singh v. Rajarrayan Singh!2) the early and latar apolicants fnppe;mi‘ to have baen

either jointly interasted, orin thie same interest, and sn alga in the aase in Knner

. (1)8 W. &, Civ. Ral. 100.° (2) 1 Beng. L. k., App. Side 62,
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Narain Roy v. Sreenath Mitter(1)so far as we can understand the meagre report of 1883
it. We think that the right of Government to recover court fees under section THE
309 is subject to the same period of limitation as the right of a subject to enforce QoLnRCTOR
8 decree or order would be. The Legislature .in passing “the Limitation ‘Act of OF BROACH
1871, which is applicable to this case, where it intends “that Government sshould Dg.s AT

" have a longer period than the subJect lias been careful expressly to say. soras, for RAGHUNATH,
-instance, in article 150 of schedule II, where the period asswned to-guits brought
by the Secretary of State is sixty yuars from-the time of: thaadoruér of the canse
" of action; but the Legislature makes no dxﬁ'elence between Government and its

subjectsin the cases of appeals or apphcat10us—=ee Guumi Lakflumm Ve Nawyan -
Moreshrvar(2), Wetully recognize the auathority of Ganpat Pu/ayzz v. i The Coll-
~ ector of Kanarg(3), but that case relates to. puonby of executlon and has no bear-’
Jng upon the present qnestlon of ‘]umtatlon -Holding, as we do, that the present
application of the Collector is barred b;y'ar'ticle 167 of schedule 11 of Act 1X of
1871, we must reverse the orders of both of the Courts. below, and reject the applx~
cation with costs throughout. -~

fo el

We are aware of the explanations annexed to article 179 of the new le\tahon
Act (XV of 1877), whicharticle is the enactment therein analogous to article 167
of the Act of 1871, but we have arrived at our decxslon qmte independently of any
_aid from that qmrter.

(1)9W R, Civ. Bul, 485 , (2) 11 Bom. H. C. Rep,, 111.
(3) L.B,1Bom?.
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