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For these reasons we reverse the decree of the District Court,
and restore that of the Subordinate Judge, with costs thxounhout
on respondent, S .

Decree of the District Court’ reversed, and that of the Subordinate
Judge confirmed.

APPELLATE CIVIL..

——

Bgforé Mr, Justice Bayiey; Acting Clef Justice, and Mr, Justice Pinkey.

THE COLLECTOR OF BROACH (ORIGINAL APPLICANT), APPELLANT, v,
RAJARAM LALDAS AND ANOTHER (ORIGINAL OPPONENTS), RESPONDENTS*

Bhagdari ( Bombay) Aet Vof 1862, Secs. 1 and 2—Sale of unrecognized portion of .
a bhag— Application by Collector to set it astde——Lzmzmtwn Act XV of 1877,
See. 8.

N. held an un“recognized fourth share in a certain dkag. R. obtained a decree
against N., and in execuntion of it sold his right, title and interest in the dkag on
the 28th February, 1876, 1t was purchased by B. The sale was subsequently
confirmed, and B, was put in possession of a portion of the land. On the 30th

" September, 1880, the Collector applied to the Court to set aside the sale, on the

ground that it was illegal nnder Bombay Act V of 1862. It appeared that the
Collector did not know till November, 1877, that the land sold was an unrecog-~
nized portion of the bkag, and not the whole of it.

Held that the sale might be get aside under the provisions of section 2 of ActV

_of 1862 notwithstanding its confirmation and the subsequent .delivery of pos-

v

session. .
Held farther that the application was not barred, even if the provisions of Act

XV of 1877 applied to it, inasmuch as, under section 18, time began to run agamst

the Collector only from November, 1877,
' Quere~Whether any provision of llmxtatlon apphed to such apphcatlons under

- the Bhagdari Act. N

Tris was a second appeal from the decision of S. Hammick
Senior Assistant Judge at Broach, affirming the decree of Ma~
dhuvachram Hora, Second Class Subordinate Judge of Ankless

“var, and. dismissing an application by the Collector of Broach to

sot aside the sale of a certain unrecognized portion of bhagdari
land. The facts are briefly stated in the head-note, and are

fully set out in the judgment of the High Court.. Both the lower

 * Second Appeal, No, 432 bf 1882,
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Courts reJecte(i the apphcatlon holding that lt was barred by
lllmtatlon The Assistant Judge observed:—

“ This application has been made 4 years and 8 months after
the sale took place , and upwards of 4 years after the purchdver
obtained possession. I think it cannot be denied that,long be-
- fore it was made, the matter to which it refers had passed out
of the cognizance of the Civil Court, and there was no longer in
existence any process of the Court reforring to it.” The process
which had issued from the Court was one for-the sale of property,
and with the completion of the sale the process, in my opinion,
became extinet. Section 2 of the Bhagddri ~Act provides for
'applications to set aside, not effected sales, but processes. Now,
when thig application was made, no process existed. The appli-
cation was one for an 1mpossxb1hty, and, therefore, one whlch
. could not be entertained.

¢ As to limitation of time, the Act has not provided any limit

in distinct terms. = It is clear that the - Collector cannot appear
after an indefinite time. We must, therefore, inquire what the

limit is. I think that section 2 of the Bhagdari Act may be rea=.

sonably regarded asan addition fo the provisions of the Civil
Procedure Cods (Act VIIL of 185%) on the subject of execations
by sale of iminoveable property ; and if there is any question (e.g.,
-that of limitation) left unprovided for by that section, the answer
must be sought in the provisions of Act VIII of 1859. = Seztiou
256 of that Act appears to be the proper section to which to refer
this questién, and by it the limitation provided is a term of thirty
days. I hold, therefore, that this application not having been
made until 4 years and 8 months after the sale, is time-barred.”
The Collector appealed to the High Court.

* The Hon. V. N. Mandlik (Government Pleader) for the ap-

pellant.—The lower Courts are wrong in holding that the Col«-

lector canuot abply to setaside a sale, under gection 2 of Bombay
Act V of 1862, when it has already been completed. The Assist=
ant Judge erred in holding that the limitation prescribed by
the Civil Procedure Code was applicable to the Collector’s applis
cations under that Act to set aside sales.

Nugindas Tulsidas for: the respondents.—In the present case
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the sale is complete, and the purchaser has been putin possession.
Section 2 of the Aet, therefore, has no application in this casé,
and the Collector cannot benefit by it. This is clear from the
langnage of that section. The words used in it are—¢ whenever
any process has issued” it shall be lawfol for the Collector to
move “ that such process shall be set aside.” . Thereis no process
here for the Conrt to set asile. The apulication, moreover, is
clearly barred by limitation, as held by the lower Courts. =

The following is the jndgment of the Court delivered by_‘

PivmEY, J.—1t appears that Rajaram Laldas having obtained
a decree against Narotam’ Narsi, attached and sold the right
title and interest -of Narotam Narsi in the property mentionad
in the Collector’s application, and  which constitutes a whole
bhag. On the 28h February, 1876, Balmukan Kesardas becarue
parchaser of the property so sold. The sale was subsequent-
ly confirmed, and  the purchaser “obtained possession of some
portion of the property. On the 30th September, 1880, the Col-
Jector brought the present application, urging that: Nurbh;m
Narsi was only entitled to a fourth share in the property, and
that the sale was, therefore, illegal nndsr the provisions of the
Bnavdan Act (Bombay -Act V of 1862).

That the sale was illegal nndor the Bhagldari Act is beyond
argument—see section 1 of that Act, and the decision of thxs
Courts in Ardeshir Nasarvanji v. Muse Nuathg Amm(l)

The Courts below have refused to allow the Collector’s applica-

tion apparently on two grounds, wviz., that the Collector cannot

“apply to set aside a sale nnder section 2 of the Act after a sale by
- the Court h(n ‘been confirmed, and that, even if the Collector can

-80 dppl), ho can apuly only within thirty days from the’ conﬁrm-
ation of the sale, According io the first contention, a series of

illegal acts culminating in an illegal sale coult never be sat aside

unless detected befors the sale was confirmed. [t is only necessary

' to read the provisions of section 2 of the Bhagdari Act to see that

this contention is groundless, As to the application being barred by

some legal period of limitation, we see no ground for this opinion.

(1,1 L. B, 1 Bom., 601,
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* The District Conrt seems to have considered’ the limitation origi-
nally prescribed in section 256 of the Code of Civil Procedure of
1819, viz., thirty days, should be am;lied to this case, not on the
ground that this section wus intended to apAply to aﬁplicatimﬁ by

_the Collector under the Bhagdari Act, bat as it were by analog
buch an application of the law of limitation is, however, qmtg

contrary to the decisions, An_ Aect of limitation, being regtrictive-

" of the ordinary right to take lagal proceedings,. must be constraad

strictly, 4. e. in'f'avour of the right to proceed— Umiyashankar

Lakhmiram V Chotalal Wijeram(l).  Moreover the liraitation

prescribed in section 256 of the Code of Civil Procedure of 1859
was repealed by Act IX of 1871, Ifwe tarn to the Bhagdari
Act we find vo period fixed for au)h(,anons hy the Collector
undersection 2, and it seems donbtful whether any period of
limitation does apply to such applications. The Collector here
represents the Government, the Crown, and is seekmg to carry
out the provisions of an Act passed for the maintenance of cerfain

tenures in the interests of the State. It may be, then, that he is
~entitled- to rely on the maxim ndlum tempus occurrit regi in

such a.case, The Statute of Limitations, 21 Jac. 1, c. 16, has been

held not to. bind the k‘ing—-per Curiam in Lambert v. Taylor2),
But however this may beé, in this particular case the Col-

lenforq qm»hcatlon is’ not. barrmi aven if tha provis-sions\of the
present Limitation Act (Act XV of 1877Y govern it. In the third

division of schedule [ of that Act, which refers to applications,
the. only provision' that ean be made to apply is article 178.

By that article, for applications for which no period of limitation -

is provided elsawhere in this sehedule, the period of limitation is

three years, and the Hmitarion rans from the time when the right

to apply acerues.. By the franlclent manner in which the sale

was effacted, Narotam Narsi’s fourth share being represeuted as a
whole bhag, it avpears from the District Court’s jodgment that
the Collector did not d]ﬂcuver until November, 1877, that the
. land sold was an unrecogniz-d portion of ‘a bhag. Under " section
18 of the Limitation Act, XV,of 1877, therefore time would run
against the Collector only from November, 1877 As the Col-

(1) L L. R, Bom., 19, (2)4 B. & C.,atp. 152,
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lncfm' made "the present application within three yeqrs from’
November 1877,—that is, on 30th Septembor, 1880,—the applicd<

oF Bnown tion is not barred even if'the Limitation Act applies to applica=

tions by the Coﬂector under the Bhagdari Act.

We must, therefore, set aside the orders of the Courts below,
and also set aside and quash the sale of the share of Narotam
Narsi in the bhag mentioned by the Collector, and *as applied for
- by the Collector.

" Rajarawm Laldas to pay the costs of the Oollector, and to hear -
h1= own. Balmukan Kesardas to bear his own costs, if any.

Orders set aszde.

Note.—This decision was followed in two other cases, Second Appeals 437
and 438 of 1883, decided by the same Dmsmn Bench on the same day, the
23rd Augnst 1883.

. APPELLATE CIVIL.

Before Mr. Justice Bayley, Aocting C]Llief Justice and Mr. Justice Pinkey.

THE COLLFCTOR OF BROACH (ORIGINAL APPLICANT), APPELLANT, », DESAY
" BAGHUNATH AND ANOTHER (ORIGINAL OPPONENTS), RESPONDENTS).*

Bhagdari ( Bombay) Act V 0f 1862, Seos. 1,2 and 3—Sale of unrecognized p‘urtioh of
a bhag— Application by Collector to set it aside— Limitation Acts 1X of 1871
and XV of 1871, Soh. 11, Art. 178 : ’

Nolaw of hmltatxon apphes to proceedings taken by a Collector under Bombay
Act V of 1862. S
The words in the first section of that Act, “no portion. of a bhag, &c., shall be
liable to seizure, sequestration, attachment, or sale by the prodess of any Civil
,Court,” mean that no por(ion of a bimq shall be seized, sequestered attached, or
gold by the process of any Civil Court, and any such seizure, sequestration, attach-
ment, or sale is thereby rendered absolutely illegal and void, _
Section 3 of the Act has no bearmg on the sales by order of a Civil Court, but is
" intended to apply to unlawful sales and alienations of portions of dhags made out
" of Court, or by private individuals, It is under section’ 2 that the Collector is
authorized and bound tomove in order to get the process of a Civil Court set

aside-or quashed. .

_TH1s was a second appeal from the decision of S. ’Hammick,
. . ) ) *

* Second Appeal, No. 439 of 1882,
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