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THE INDIAN LAW REPORTS.  [VOL. VIL

APPEILLATE CLVI1L,

Before Mr. Justice West and My, Justice Nanabhai Haridas.

RADHAKISAN HaKUMJT, PLAINTIFF, v, BALVANT RAMJI,
‘ DEFENDANT. * )

Phe Code of Civil Procedure, seo. 266, ol. (e)— Houses and buildings occupied by
dyricnlturists—Reopresentative of an agriculturist—-Exemption from attachment '
and sale. :

The expression ¢ materials of houses and other buildings belonging té, and
occupied by, agriculturists ” used in sec. 266, cl. (¢) of the Code of Civil Proce-
dure is intended to exempt from attachment and sale the house dwelt'in by an
agriculturist as such, and the falm buildings appended to suck dwelling,

. The exemption does not extend to other houses not in the physical vceupation of
an‘agricalturist owner as a'dwelling appropriate or convenient for his cailing. The
eXemption extends, after the death of an agriculturist debtor, to his representative
who occupies the hounse in good faith as an dgriculturist, who does 1‘10t take it
up inerely with the view of defranding his creditor.

THIS was a reference, under section 617 of the Code of Civil
Procedure, by Rav Saheb Dwarkanath Raundive, Subordinate .
Judge of Pimpalguon, for the orders of the High Court.

The ~plaintiff obtained a decree in 1882 against one Nana
Ramji, an agriculturist, who died after the date of the decree.
The plaintiff then applied to enforce his decree by.attachmehb
and sale of a house which had belonged to Nana Ramji, and
was then in the occupation of his brother, the defendant Balvant,

who succeeded to his property. Balvant was himself anﬁagricul-

‘ turist

The Subordinate Judge on the above facts asked two ques-

tions :—

Fnst —Whether the exemption contained in section 266 cl. (¢)
of the Code of Civil Procedanre does or does mot extend to all
the houqes of agricalturist judglﬂﬁnt»debtors, and, if not to all,
then to the dwelling-honses of such agriculturists ? and :

Second —Does the exemption, if it exwts, cease to opexate after

_ the death of the agriculturist owner ?

#* Qivil Reference, No, 33 of 1883,
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As regards the first point, the Subordinate Judge was of = 1883

opinion that the use of the words “materials” did not limit the RapHaxisAR
L N - . . . . Haxumar
exemption 80 as to exclude the house itself in which an agricul- .
. L 1. . . : . A
turist lived, and the buildings which he used in the exercise of BRXLVAQFT

his calling. As regards the second question, he was of opinion
that the exemption did not cease to operate on the property of
the agricultarist after his death, provided the property came into
the hands of his heir, also an agriculturist,

No party appeared in the High Court.
The decision ‘of the Court was given by \

‘Wxsr, J.—We are of opinion that the proviso in clause (¢) of
gection 266 of the Code of Civil Procedureis-to 56 construed by
the terms of the positive enactment to which it is annexed. An
exXception is meaningless unless it is an exception of something
otherwise included in the rule. The rule makes houses and
"buildings subject to attachment in execution : the exception
excludes “ the materials of houses and other buildings belonging
“to, and oceupied by, agriculturists.” The expression made nse of
in the latter clause is plainly mean_ﬂ to exempt a particalar class
of hounses and buildings from attachment,—not merely loose
materials of buildings, and those only. In some instances the
sites of houses may be ‘held on sufferance, or there may be other
means of forcing -a tenant to remove or pull down his hat: the
clause saves a decree-holder ‘from the temptation he might be
under of putting undue pressure, or getting it pat, on the tenant
thus situated. If he cannot attach even the materials, he has
no interest in redncing a house to ruin. While it stands he
cannot attach it as a house without attaching the materials of
which it is composed. - :

The exemption is of a house or building occupied by an
agriculfurist, and this, we think, means a house dweltin by an
agricultarist as such, and the farm buildings appended to such
dwelling. It'does not include other houses, which in- ona sense
may be occupied ; what is meant is a physical occubutién, by an
owner, of his house as a dwelling appropriate or convenient for his
calling. . / ., « . ¢ '
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As regards the second question, the exemntion of a dwelling”

—
- RapuaxisaN from attachment depends on its answering the desceiption already

HAKU‘\IJI

Ba LVANT.
RamJt. ,

given at the time when the decree-holder secks to attach it. 1f
his original judgment-debtor ‘is dead, he proceeds against his
representative as liable nnder the decree, and the representative tak-
ing the place of the deceased ag to liability wnder section 266, tak-s

“his place also as to the protection afforded by clanse {¢) of the
section.  If, having become owner, he is in good faith occupying

the house sought to be attached as an agricalturist, it is ex-mpt
from attachment. He is not by this freed from res;no'ns\ihi]ity
in other. ways ; and he will not be allowed, by the arfifice of
removing from his former dwslling to one that hias devolved on
him from a deceased judgment-debtor, to defraud a decree-holder

" of his just claims, and thus unrighteously enrich bimself by {aking

1883
September 6.

an estate without its burdens.

. APPBLLATE CIVIL,

Before Mr. Justice West and Mr. Justice N(inabhni Haridas,
LADU CHIMAJI (ORIGINAL PLAINTIFF), APPLICANT, r. BABAJIT
KHANDUJ] (ORIGINAL DEFENDANT), OPPONENT.*
‘Dekkhan Agricultur zsfs Relief Act XVIIof 1879 as amended by det X XI1 of ’
1882, Nec. 15 (-8 )— Mortgage— Foreelpsure—Instalments.

The a.ppficant, an agricultwist mortgagor, sned the defendant, the mortgagee, for
redemption on the terms Provided by the Dekkhan Agricalturists’ Relief Act, 1879,
The account was made up, and the mortgagor was directed to pay the sum found
to be dué within six months, or to be for ever foreclosed He failed to pay within
the time fixed ; and afterwards applied, under sectmn 15 (B) of the Act as
amended by Act XXII of 1842, to be allowed to pay the amount of the decree hy )

instalments. '

Held that the order asked for could not he miade. An order for foreclosure when

‘the time appointed by the order has exypired, itself operates to transfer the owner- .

ship ; and the ownership baving once passed to the mortgagee cannot be taken
away from him by a subsequent order not founded on any new transdction of the
parties, except on some special ground, such’as fraud or inevitablé accident.

Tais was a reference by Rao Saheb Balaji, Mahadev, Sub-
ordinate Judge of Khed, under section 617 of the Code of U1vil
Procedure, for the crders of the ngh Jourt. ‘

* Civil Referencc, No. 34 of 1883, -
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