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Before Mr, Justice West and Mr. Justice Nanablkai Haridas.
NARAYAN VENKOBA (ORIGINAL PLAINTIFF), APPELLANT, v,
PANDURANG KAMAT (ORIGINAL DEFENDANT), RESPONDENT.*

Mortguge—Tacking— Redemption.
The owner of a house in 1861, in consideration of Rs. 190, mortgaged it to the
defendant, and put bim into possession. The mortgage deed needed no fegistra-

‘tion, and was not registered, The morigagor next mortgaged the house in 1873

to the plaintift for Rs, 300 by a deed duly registered. He again in 1874 borrowed
on the same security a further sum of Rs, 300 fford the defendant, and executed
in his favour a deed of mortgage which was duly registered. The plaintiff in 1876
sued the mortgagor for possession, and obtained a decree, the execntion of which
the defendant resisted. The plaintift nowsued the defendant to eject him, and
to obtain possession of the mortgaged property until payment of the amount due
on his mortgage, The de'f‘endant denied the plaintiff's mortgage, and set up his
own to mdrtgages, and claimed to/be/paid the amount due on both of them before
he could be.called upon to render np possession.' '

* Held that the Inglish doctrine of tacking was +of go special and ‘technical a
character, and so little founded on general principles of justice, that it ought not

_ to be held applicable to the Mofussil of Bombay, but that the obligations arising

out of the successive mortgages should be diséharged in the order of their date.

Lield, consequently, that the defendant’s right as against the plaintiff was either
to redeem the plaintiff's intermediate mortgage, "or else to hold the mortgaged
property until his own first mortgage was redeemed by the plaintiff ; but that the
defendant could not claim to retain possession, as against the plaintiff, until hls
second mortgage, as well as his first, was paid. off, since plaintiff’s mortgage was
prior in date to, and, therefore, was to Le preferred before the second mortgage of
the defendants,

Tais was a second appeal from the decision of . F. H. Shaw,
Judge of Belgaum, confirming the decree of A. M Cantem, Sub-
oxdmate Judge (First Class) of Belgaum,

One Basaprabhu, the owner of a house, mortgaged it to the
defendant for Rs. 190, and execdted a deed of mortgage dated
11th of Murch, 1861. This deed was not reglstered and did not
require registration 11q(ler the law then prevailing. - The’ defend-
ant was put into possession on the 16th .of Novembher, 1873..

"Basaprabhu mortgaged the same property to the plaintiff for-

Rs. 300, the mortgage deed being duly registered, Basaprabhu
next borrowed on the same security a further sum of Rs. 500
from the defendant, and executed a deed of .mortgage, also daly

» Second Appeal, No, 536 of 1882,
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registered, dated the 24th of June, 1874, The plaintiff in 1876
supd Basaprabhu for possession of the property, and obtained a
decree ; but the defendant resisted its execution, and the plaintiff
pever got possession. e, 'therefore, in 1880 brought the pre-
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sent suit to eject the defendant, and to obtain possession of the

mortgage property until payment of the amount due on foot of

bis mortgage. The defendant denied the plaintiff’s mortgage, -

and set up his own mortgages of 1861 and 1874, and contended
that till the amount due on both bls mortgages was pdld he could
pot bo ¢jected. ~

Both the Coarts below found all the threo mortmwei -proved,
and allowing the defendant’s conterition rejected the plaintiff's
claim.  The plaintiff appealed to the High Coaurt.

Shantaram Narayan for the appellant argued thatthe doctrine
of tacking was not applicable to mortgages made in the Mofussil.

Ghanasham Nilkanth Nadkarni argued that the plaintiff maust
‘f(n] in any case, as his suit was one for ejectment.

West, J.—For the appellant in this case the objection has been
taken that the tacking of a later to an earlier mortgage was
improperly allowed as against one of intermediate date, For the
regpondent it is urged that the suit having been brought for
ejoctment of the mortgngee in possession under the first and third
mortgages, the decree now sought to enforce redemption or fore

closure cannot properly be made in such a case. We will deal with.

the latter question first.
The plaintiff, having succeeded in a suit against’ the Ol‘lglndl

“\

" mortgagor, found he 00uld not obtain possesqon ander his decrée -

g by reason of the defendant’s occupying the mortgaged house
under two other mortgages. He sned him for possession until
his morfgnge money should be paid with damages for his exclu-
sion and mesne profits during the pendency of the suit. The
plaintiff denied both the mortgages of the defendant.. The
defendant denied the plaintiff’s mortgage, and insisted that he
mnunst, at anjf rate; be paid the amount of both his mortgage claims
before he was called on to give up possession.

A suit fo eject the defendant as having no right to possession
would, no doubt, have been -one of q}libe a diffeyent character
frldm a suit to enforce payment by sale or foreclosure—Shridhar

KAMAT,
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Vinayak v. Narayan valad Babaji'D). From one point of view
the suit might be regarded as.of the former kirnd ; bat then the
plainiff inconsistenily claimed a decree for possession until
payment, not absoluiely, though he hLad become mortgagee of
the equity of redewption so far as this was vested in the
original mortgagor, and eatitled to possession as against him
by means of his decree aguinst that p-r on. The inconsistency
might have been objected to, and the plamntiff might bave been
called on to elect whether he wanted to be paid asa creditor

by the defendant as subsequent mortgagee of the equity of -

redemption, or to oust the defendant as wrongfully holding

under a false title, or to enforce redemption of the defeudant’s.

first mortgage ‘while denying his alleged right under the second:

mortgage to him. These steps were not, however, taken, and the
respondmt who failed to press on the Courts below the necessity.
of trying only one of the alternative causes of action, cannot now
require tl jat their decisions should be reversed on that ground if,
in fact, the material questions between the parties have been

investigated so us to affard the materials for a correct adjudication

baving been broaght in an objectionable form in order to main-
tain the decree by which he would profit. [f the objection is

sufficient, it is fatal to.the decree; if not, the decree must be ex-,

" petween them. Nor can he rest on the ciremmsiance of the soit. |

amined onits merits, and affirned, reversed or amended, not ac=

cording to the demerits of the pleadings, but ‘according to the«

justice of the case as it anpears on the record.
The Subordinate Judge, though he did pot apprehend - the case
in exactly its true bearings, yet raised the questionsof the genua-

ineness wnid validity of the several mortgages, and of wheiher.
\ R 1 "

- the plaintiff wak entitled to possession as aguinst the d. fondunty

and on what terms, . These iasues, - to use the language of the.

‘Judicial Comiittee in a recent case, * were. exbaustive .of the
questions, and were intended to be exhaustive.” The finlings of

“fact on them are safficient f'()1: the decision of. the case, and, the.
. defects of form ate not such as can have stood in the way of a.

complete investigation, As the objection then was not. taken in
tue Conrts below, we do not think wa onght ‘to. enter"nn it and,

L

(1) 11 Bom, H. C, Rep,, p. 224,
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‘Coarts below considered that question,” and we.too may consider

, ' i
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because the pléintiff must fail in a suit of simple ejectment, send 1888
him back to begin a new litigation to enforce redemption of HiS  Narayan
mortgage. - Whatever his assertions might be, he sought only VENfOBA
the reliof that he thought due to him as a mortgages. The PAI“;DURANG
AMAT,

it without further waste of procedure,

* The respondent obtained decrees in. the lower Courts on the

_groand that he was a mortgagee in possession when the plaintiff

took the second mortgage, and continued in possession after that
morigage, whereby defendant’s second mortgage obtained a pre-
ference along with his first over the intermediate one to the plaini-
iff. By the Hindu Law, rights not enjoyed in the form of actual
possession do not require a trausfer of ‘possession in order to
give effsct to an alienation or’ incambrance— Lalubhai  Surchand
v. Bai Amrit(); and as a pledge may be disposed of subject to
the pledgor’s right, so may the latter be dealt with sabject to
the pledgee’s right. Here the thres mortgages are all found to
be genaine, The last two were daly rogistered ; tho first did
not néed registration, Ilence the obligations secured by them
ought to be 'sarisﬁecvl in the order of priority, and .t,he defendant’s.

‘right as against the plaintiff is either to redeem his mortgage,

if he will, or else to holi the mortgaged prexlnisés antil his

own first mortgage is redeemed by, the plaintiff. The English

doctrine of tacki{xg arose from thie mortgagee holding the complete

legal estate. Lt was thought that equity could not compel him’
to part with it watil all his claims on it were satisfied. Thie

doctrine is inconsistent in princkip]‘e with such cases as Hopkinson |
v. Rolt 25 ; and it has been condemned, though it could not be

denied as English faw, by Lord Bluckburu—./ennings v. Jordan(3).

A doctrine so. peculiar and so objectionable is not one tol introdiice

into the Moﬂ;s‘sil on the ground of its manifest justice and utility.,
The defendant Pandurang may redeem the mortgage to Veukoba-
by payment of the sum dude thereon within three months of the

ascertainment of the sum ‘in the Court below. Failing this, he

must yield possession to the plaintif on payment into Court, by

the latter, within Lhree months further of the sum dus on foot of

Pundurang’s first mortgage, as ascertained in execution.

The parties severally aré to bear their own costs.throughout.

1) L L. R, 2 Bom,, 299, 526, - . C(2)9 H,L, 514
(3)'L. R, 6 Ap. Ca., at p, 715,
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