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husband had sole ownership, this is the rational rulé, not puttfng
the wife or widow in a worse position than a stranger. Wp)
therefore, confirm the decree of the District Court, with costs(1).

Decree confirmed.

(1) Sec also, in connection with this case, Prosunno Coomar Ghose v, Tarrucknath
Sirkar, 10 Beng. L. B,, 267,

ORIGINAL CIVIL.

Before AMr. Justice West and Mr. Justice Scott,

Inre THE FLEMING SPINNING AND WRAVING COMPANY (LIMITDD),
IN LIQUIDATION,

JEHANGIR GUSTADJT axD NANABHAT RUSTOMJI RANINA (PETITIONERS
ARD BESPONDENTS).

B JOOSUB HAJI AHMED, APPELLANT.*

Company — anzmtary winding up—Transfer or sale of I/usinms"—:‘pfoial resolution
— Dissentient member—Nuotice of fissent —7(guuemmt.s of notice— Powers. of
woluntary liguidator— Waiver— dr Yitration—Fuilure to make award—3Sesond
a:bzt:atwn——lndmn Companies’ det X of 1:360 secs. 116, 149, 175 fo 179,

The F. 8, & W. Company (Ld ) in the course of being wound up volun}auly
proposed to transter its business and property to another Company to be called
ithe New F, 8. & W. Company,; and passed a special resolution on the 8rd July,
confirmed on the Bist July, 1878, under section 175 of the Indian Companies’

Act X of 1866, empoweriny the liqu/idatm's to carry out the transfer. J., a dis-

sentient member of the old Compnnv sent on the Bth Auagust, and, Lherefore,
wmnn the seven days provxdcd by that section, a notice expressing his dis-
se,nt from such resolution ; ; but the notice did not coutain the requisition pro-
vided for by the latter part of that section, requiring the liquidators either to
abstain for carrying the resolntion into effect, or to purchase his interest
in the Company. The liguidators, however, replied on the 23rd dngust by

- offering to purchase J. s shares, which offer beiny relused; they and J. entered =

into an agreement on the 12th Oc tobu, “in pursaance of the provisions in that
belialf contained in the Indian Companies’ Act X of 1866, for the reference of
% the dispute as to the price to be paid to the said J. for his shares in the F. 8,
& W. bomp(my Ld.)” to two axbitrators and an umpire to be named by them,
The aureument fixed a short date for the mdkmg of the award, The arbitration -

* Suit No, 57 of 1881, Appeal No, 446, "
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wag entered on, but the time limited for the award havine expired withount any
award being made J. filed a Cxult on the 23th of December, to recover the value of
his shares. On the Ist March, 1879, the winding up of the F. 3. & W. Company
was ordered to be continued uudel the supervision of the Court, and J.s suit was
at the same time stayed, J. then endeavoured to have the arbitration revived. In

this he was unsuccessful, the snbmission not having besa filed in Court, and the

arbitration being held to be already dead and past revival. The snit subsequently
came on to be heard, and was dismissed, on the ground that section 175 of the Act
made an arbitration and an award a condition precedent to any sait. J. then called
"on the lignidators to nominate an arbitrator,and enter on'a fresh arbitration. This
the lignidators doubted whether they could legally do, and therefore they now
petitioned the Court for its order and direction in the matter, They submitted

that J. had never acquired the rights of a dissentient shareholder under section -

175 by reason of the insafficiency of bis -notice, and that, in any case, one
arbitration having been already entered upon and determined, J. could not
~now call upon them to enter on a fresh arbitration. .
- Held, following In re Union Bank of Kingston-upon- Hull(1), that J.’s notice
~of dissent of the 5th Angust was in itselt dn insuffieient wnotice under the
provisions of section 175 of the Indian. Companies’ Act, 1866, inasmuch as it
did not contain the requisition to the liquidators required by the latter part of
that section, and that, consequently, it was epen to the liquidators to have treated
J. as disentitled to the rights 6f a dissentient shareholder uuder that section.

Held, further, that it was within the power “of the liguidalors to waive such
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informality in the notice on behalf of the Oompanv, and that they badin fact done -

s0,.and that J. was consequently entitled to the rights of a dissentient share.
holder under that section. .

Held, further, that the rights of a dissentient shareholder, under that and tha
following sections, who had elected to bave the value of his interest in the Company
decided by arbitration, ‘were not limited to a single reference to arbitration; and
were not extinguished by the expiry, without an award being made, of the time
fised by such réference for muking an award. That in such a case, unless other«

wise disentitled, the dissentient shareholder was entitled to a second reference to’

arbitration for the purpose of atriving at a Jefipite resnlt by means of an award,
which was the object contemplated by those sections of the Act,

Tris was anappeal from' an order of Bayley, J, in Chambers
disposing of a petition,” dated ‘the 24th day of August, 1831, by
thallqmlhtors of the Fleming bpmnmu and Weaving (Jompdny
(anred) in lignidation. The facts of the cagse are us follows :—

One Joosub Haji ‘Ahmed was tha registered holder of fifty
shares in the Fleming Spinning and Weaving Company (Limited).

By a special resolution passed at-a meeting of the shareholders

of the said Company, held on the 3rd day of July, 1878, and -

(i) L. R, 13 Ch. D., 808.

»
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confirmed at a subsequent meeting held on the 31st day of July,
1878, it was resolved that the business and property of the
Company (which is called hereinafter the cld Company) shoald’
be transferred to a new (Jomuany to be called the New Fleming
Spinning and Vvama Company, and that the old Company
should be wound.up voluntarily under the provisions of the
Indian Companies’ Act; énd liqnidators of the said Company
were duly appointed. The new Company accordingly took over
the business and property of the old Company on the 31st of
July, 1878 and continued thenceforward to work the concern.

Joosub Haji Ahmed voted against the resolution passed at the
meeting held on the 3rd July, and on the 8th July his attorneys,
intending to conform with the requirements of section 175 (1)
of the Companies’ Act, sent the follo‘wiing notice of dissent to
the liquidators :—% We now give you notice and inform -you of
our client’s dissrnt from the special resolution passed at the -
said meeting” (of the 8rd July). A similar notice was sent on
the 5th August after the special resolution of.the 3rd July had
been confirmed on the 81st July. :

On the 23rd Augnst, 1878, the liquidators through their soll-
citors sent to the solicitors of Joosub Haji Ahmed the following
letter in reply :— -

_“Dear Sirs,—With reference to the notice of dissent from the
specxal resolution passed to wind up the Flemma Spinning and
Weaving (ompany (Limited), and which notice, dated the 8th
day\‘of July last, was addressed by you on behalf of your client

(1) Section 176.—. . . . ., subjedt to this proviso, that if any member of the
Company being wound up, who hag not voted in favour of the special resolution
-passed by the Company of which he 1s member at either of the meetings held for
pégsing the same, expresses his dissent from any such special resolution in writing
addressed to the lignidators or one of them, and leftut the registered office of the
Company not later than seven daysafter the date of the meeting at which such
special resolution was passed, such'dissentient member may require the liguidators
to do one of the following thingsas the liguidators may prefer: that is to say,

-either to abgtain from carrying such resolution into effeck, or to parchase the

fnterest held by such dissentient member at a price to be determined in manner
hereinafter mentioned, such purchase-money to be paid before the Company is
dissolved, and to be raised by the liquidators in such manner as may be determined

by special resolution.
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above named to the liquidators of the Company, we are instructed
‘by the liquidators to inform you that, in pursuance of sections
175 and 176 of the Indian  Companies’ Act, 1866, they will be
prepared, during the space of a week from this date, to purchase
the interest of your client in the fifty shares held by him in the

Company at the price of Rs. 1,200 {Rupees tWelve hundred) per

share, :

“Our clients will be glad if your client will make an earl.yy

appointment to complete the purchase within the period above

- mentioned.—Yours, &e. ” ,
- In a letter, dated the 13th September, 1878, Joosub Haji Ahmed

declined the offer of the liquidators to purchase his shares for
Rs. 1,200 a share, and requested that the question of the price
of hissaid fifty shares should be referred to arbitration. The

-liquidators acceded to the request, and hamed their arbitrator.

The plaintiff on his part nominated a second arbitrator. An
agreement of reference was duly drawn up and eXeented on the
12th October, 1878.

This agreement after certain recitals continued . as follows :—

¢ And whereas the said Joosub Haji- Ahmed did not at either
of the said meetings vote in favour of the said special resolution
to wind up the said Fleming Spinning and Weaving Company
(Limited), and did express to the said liquidators his dissent from
such resolution within the time and in the manuver required by
section 175 of the Indian Companies’ Act of 1866, and did require
the said liquidators either to abstain from carrying the said
resolution into effect, or to purchase the interest of the said
Joosab Haji Ahmed in the shares. held by him jin the Company ;
And whereas, in pursuance of such requisition and of the power
vested in them in that behall by the same section 175 of the
said Act, the said liquidators have elected to purchase the.
interest of the said Joosub Huji Ahmed in. his said shares ; And
whereas the said parties hereto disagree as to the price to be paid
for the purchase of the interest of the said Joosub Haji Ahmed
in the said shares, and in pursmance of the ‘provisions in that
. behalf contained in the said Indian Companies’ Act X of 1866, the

" said liguidators at the request of the said Juosub Hajl Ahmed have
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nominated and do hereby nominate and appoint Shapurji Barj;)r.jin
Buarucha of Bombay, Parsiinhabitant, as arbitrators on their behalf 5

and the said Joosuh Haji Alimed hath, at the request of the said

liquidators,  nominated and Joth hereby nominate and app(ﬁnﬁ

Tribhuvandas Lnllubbai as arbitrator on his hehalf 3 Now there-

fare these presents witness that they the said ligqnidators and

he the said Joosub Hiji Ahmed do hereby agree to refer the dis-
puta as to the price to be paid by the said lignidators to the said

Joosub Haji Ahmed for his shares in the Fieming Spinning and

Weavmn Company (Lnnmd) to the award, order, final end and *
determination of the said Shaparji Lnr_]m_)l and T'ribhuvandgs
Lallubhai, and in case they shall not agree in making an award,
then to the umpirage and determination of the mmpire to be
appointed by-the said arbitrators in manner provided by the said-
Indain Companies’ Act of 1866 ; And it i hereby further agreed

between the parties hereto that the said arbitrators shall make
and deliver their award on or before the 15th day of November

pext, and, in case ~ the arbitrators di%zwree, that the said umpire”
ghall make and dehver his award on or before the first day of
Deécember next.’ '

" The arbitrators beforé proceeding with the reference "appoinfed
Mr. Moorarji Tulsidas. as their umpire,

The arbitrators not agreeing, it devolved on the umpire to make’
an award. The time for making the award wasby consent ex-
tended to the 27th December, but no award was then or ever -

made.
On the 26ih day of December, 1878, Joosub Haji Abmed ird

. a ‘i!llt (No 660 of 1878) against  the old Company in'liqtli(ia- :

tion and the new Company, claiming Rs. 75,000 as -the equivalent
of ‘the value of his said fifty shares, and for an injunction re-
straining the old Company” from executing any assignment of its -

~assets and proherfy to the new Company, and for an order se"ttino'b

apart in the meantime out of the assets of the old Uompany a
sum suflicient to meet the pl.unhﬁ 8 olaim.

~ On the aOth December, 1878, the solicitors of Joosub_ Haji
Abmed wrote to the liquidators of the old Company, inquiring:
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‘whether - they would consent to a month’s further time being
allowed to the wmpire to muke his award. Certain correspondence
thereupon pzwsed‘ batween the solicitors on either side on the sub-
ject of enhrmnw the time for making an award, buat no d&ﬁmte
determination was arrived at. On the 10th of Fel nuary, 18(9

however, the wmpire himself wrote to the liquidators, stating -
that he had appointed a day to proceed with the reference. The .
liguidators through their solicitors replied on the [8th Fel bruary

that “ having regard to the circumstances that Mr. Joosub Haji
Abmed has filed a suit in respect of the matter which was referred
to arbitration, that a petition is pending to wind np the Company

under the supervision of the Court, and that the time (o make

an award has expired, they think there are objections in the way
of your. proceeding with the reference.” Accordingly, nothing
further was then done towards proceeding with the arbitration.

On the [Tth Junuary, 1879, the new Comp'n’y was ordered to

be wound up.

On the Ist day of March, 1879, an oxder was made that the

voluntary -liquidation - of the old Company should bs continued
subject to the supervision of the Court, and all turther proceedings
in the suit, No. 660 of 1878, were ordered to be stayed.

By an order made in the liguidation of the old (,ompany on .

the 24th dayof April, 1879, the Court sanctioned the speclal

resolutions passed on the 3rd and confirmed on thé 3lst of July, -
1878, for transterring the property, effects and_ assets of the

old. Compuny to the new Company, but subject to the condition

that the sum of Its. 90,000 be set apart out of the proceeds of

the assets of the old ()omr)dnv to secure the Interests of Joosub
TH4jit Ahmed and another dmaenhmr sharehiolder(D). The sum of
Rs. 90,000 so directed to he set apart was chOldlnély depomted
in [he Bank of Bombay.

On the 24th d day of June, 1879 the solicitors of Joosab H4ji

Abhmed again wrote to the liquidators of the old  Company re-

questing them to consent, with the leave of the Court, to enlarge
the time for the nmpire to make ‘his award, and such consent
being refused, Joosub Haji Alimed on the 11th day ot July, 1879,

(1) See 1. L. R, 3 Bom, 299,
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sstted a judge’s summons calling upon the old Company, their

agents or attorneys, to show eause why they should not, with

"the leave of the Uourt, consent to enlarge the time for the nmypire,

Mr. Moorarji Tulsidas, to make his awatd ; or why, in the event of
the Court being of opinion.that such consent should not be given,
leave should not be granted to the said Joosub Haji Abmed to
proceed with his suit, No. 660 of 1878. :

The summouns was heard before Green, J., on the 24th July,
1879, wheu the learned Judge refused the first part of the appli-
cation, on the ground that he had no power to revive an “arbi-
tration after the time fixed for making the award had - elapsed ;
but he removed the stay of proceedings, and ordered that the said:
Joosub Haji Ahmed should be at liberty to take, or continue, sach

" the sum to be paid by the said two companies, or one of them, fur
the interest of the said Joosub Haji Abwed in the said Fleming .

Spinning and Weaving Company, Limited.
Joosub Haji Ahmed then induced the arbitrators to appoint

" another umpire, and on the 11th August notice was given to the
liquidators that the arbitration would be proceeded with before ™

the new umpire so appointed ; the liquidators, however,  protested
against such proceedings as irregular and invalid, and . the umpire
accordingly refused to proceed further in the matter, unless ‘with
‘the sanction or under an order of the Court.

On the 1st of September, 1879, Joosub. Hzji Ahmed presented

a petition to the Court, praying that the submission of the 12th.

October, 1878, might be allowed to be filed in Couart, and that an

order of reference might be made thereon ; but the petition was
dismissed on the 8th of September by Green, J. .

On the 27th July, 1880, the liquidators filed their written
statement in Suit No 660 of 1878, in which they, for the first time,

- took the objection that the notice of .dissent of the 6th August,

1878, was insufficient, and that Joosub Haji Ahmed ‘was not, there-

.fore, entitled to the rights of a dissentient shareholder undér

"+ sections 175 and 176 of the Indian Companies’ Act.-

In July, 1881, the suit came on for hearing before Sir Charles

’/Saruem The ﬁquldahms of the old Company bad previously
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givenan undertaking not to object to the suit on the ground that
noarbitration, as provided by the Act, had as yet heen held.” The
lignidators of the new Company, however, had given no such

undertaking, and they raised the phjection. Sir Charles Sargent’

held the objection to be a'valid one, holding that arbitration and

an award were made by the Act a condition precedent to any.

action by a dissentient shareholder for the value of his interest
_ in the Company, and the suit was dismissed accordingly.

"On the 22ud day of July, 1881, the attorneys of Joosub Haji

Ahmed wrote to the liguidators of the old Company, informing -

them that the Suit No. 660 of 1878 had been dismissed for want
of jurisdiction, on the ground that the price to be paid for the
purchase of the interest of the said Joosnb Haji Alued in the

Company was not then ascertained by arbitration ; that it, there-

fore, became necessary that such price should-be settled by arbi-
tration in the muanner directed hy the Companies’ Act, 1866, and
‘that, in accordance with the provisions of that Act, theé siid

Joosub Haji Ahmed bhad appointed one Tribhavandas Lallubhai .

as his arbitrator, and they called upon the liquidators to appoint an
.arbitrator on their behalf, unless they eonsented-to the.appoint-
ment of the said Tribhuvandas Lallubhai as -sole arbitrator. _-

On the 2nd-of August the liguidators thromgh their attorneys
replied. Vtok‘tufin' above letter of the 22nd-day of July, stating,
amongstN other things, that, after the proceedimgs which had been
already had, they considered that Joosub Iuji Ahmed was not

now ‘entitled to have another appointgﬁenb of arbitrators, or a
" fresh arbitration, upon the matters referred to in his letter of the-
22nd July, and that they, therefore, considered that Joosub Haji -

Ahmed had no right to call upon them to appoint an arbitrator.
However, without waiving their rights, and withont prejudice
thereto, and under protest, they nominated Mr. Framji Sorabji
Bharucha to act as arbitrator on their behalf, but only in the
event of the Court deciding that Joosub Haji Ahmed was entitled

to a fresh reference to arbitration. They at the same time gave

notice to Joosub Haji Ahmed that, in the event of his attempting

to proceed with such fresh arbitration, they would take such steps

as they might be advised to prevent him from so doing.

501

1883

In re

THE
Freming -
S. & -W.
COMPANY
(Lp.) IN.
LIQUIDA-
_TION. *



502
1823

In re
THE
FLEMING
S.&Ww,
CoMPARY
(D) 1IN
LIQUIDA-
" TION,

THE INDIAN LAW REPORTS. [VOL. VIL:-

Some further corréspondence took place in respect of this new
arbitration, and, finally, the liquidators wrote and informed Jooseb
H aji Abmed that they were about to apply to the Counrt to deter~
mine whether he, Joosub Haji Ahmed, was entitled to nroceed
with the said reference, and for an order restraining him and his
arhitrator in the meantime from procee&ing therewith,

On the 24th Angust, 1881, the liquidators filed a petition to the

High Court in which they prayed that it might be determined by
the Court .whether, in the events which had. happened,. the said

" Joosub Haji Ahmed was now entitled to proceed with the alleged

new reference to arbitration or with the reference agreed to on the -
12thday of October, 1878 ; and, if the Court should be of opinion that
the said Juosub Haji Ahmed was not entitled to proceed with either
of the said references,. that it might be determined by the Court
whether, in the events which had happe:ned,n the said Joosab Haji-
Ahmed was now entitled to have the price of his fifty shares deter-

- mined by arbitration in the manner provided by sections 177, 178 -

and 179 of the Indian Companies” Act, 1866, for determining the .

price to be paid for the purchase of the interest of any dissentient-

member ; and they farther prayed thaf all further proceedings’
under the eaid references, or either of them, might be sta) red untll :
the further order of the Court.

The petition wasg beard in Chambers before Bayley, J., on the
220d of January, 1883, all parties being represented by counsel,
and an order made that Joosub Haji Alimed was not entitled to
proceed with the alleged new reference to arbitration, or with |
the reference agreed to on the 12th ‘October, 1878, nor was he
entitled to have the price of his fifty sbhares in the old Company .
determined by arbitration in the manner provided by sections
177, 178 and 179 of the Indiun Commpanies’ Act 5 and all further
proceedings under the second reference, or either of them, were
ordered to be stayed,—Joosab Haji Abmed being ordered to
psy his own costs, the qumdators to get-their costs' as hetween -,
attorney and client ont of the sum of Rs. 90,000 deposn:ed in the .

Bank of Bnmbay , :

Joosub Haji Ahmed now appealed from the above order of

B.l}l(y,J, .
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Farrun (Inverarity w1th hlm) for Joosub Haji Ahmed.
> Lang for the petitioners, the lignidators of the old ()omp'my

Starling (by leave of the Court) appeared “on behalf of the
liquidators of the New Flemmg Spinning and Weaving (Jompany,
who had not been served with a notice of the appeal.

Farran.—There are two questions. The first is, was the notice
of dissent sent by Joosab .insufficient, under section 175 of the
Indian Companies’ Act, by reason of its not expressly calling

" on the liquidators to exercise the option given them by “that

section? The second question is, whether, supposing the notice -

to be informal and insufficient, the liguidators did not by ‘their
subsequent conduct waive the informality, and are not now de-
barred from setting it up? The argument on the other side
on the first point is based éntirely on the decision, or rather
the dictum, of Sir G. Jessel in the case of Inve the Union Bank
of Kingston-upon-Hull (1). The point itself was not in fact before
the Master of the Rolls for decision: all he says on it, therefore,
is purely obiter dictum, and not in any way binding on this Court.

He does not say-that the section by its ldnguage clearly requires

such a notice, but merely that it would work mconvememly it
a less compwhenswe notice were given, = Such. a* construction
of the section caunot be so justified. It '1s, in fact, a disabling

section. Our legal rights as member of a partnership are ent -

down and limited by the section: it must, therefore, be constrned
strictly, not against us, but agaiust the Company. There is only
one other authority on this point—In re  Anglo-Italian Bank and

De Rosaz(2), The notice in that case was not in exact accordance

with the wording of the section, and yet it-was held sufficient.
That case, then, is in iy favour. It shows that what alone has
to be looked to, is, whether the subject of a notice—-namely, to
convey infermation—has been sati-fied. According to that test,
Joosub’s notice was sufficiens, The liguidators wunderstood it as
- calling upon them to exercise their option under section 175 ;

their reply to it, of the 23rd August, makes an offer for the |
purchase of Joosub’s shares. Then follows a corresi-ondence -

ending in the agreement of veference of the 12th October.  The

(1) L. R, 13 ¢h. D., 808, - (2, L. R, 2 Q. B, 452,

- 503
1853
In re
_ Tng

FLemMing .
8. & W.

. COMPANY

(Lp.) 1nx
LIQUIDA=
TION,



504
1883

In re
Tug
Frusming
S, & W,

- CoMPARY
(Lp) 1§
LIQUIDA-

TION,

THE INDIAN LAW REPORTS. [VOL. Vin-

recitals of that agraement show that the liquidators considered -
the notice a regular one, and regarded Joosub as entitled in every
way to all the rights of a dissentient shareholder under section 175
of the Act. And throughout the various proceedings and cor- .
respondence which followed, down to July, 1880, there is mot a

~ word or suggestion as to any informality ot omission on Joosub's

part. It is not till the written statement in the Suis No. 660 of

1878 is filed, in July 1880, that the objection is taken, The report

of the decision of the Master of Rolls in In re the Union’ Bank of .
Kingston-upon- Hull(1) had shortly before that date reached Bom-

" bay ; hence the objection. = So, if it is possible for voluntary liquida-
tors to waive such an informality as this (if it be one), no stronger

case of waiver than this could be imagined, and the liquidators
and the Company are estopped now from raising the . point. Our

position has, in-consequencs of their action, heen greatly altered to

our hurt. They led us to believe that they would buy our shares,
and, consequently, we did not protect ourselves as . otherwise we
might have done. . At that time we might have sold our shares in
the market ;now they are worthless. That raises the "question—

" is it ultra vires of voluntary. liquidators to waive such an. infore".
anality as tlits on behalf of the Company ? I submit it is not.

There are no express authorities as-to waiver by a liqnidator, but "
there is ample authority in the case of a director. Why should

the position of a liguidator differ from that of a director in this

respect ?. Both are trustoes as regards the shdreholdexs—-auents of
the Company as regards outsiders. See remarks of Cairns, L. J.,
in Ferguson v. Wilson(2). Vining’s Case(3) may be cited against me,
but that case merely decided that a lignidator could nos relieve
a shareholder - of his liability towards a creditor. A voluntary

“liquidator imy do of his own motion all that an official ]iquidator

conld-do with the sanction of the Court Indian Companies’ Act,
sections 149,116 A cormpany can be estopped by the action of ItS:
officers : see Lindley on Partnelshlp Vol -I, p. 183 and Murray
v. Bush'®,

" 1 submit, therefore, the order of Bayley, J , was_wrong, and the
new arbitration ought to be allowed to proceed ’

~ {1)L.B., 13 Oh, D, 808, {3) L. R., 6 Ch. Ap., 96.
(2) L. B, 2 Ch. Ap atp, 7. - () LR, 6 H L, 37.
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- Lang for the petitioner.—The real question has not been touched
by the argument on the other side. 1t is whether, there baving
been already one arbitration, a second arbitration can, undei®all
the circmmnstances of the case, be insisted.on by Joosub Haji Ahmed.
There can be no question of estoppel on that point at leagt.  As
to whether or not the lignidators would have been estopped from
. going back from the firet arbitration, that question is of noim-
portance now, for that arbiiration has failed, and is dead. The
liauidators never did seek to go back from it. . Because they
agreed to that arbitration they are not now bound to agree toa
second. The failure -of the first arbitration was due to Joosub

himself. Sections 177,178 and 179 give a dissentient shareholder -

ample powers over the proceedings in arbitration, and if he uses
them he cannot fail to bring the arbitration to an effective result.
Joosub did not choose to make use of them, and so the arbitration
failed. The fact is, he mistook his course, and sacrificed the arbi-
tration to the suit. If he is now without remedy he has 1o one
to blame but himself, 4 ‘

I contend, also, that he is not and. never was, entltled to the rights-

of a dissentient shareholder under seetlon\ 175 of the Act by reason
of non-conformity with the requirments of that section. He. may
have, and no doubt has, other rights, but these he has forfeited by
non«comnlmnce with the necessary coditions.  The section is- réally
-~ an elmblum section in his favour, and must not, thexefone be strained
on his account. It is an oxception to the genetal powers given
by the Act to the majority of the shar cholders.  Sir G- Jessel's con-
struction of that section is plainly. the reasonable one, and should
guide this Court. - The liquidators cannot tell, till théy get a definite
notice, what course the dissentient shareholder will pursne. He
- may intend simply to abandon his shares, or may intend that the
liguidators shall realize the shares in the new Company to which
he would be entitled, and pay over the proceeds to himself—see
Lindley on Partnership, Vol. I1, 1468. Or, he may intend there and
then to sell his shares in the market to some one who is willing to
take their equivalent in the shates of the new Company. ~All these
considerations show how very incouvenient would be any other
~ construction of this section than that put upon it by Sir G. Jessel.
That decision is cited in the lust edition of Buckley (Jompames

505

1883 °

In re
THE
FLEMING
8. &W.,
COMPANY
(LD.)IN
LIQUIDA-

TION, .



506.

1883

Inre
THe
FLeMING
LS & W,
COMPANY
(Lp.) 1N§
‘LIQUIDA-
TION,

THE INDIAN LAW REPORTS. [VOL. VIiL

Act(1883),p.355, withont dissent of any sort. In De Rosaz’s case(1)
the notice did satisfy the requirements of this section (séctipn,
16% in the English Act), but went beyond them. That is a very
different thing to a defective notice. Joosub was in defanlt on
the 8th August. The liquidators’ letter of the 23rd August could
not operate to purge that defaalt, or estop them from afterwards
setting it up. In any case, it could not so operate as against the .
Company ; for it was ultra vires-of the liguidators to give a dis-

- senfient shareholder any rights that were not strictly bLis under.

the Act. Voluntary liquidators are mnot at liberty to waive any
thing. lLignidators are mere creatures of the Act ; their origin and
powers are alike statutory ; they can do nothing but apply the
machinery provided by the Act. On these various grounds, there-
fore, this appeal should be dismissed. . :

Starling for the liquidatrs of the new Company.—The old
arbitration is non-existent ; Green J.’s judginent decided that. It

was an arbitration under the Act ; it is dead, and cannot be re-

vived. The Act makes no provision for the revival of it, or for a -

second arbitration. [ WEST, J.—It makes no provision either way.]
It professes to lay down a procedure ; if an Act lays down a pro-
cedure, that procedure, and no other, can be followed— The Vestry
of St. Cancras v, ‘Batterbury®., There is no provision for more
than one arbitratien. If all the provisions of the Act_had been
followed, and the submission been filed in Court, the ourt would
have had full jurisdiction over it, and no failure could have resulted.
Again, the Act limits no time for makiog the award, and the
agréement therefore need have fixed none, when there would not
have been this difficulty. Parties must suffer-for their own neglect
and errors. If Joosab is now to stand on his rights as of the 5th
August, 1878, the liquidators must be allowed to do the same. It
is perfectly open to them, therefore, to take the ohjection they do
to-the notice. The New Indiun (.)omspanies_’ Act, section 204, adopts
the construction put on the similar section {175) of the old Act
by Sir G. Jesse.l It provides that oth parts of the notice shall
be in writing, and given within seven days. Liquidators cannot
waive anything as against the Company they represént—IZn re
The Empire Corporation(8).

(1).L. K, 2 Q. B, 452. (2) 2 C. B. N. 8, 477.  (3) 20 L. T. §.s,, 103,
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Farran in reply.—The agreement of the 12th- October was not
an agreement of reference under the Act, section 175. It was
meant to be, but wasnot. It did not conform to-the requirements
of the section in many respects. It says: “ The value of Joosub’s
shares” instead of ¢ The value of his interest in the Company”
Green;dJ., pointed out this informality when the motion was before
hiin on the 24th -April, 1879, Then it fixes a time for making the
award, which the Act does not do. It was, therefore, merely a
voluntary agreement outside of the Act. There was no delay or

laches on our part,  The suit, with the undertaking we had from .

the old Company and thought we had also from the new Com-
pany, was our right course. Consequently, we have now all the
rights and equities we had in December, 1878. " If the first arbitra-
tion was under the Act, still we ars not debarred from a second.
There is nothing to show that section 175 contemplates one arbi-
tration, and no more ; what it does.contemplate is a result arrived
at by arbitration, After Sir Charles SBargent’s deéis?on it is clear
there is no other mode of relief open to us, in spite of the sugges-

ltion made Lindley, J., (1) that eqnivélent shares in the new Com-

pany might be realized on our account. [West, J., cited Grifich v.
Paget(2) and Buckley on Companies’ Acts (1883), p. 354.] Higg’s

- Case(3) and Martin’s Casé(4), also cited By Mr, Buckley (p. 353),
_seem opposed to the view taken.in Grifith v. Paget. 1f this relief

was open to us, Sir Charles Sargent ought to have given it to us.

Our suit was wide enough to embrace it.  But the real question.

is, are onr rights under section 175 gone ? - 1 submit they are not.
The judgment of the Court was delivered by
West, J.—We bave considered the points in this case in the

intervalsince it was first argued, and we think that no object would

be gained by our reserving our judgment.

There are two general considerations Which it ds necessary
to bear in mind in dealing with a question of this sort. ‘The first
is that in the construction of snch an Act as this—an Act con-

cerned with the creation and carrying on of joint stock com-

panies, an institution which has an English origin, and takes

» (1) Lindley on Partuership (1878), Vol. II, 1468
(2) L. R, 5Cl. D., 894.- (3) 2 H, & M., 657,
. 4) 2 H: & M, 669,
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1843 its shape from English business ways and habits—we musAt‘be.
Inre gnided, as far as possible, by the current of English decisiors.
FLqE‘;ﬁm The second consideration is that, while adhering generally to the
cﬁ'ﬁ&&- principles of construction laid down from time to time by English

%Q“&DI:‘_ Courts of law on the various parts of these Acts,  we should not

116,  forget that such enactments when introdaced into this country
have to be applied to a people for the most part unfamiliar
with our business ways and experience, as well as with our
language,~a consideration which makes it desirable that we
should be carefal not to clog the interpretation and spplication
of these enactments with unnecessary refinements and technica-
lities which are not made imperative by the- plain words of the
Act. These Joint Stock (Companies’ Acts, following previous Acts,
endeavour to embody 1n a convenient and comprehensive form
such rules as previous experience had proved to be convenient,
This acconnts for the general and untechnical character of maﬁy
of their provisions. It would be undesirable, we think, by any:
want of liberality in construction, to set in the way of those classes
in -this’ éguntry whose interests are practically concerned with -
" guestions of company law, any shares and pitfalls that our
care can preveni, . :

Applying these general principles to the construction of this
gection 175 with which we are now concerned, it would be impos-
sible, we think, to refuse to follow the recent English decisions
as to the requirements of a good notice under the latterpart‘of
that section.. Such a notice, it has been held; must not only ex-
.pressith'e shareholder’s dissent from a vroposed conversion, but must.’
go on to say what he desires the liquidators to do. It is obviounsly
necessary that without any delay an intimation should be given
to:the liquidator of the claim which the dissentient shareholder
intends to make upon the Company. In the present case the
“notice of the 5th-Angust conveyed merely an expression of dis-.

_ sent from the resolutions previously arrived at ; there was no
express intimation in it that the dissenting shareholder would,
claim his proportion of the assets, and that steps should be taken.
with a view of paying to him the value of his shares.  Probably
Joosub was not aware, as most people were not then aware, of the
importance of such a further intimation. Down to that time the 4
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necessny was perhaps not clearly understood even in Enghnd So
little was it apprehended thatin De Rosaz’s Case (1) in the Court of
Ex)chequer‘Chumher‘decided in 1869, it was possible for so cautious
and experienced a Judge as Hannen, J., to express himself thus :—
* ¢ Upon a shareholder expressing his dissent, it becomes the daty
of the liquidators to elect which of two, courses they will pur=
sue : they must either abstain from carrying their resolution, or
- purchase the interest held by the dissentient member. I reserve,
for the moment, the question how the price is to be arrived at,
whether by agreement or by arbitration. [f the liquidators have
manifested their -election to purchase the interest, then, as it
appears to me, it is-not open to them afterwards to withdraw
from that election. When the olection is made, a valid contract

is entered into for the purchase and sale of the interest of the °

dissentient shareholder ; and it is immaterial whethor the price
is ascertained by agreement, or by the mode substituted for
agreament, namely, by arbitration.” No doubt in that case the
point we are now considering was not definitely raised ; bat it
is 1mp0351ble that Hannen, J., should have used such language if
at that time the stringent requii‘e:nents of the section, as after-
wards interpreted by the Master of the Rolls, were ‘,(_[enex"any
received and anderstood hy the profession and by the Bench.

In the present case - the ]iquidﬁltors from the first seem to.

have understood the notice, not merely as a notice of dissent,
but as an intimation also thut- the dissentient shareholder would

require the value of his interest to be ascertained and ypaid to
hitn. Now the purpose of a notics is to convey certain infore

" mation to the mind of another. S‘nppose it proved that there
existed a custom in Bombay by whichsuch a notice as this was
understood to convey the farther intimation required hy the sec-
tion. The intimation woald thus be t.mtly incorporated in the

" notice of dlssellt ;and is there anything in the Act, or outside of it,

which shouald prevent a Court giving effect to such a custom so -

enlarging the literal senseé of the notice 7 So here, we think, if
the notice being thus intended, the liquidators did, as a matter of
fact, so. undewtand 1t, it is hard, to say th'tt that was not, for

- ' (1)LR4QB abpiﬂ:
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practical purposes, a sufficient intimation of the dissentient share=
holder’s intentions. The question is simply what he meant ard
what they understood him to mean. In this view it is that the gene=
ral considerations we have already adverted to are of importaﬁce. '
The provisions of the Act are for business men, and business
men as much aslawyers had .lo do with the framing of it. No
particular form is prescribed : it is enough if the dissentient’s
wish is brought home to the liqnidators’ minds. That in this
case the liquidators did understand the notice as indicating that
the dissentient looked for a return of his money and so accepted it
is quite clear, for their response to it is an offer of Rs. 1,200 a
share. It was, therefore, as a matter of fact brought home to. the
minds of the liquidators that Joosub would require to be paid
the value of his interest in the Company. 1t was done in a way
to which they at the time assented ; and that being so, we think
that, if the liquidators wera at liberty to exercise any discretion
in the matter, the requirements of section 175 were sufficiently
satisfied. ) ‘

Then arises the question, was it open to the liguidators, was
it within their powers, to act in this manuer; to accépt such a
notice as sufficient, and therenpon to enter on a negotiation
for a settlement with the dissentient shareholder, and, that
failing, to proceed to a submission to arbitration ? This is a
question of some difficulty, and ii is unfortunate that there are’

. apparently no reported cases onit. 'We must, therefore, in dealing

Mith it be gnided by general principles and by a consideration
_of such sections of the Act as may throw light upon it. . What is
the position of a dissenting shareholder under the Act ? He is
entitled “to his share in the assets. Certain powers are given to
a majority of the shareholders over the rights of the minority,
but these powers have reference to” the central idea and purpose
of the Company for the attainment of which it is incorporated. "
Itis only in their domestic foram, within the limits of the

' Company - as a company, that the majority can pretend to an:

authority over the individual members. They have no power
to convert a dissentient shareholder into.a sharcholder of a new
Company. A majority can put an end to the old Company;
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but 1Fthey do 89, a dissenting shareholdor is entlﬂed to rettre
" from the concern with as little Joss as posqlble To enahle him
to do this, a machinery is provided by’ the law. lignidator
.is :;nboinfed for that as well as for other purposes, TQ him the
shareholder so disqenviﬁg is bound to-Jock ; the liquidatdr to him
.represents the Company, that is, he represents the private in-
terests of the remaining shareholders in the partnership, He
fills no public eapacity, and represents no ‘public inferests ; he
merely represents the privata.interests of individuals mors or
less numerous.  Filling that character his duties are laid down by
the Act. Section 149, sub-section 7, provides that every voluntary
lignidator may, without the sanction of the Court, exercise all
the powers given by the Act to official liguidators, and official
liquidators with the sanction of the Court could, under section
" 116, sub-section 8, have entered into such an arrangement as
this, Primd facie, therofore, a voluntary liquidator has power
to enter into an arrangement of this sort, and there is nothing,
we think, in section 175 which prevents him from doing so. If

a dissentient shareholder does not send a notice strictly in ac~

cordance with the requirements of Section 175. he may lose his
right to insist on being bought out' in the manner contempla-
‘ted, but that does not necessarily preclude the liquidator from
yielding to him what he has lost the right to insist em. If the
lignidators, aecepting a technically defective notice as sufficient,

make an offer to buy his interest, the dissentient shmeholder may’

accept it, and when he accepts it the liquidator must be held
to it. In the words we have already quoted, “ it is not opeir
to them afterwards to withdraw from that election...a valid

_eontract is entered into for the purchase and salé of the interest of

the dissentient shareholder.” We do not think there is anything i
Sir G. Jessel’s decision which is opposed to this. His decision laid

down, that a liquidat(;r must bave both the notices—the notice of

‘dissent and the notice of claim—and that ‘within seven days
and very good reasons for so holding are given. Cases could
be pnt, in which it would be of 'the greatest importance to the
liguidator to know exaclly what the dissentient shareliolders.
will claim. . The lignidator may hold the shareholder to that,
and insist on it as Lis right ; but why should it not be equally
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open to him to refrain from doing so, and to enter into sueh an-

" .arrangement ag the lignidators in this case entered into; figst

by their letter of 23rd August, and finally by the agreement of
reference of the 12ith October, 1878 7 No ;'mb«lic interest suffers
by it, and it is not the function of the liguidators to lay hold
of every tech‘nicaly excuse for fleecing one member, or group of

“members, for the benefit of the others. They may do what an

honourable set of partners would do, and certainly the latter
would not say : “ We knew what you meant ; but as your notice
was defective in form, we will stand on our right to ignore it.””
Such is not the purpose of the: Act, which was meant to make
common practices effective, to remove embarrasiments not to
create them. '

The agreement of reference having been executed, the arbitra-
tion was duly entered on. Little, however, was done. There seems
to have been some remissness on both sides, bat not so much
on either as to -deserve the name -of negligence. The time for
making the award, which would otherwise hava elapsed, -was
extended to the 27th December, 1878 ;but no award was made,
and on that day the time expired. The next day, the 28th Decem-
ber, Joosub files his Suit No. 660 of 1878. On the 1st March,
1879, the private lignidation of the old Company is converted
into lignidation under the supervision of the Court, and pro-
ceedings in the suit are accordingly stayed. On the 10th July,
1879, the application to Green, J., is made, to extend the time for

- making the award, or, in the alternative, to remove the stay of

proceedings. The learned Judge, rightly as it seemns to ns; held

_ that the time agreed on having already eXpired, the arbitration

proceedings were dead and he had no power to revive them ; but
he removed the stay, and the proceedmgs in the suit consequently
-went on.  After some time the suit came on for hearing. The
old Company had given an undertaking not to take the objection
that there was mo " cause of action, no arbitration having béen
bad, and no award arrived at ; but the new Cempany had given-no
such undertaking, and they raised that very point, and, asit proved,
successfully.  Sir Charles Sargent held that the suit could not
be maintained—arbitration and an award having been made by
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the Act a condition precedent to the bringing of any snit. There
haying been no award made, he held that the necessary basis of
the action was wanting. If Sir Charles Sargent was right in that
opinion, and we do not doubt that he was—see New River Company
v. Mather() and  Caledonian. Railway Company v. Carmichaeli2 —

it would be a very singnlar operation of the law that tells a

man that he cannot sue till he has first fixed a value by arbi-
tration, and at the same time tells him that one attempt at
arbitration having already been made, thongh followed by no
result, no.other ‘can ever bhe inade. - There having heen no frand
and no gross nyegligence on his part, are we bound to hold that
all remedy is gone ioy the failure of the former arbitration
proceedings ? There is nothing pecaliar in the ohjects and the

intended operation of the arbitration clauses of the Act. The -
ordinary principles apply to them. The reference to arbitration

is to be like any other reference to arbitration, and the ohject
plainly is to. avrive, without litigation, and in a cheap and simple

way, at a_ definife vesult in the shape of an award. Unless the

Act expressly enjoins it,” which -it does not, there is no reason we

think why, a first arbitration failing, a second should not be’

entered upon. The first arbitration may fail from a number
of causes. The arbitrators may be crossing the harbour ons day
and be drowned ; or .the decision having been left to an umpire,
the umpire may die on the day he was to h'we made an ‘award.
The arbitration may fail owing entirely to some mistake or
neglect of the arbitrators. Is the dissentient shareholder with-
out remedy in all these cases? Hois, by virtue of Sir Charles
Sargent’s decision, if a second arbiwration is impossible, ~We
think that we are not driven to so monstrous a conclusion ; the
Act does not expressiy provide fora second arbitration in these
or any other cases, but it does not forbid it. Therefore. general

principles must be applied, and the cases show that a first arbi-

tration having failed, the matters referred revert to their position
before the reference. Hence a second arbitration may be, and
~ indeed must be, entered on as the only .possible way to a decision.
- In cases under the Act mno doubt the second arbitration would
bave to be governed by the previsions of seciions 178 and 179

) L, R, 10 C. P., 442. (@) L.R., 2 H, L, {S¢s 56,
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that is not questioned. But, suhject to these provisions, a second
arbitration we think may be had, unless there are reasons jn
the particular case for refusing it. Sir Charles Sargent’s judg~
ment, wé think, almostimposes on us the necessity of arriving at-
this conclusion  The first arbitration under the reference of the
12:h October, 1878, was, we think, an arbitration under the Act,
in spite of* the informalities attending it ; but nevertheless we
think the law has not forbidden a second arbitration. The right
wliich that arbitration was to define in terms of money subsisted
before it, and was not annihilated b}lr its failare. [t exists still,
and only awaits precise ascertainment in the mode prescribed
by the Act.- Arbitration being made imperative, the parties are
bound to take the requisite steps in order to prevent a complete

failure of remedy. = - ’ : : s

We conﬁnn the order of Bavlev, J., in so far as it re!afes to the
arbitration held under the reference of the 12th October, 1878 5
but as to the rest of the order; it must be modified in this’ sénse,
that the parties are to proceed with the new arbitration referred

" to in the petition. The third determination of the learned Judge;

as to Joosub’s not being entitled to have the price of his shares-
determined by arbitration, will thus become inoperative.

This order, it must be cléarly understood, in no way affects the

_rights “of creditors. Those rights may still be urged ; such as

they were before, they are now. The present decision only affects i
the relatxons of this shareholder and the company of wlnch he is

a member.

Costs of all pwrtxes here and helow to come out of the fand.
The liquidators’ costs to be taxed as between attorney and client.

Attorneys for the petitioners.—Messrs. C’raigie, Lynch and Owen.,

Attorneys for the liqnidators of the New Fleming Splnnlng and:

“Weaving Company.—DMessrs, Ardasir and Hormasji.

Attorneys for Joosub Haji Ahmed ——Messxs. Macfarlane and
Edgelow.
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