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As the proceeding under chapter Il is thus justified, the revi-
sional proceedings of the Special Judge ‘¢annot be held to have™
been without jurisdiction. He ordered a re-trial, and this has
been held with a result contrary to the one before arvived at, but
not, therefore, necessarily wrong. The admission of a single
member’s acknowledgment made in 1857 as binding the family
might be questioned on some of the decisions and sapported on
others ; hnt the acknowledgment of Bagaji, No. 39, binds all his
sons, and was made within sixty years of the institation of the suit.

We, therefore, discharge the rule with costs.

| ’ Rule discharged.

APPELLATE CIVIL,

Before Mr, Justice West and Mr. Justice Z\mubhm Hasridas

BAI KUSHAL AND ANOTHER (ORIGINAL PLAINTIFFS), APPELLANTS, v.
LAKHMA MANA (ORIGINAL DEFENDANT), RESPONDENT.*

Hindu law— Gife— Possession.

Where one of several joint-donees i3 already in physical uccupation of the sube
ject-matter of an intended gift, a declaration by the donor to the donee so in
occupation, assented to by such donee, that he has parted with the possession in
favour of the donees, converts mere occupation inte possession, and amounts to a
valid gift under the Hindu law, ' )

THis was a second appeal from the deecision of 8. Hammick,
Assistant Judge of Surat, confirming the decree of Rav Saheb

Chanilal Muneklal, Subordiﬁdte Judue of Anklesvar.

One Huda Partap was. the father of five daughters, one of
whom; Kushal appellant No. 1, was a widow, and lived with her

“father, and managed his lands and affairs generally. - On the 11th
Jof November, 1872, Ruda executed a deed of gift in favour of his

five daucrhtms ; Ruda was old and infirm, and the time of executing
the deed of gift was under the apprehension of approaching death.

~There.was, however, no formal or actual transfer of possession of

any of the lands given awiay by the deed, and Ruda not dying
till a years afterwards t.hey""gontinned to be managed by Rushal,

* Becond Appeal, No. 363 of 1882.
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as before, until his death. On Ruda’s death the defendant, the son
"of Ruda’s separated brother, took possession of his lands, and, in
1877, Kushal and three of her sisters brought this snif to recover
possession of the lands granted them by the deed of gift. The

Adefendant contended that the gift, nnaccompanied by immediate

possesgion, was invalid, and that he was entitled to the Lmds by
the Hindu law in prefelence to the plaintiffs.

" Both the Courts below upheld the contention of the defendant,

and rejected the plaintiffs’ claim

Three of the plaintiffs having died, the remaining two plaintiffs

appealed to the High Court.
Nagindas Tulsidas for the appellant.
Manckshah Jehangirshak for the respondent.
The judgme.ntkof the Court was delivered by

West, J.—It appears in this case that Ruda, the separate owner
of certain lands, having become old and somewhat incapacitated
for ordinary affairs, called in his daughter Kushal, who for some

‘years carried on the cultivation of the fields -composing the
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paternal estate, Itis admitted she, had physical detention of the ‘

Jands, though on her father’s account. In this state of things"
Ruda, the father, exocuted a deed of gift, by which he bestowed

all his lands on Kushal and her four sisters. The property being

~ his own absolutely, he had a perfect right to do this, but it is said

that he did not complete his gift by delivery of possession. As
Kushal, however, already had the physical detention of the lands,
it was not possible to do more. thaniyconviert“ thié‘in‘to possession
and Ruda, in his deed, says: “ I have given you possession.” This
was, on its face, an act divesting himsell of the possession, and

transferring it to Kashal. He could not retain possession against .

his will, and here was a public and registered declaration that he -

no longer wished to be possessor. Unless Kushal then refused to
hold as lier own and her sisters’ what she had hitherto held as her

father’s by merely derivative possemon, the physical detention -

was supplemented by the reguisite volltlon and holding for herself
she from that moment had complete possession by a change of
intention, giving a new character to her physical act. Nor would

- -
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this be the less so because her sisters had joint rights with herself.
Bach of several co-owners bas a right to possess the whole;
though subject to the right of co-possession by his fellows, The
Courts below seem to have been under some slight misapprehen-
sion as to what change would be necessary to satisfy the Hindu
law in a case like the present : a considertion of general principles
makes it plain that no ontward sign, except a declaration assented
to by the donee, was really necessary where the dones already
bad physical occupation of the object of the gift. That a complete
change of legal right may take place without any change in the
actual possession, may be seen from the case of Nawab Malka
Jahan Sabba v. The Deputy Commissioner of Lucknow (1), Refer-
ence may be, made to Gamble v. Bholagir(2) also.” Under the Hindu
Jaw, the shastri in the case at 2 Strange’s Hindu Law, 3, says that
a gift might be effectively made to an absent person by the pro-
per ceremonies in presence of witnesses, and Oolebrook\e‘ approve
this. It would not be possible to complete such a gift by delivery
of possession: in the particular case delivery was made to a
person in trust for the donee. The donee’s assent was probably
assumed, and, under the English law, assent to a benefit has, in

. soms cases, been presumed where dissent was not expressed().

The Courts below should find with -reference to the foregoing
observations :—

1. Whether Kushal and her sisters, or any of them, declined
to accept the gift made by their father, or was unaware of its
having been made down to the time of his death ?

2. ‘Whether Kushal, acting on the resignation contained in the
deed of donation: by her father, held the lands embraced therein
from that time, or from any time, down to the moment of his
death either as her own individually or as hers jointly with her
sisters ?

3. Whether her possession having been once completed by the .

, addition; to” her physical detention, of a mutual assent, she ever

transferred such possession back amnn to her father ?

“(1) L. R, 61 A, 63, ' (2) Bom. H. C. Rep., 146, 4. C. J.
(3) Thompson v. Leack, 3 Lev., 284, quoted by Lord Mansfield in Zuylor

- v. Horde, 1 Burr. abt p. 124 ; per Abbott, C. J,, in Tomwnson, v. 1tckell3 B. & Ald. .

at p 37.
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4. Whether this' was done with or without the assent of her 1883

gisters, or any of them ; and, ] v BaI KUSHAL
. .
5. With what legal consequences ? : LARRMA
y MANA.

Three of the sisters—-Jéyba, Rupa, and Kadvi—are dead.
Jeyba’s husband claims no right, and she has left no children.
Rupa’s only son, Gluman, is dead, and no one seems to have come
forward to represent bim, Kadvi's daughter, Qomed, withdrew
from the appeal. With reference to these circumstances the

- Courts below should determine :—

6. - Whether the deed is to be construed as making a gift to the
daughters of the donor jointly, or to them severally, or as tenants-
in-common, or in what mutual relation, and with what conse--
quences on the claim of the plaintiffs. '

We direct that the findings be forwarded to this Court within
two months. Fuarther procesdings meanwhile adjourned. Fresh
evidence may be received on the new issues.

, | Case remanded.

APPELLATE CIVIL.

‘

Before Mr. Justice West and Mr. Justice Nanabhat Haridas. 1883

SHRIDHARNARAVAN (ORIGINAL PLAINTIFF), APPELLANT, v. ATMARAM  July 23.
GOVIND (0RIGINAL DEFENDANT), RESPONDENT,*

Insolvenoy— Mortgage—Secured creditor— Reoriver—Lhe Code of Civil Procedure
(det X of 1877), Secs. 352 fo 355,

A judgment-debtor, arrested and jmprisoned in execution, applied to be de-
clared an insolvent, and included a mortgage-debt in his application. Notice wag
igsued to the mortgagee, who failed to appear and prove his claim, and was conses

© quently omitted from theschedule prepared under section 352 of the Code of Civil

Procedure. A receiver was appointed undersection 854 ;the whole ‘of the pro-

- perty of the insolvent was made ovar to the receiver, including the nine fields”

mortgaged, which the insolveut held as tenant of the mortgagee, The receiver

gold one out of the nine fields to satisfy the creditors entered in the schedule,

and ultimately restored the vemaining eight fields to the judgment-debtor,

- The mortgagee then sued to eject the judgment-debtor for default in payment of
rent. The latter pleaded his discharge under section 355,

. - * Second Appeal, No. 373 of 1882,
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