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g Befare 8ir Charles Sargent nght Chief Justice, and Mr. Justice Nanabhm ‘
‘ " Haridas.
JOSHI KALIDAS SEVAKRAM PLAINTIFF », THE DAKOR
TOWN MU\HCIPALITY DEFENDANTS.*
Bom?my District Munwepal Act (VIof 1873), See. 11, 1. 1; Sees. 21 & 86-—Notwa

of meetw{/—-Promeum imperative, not merely directory— Illogal taw— Notice of

action for refnnd—!'mw within nhwh to brwy suit—Limitation—Jurisdiction of
Civil Court.
On the 18th of March, 1880 the Dakor Town Mnnicipality, acting under the

powers conferred upon them by the Bombay Act VI of 1873, convened a meeting’,

at which it was résolved to 1mpose a house-tax on the town; and also another’

meeting on the 2nd of Apnl 1880, at which a classification of the houses was m'xde, )

and the rates fixed, The Revenue Commissioner, N, D., on behalf of the- Govern:
ment, sanctioned the resolutions on the 2nd of June, 1880. Notice of the meeting
" of tha 18th of March, 1880, was not served on three of the commissioners, they
being absent at the time from Dakor,.and no notice specifying the business to
be transacted therein was posted up at the kacheri, as required by sec. 11, cl. 1
of the Act. K., a householder, sent a mnotice to the muﬁicipality on the 26th
of Januvary, 1881, impéaching the legality of the tax. On the 3rd of June, 1881,
he paid the tax, namely Rs. 2. for which he had been rated, and on the 6th of
January, 1882, he sued for a refund of the said sum from the municipality. -

Held that the suit was not brought too late to satisfy the requirements of
sec. 86 of the Act. When the notice of the 25¢h of January, 1881, was sent by
K., he had o cause of action against the municipality for anything done; no
~ notiee, therefore, such as is contemplated by sec. 86, was ever sent by K., and,

consequently, - there could be no final order on such notice from which the three
months prescribed by that section would run, g

The provisions.of sec. 11, cl. 1, as to notice of meeting are not dlrectory, but
obligatory ; and notice to all the commissioners of the meeting of the 18th of
March, 1880, being a material part of the machinery provided by the Act for im-

posing a legal tax, was a condition precedent to the validity of that ‘tax. Conse- .

quently, the resolution come to on the 18th of March, 1880, was not legal, and,
whether sanctioned or not by the Government, it always retained its inherent
defeot,

Section 21, which enables the Government to dxspose .of objections made to a
tax by the inhabitants of a town, ig quite consistent with the well-established
jurisdiction of the Civil Court to decide as to the validity of any fresh tax or
‘impost, and affords no sufficient ground for the conclusion that the intention of

" the Legiélature was to take away that jurisdiction. -

Quazre—Whether section 86 of the Bombay Act VI of 1873 applies to an action

for money had and feceived. ’ . ,

* Civil Reference, No, 7 ot 1883.
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THE INDIAN LAW REPORTS. [‘VO.L. Vit
1883 "3‘ Tas case was referred for the opinion of the High Court by Rav
" Josur Saheb R K. Desai, Second Class Subordinate Judge of Umreth,
SE:;‘;?{:E under section 617 of the Code of Civil Procedure (Act X of 1877).
v The municivality of Dakor was originally . established under

THE DAROR
Town Mouni- Act XXV of 1850, but subsequentl y: it . was created into.a town

CIPALITY,

municipality, consisting of official gmd non-official ‘commissioners,
under the Bombay District ‘\IunfcipqlAd ('B()mb"ly Act Vl of 1873),
with power to impose and levy taxes -on the inhabitants of that
town. The following are the sectxons of tbat Act matenal ior

+ the purposes of this case :— ', v W T o

- Seotion 10, CI. I—In town mumcxpahtxes the power and responsibility for
carrymg ‘out the purposes of thiz Act shall be vested m the president finally, and

in the vice-president subject to appeal to the pxesrdcnt either by the other com-

¥ missioners, or by the public, or any individual wnmdermg himself aggrieved :
provided that, in the event of the preSIdent or vice-president differing on any
matter from a majority of the  commissioners, he shall record in writing his
reagons for overraling their opinion,

‘Section 11, Ol 1.—Bvery municipality 'shall hold four quarterly gener:ﬂ meet-
ings in every year, on or aboub January Ist, April 10th, July 1st, and October
Ist, at which the commissioners shall meet for the transaction of general business,
The president, and in town municipalities the vice-president also, may, whenever
he thinks fit, and shall, upon a written requisition signed by mnot less than
one-fourth of the whole body of commissioners, call a special general meeting.
Seven clear days’ notice of quarterly general meeting and three days’ clear notice
of a special general meeting, specifying the timeand place of such intended meeting,
and the business to be transacted thereat, shall be circulated to the commissioners,

. ‘.'an}_i posted up at the municipz}l office, or local kacherd, or other public place.

o .sfctm"rz 2!, C1. 1.—Every municipality desiring from time to time to ~ibmpos;e any
tax, toll or other impost, for the purposes of this Act, shall give notice of such

Jntentmn, and shall in sach notice define the nature of the tax, toll, or other

imnost, the class of persons or property to be made hable thereto, and the amount
1o be imposed.

g Cl 2.—Avny inhabitant of the municipal district objecting to such tax, toll, or
1mpost may, within a fortnight from the date of the said notice, seed his objec-
v tiod in writing to the municipality, and the muanicipality shall take such ehjection
'iﬁtq' consideration, and report their opinion thereon to the Gevernor in Council.
Cl.3,—When a fortnight from the date of the said notice has expired, if no

such objections have been sent as aforesaid, or (where such objeetions have been

sent in) if in the opinion of the Governor in Council they are insufficient, the
Governor in Council may approve ‘of the provision for the said tax, toll, or impost
in the rules, and such tax, toll, or impost shall be imposed agcordingly,

" Ol 4.—The above provisions of this section shall not be applicable; in the first
instance, to munieipalities formed under Act XXVI of 1850 which the Governor
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" in Council may have constituted ag municipal districts under this"Aét} Inall’ 1883

‘such cases the taxes, tolls or other imposts which may have been in force under JosET
Act XX VI of 1850 shall continue in force unm altered or abohshed : K\L\,DAS

SEVAKRAM
t,
officers, or any persorr Achn undm their direction, for anything done, or mtended TR DAKOR

to be done, under this Act, ntil: the exmmtxon of one month next after notice in Tow~ MUNE-
CIPALITY.

Section 86.—No achon ehall be brought ngamst the mnmcxpahty, or any of their

writing shall have ‘been 'iehveled -or left at the office of the municipality, or at the
place of abode of the lntendui defend'mt statlnﬂ with reasonable particularity the
cause of action,/and the name and place of: abode of the intended plaintiff ; and
upon the trial of any such '\Ct\on the plammﬁ ghall not be permitted to go into
evidence of any.cause of actior, e\{cept SRCh as is stated in the notice so delivered ;
and, unless such notice be pxoved .the- Court shall find for -the defendant ;and
every such action %hall be commulced within three wonths next after the passing
of the final order by thé lelllClp‘ﬂlty, or officer having power to pass such oxdor,
and not afterwards ; and if any person to whom any such notice of action is glven '
shall, before action brought, tender sufficient amends to the plaintiff, such p}am.n‘.’f
shall not recover more than the amount “so tendered, and shall pay u11, costs
“jucarred by the defendant after such tender. i} : '
On the 14th of March, 1880, a circulai notice was sent round to
the commissioners by the secretary of the municipality, requiring
them to attend a special general meeting on the 18th of March,
1883. The notice reached all the commissioners except three, who
were at that time absent from the town, their whereabouts being
vnknown. The mnotice did not specify the business to be trans-
acted at the meeting, and the same was not posted up at the local
kacheri or other public place.

On the 18th of March, 1880, all those who had received the.
notice attended at the meeting, at- which a resolution vs(a‘s_:éas‘s_ed‘
‘that a house-tax should be imposed on the inhabitants of': "Déakor.
On the 2nd of April, 1880, another meeting, after dueé. notice. to
all the commissioners except one, -was held. It was axtended by
all who had notlce including two of the three commhsxonels who
had been absent at the meeting of the'18th of March, 1660 ‘The
remaining commissioner was still absent from the town, and’ could

¥

‘not, thelefoxe, be served with notlce of the mesting,
- The following resolutions, among others, were then, paseed 1
(1).  That five classes shuld be made of all the housesliable
to the tax for 1880-81 :— ‘
Firstclass to pay Rs. 5 on each house.
Second 5, . 5, -, 3 n
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1883 Third class to pay Rs. 2 on each house.

Josmr Fourth ,, 5 s B,
Sllit'\;ll{?{isu ) Fiﬂh » o 9 % i . )
THE B’AKOR {2). That the sum fixed for the last three classes of houses
T%‘l‘gsllfy‘\:l' ‘should be payable on the 1st of December, 1830.

(3). That a list of the houses in detail was to be prepared
by the vice-presid-nt and three other commissioners.

The plaintiff’s ‘name was placed in the third ‘class as liable to
pay a tax of Rs. 2 in respect of his house No. 101,

Ou the 16th of April, 1880, the: vice-president published a
* notification, whereby, after setting out the aforesaid resolutions of
the two meetings, he invited those of the inhabitants of the town
~who, 6bjected to the imposition of the tax to send in their objec-
tions in writing within fifteen days from the date of the notification. ‘

The objections received from some of the inhabitants, as well as
the opinions of the dissenting commissioners, together with the
proceedings of the two meetings, were all forwarded to the Reve-.
nue Commissioner, N. D., who, after considering the same, gave
his sanctjon by a minute dated the 2ud of June; 1880, for the levy
of the tax. A public notification was: posied in different parts
of the town, announcing that the tax had been sanctioned by the

Revenue Commissioner, -

On the 7th of January, 1881, the secretary forwarded a lettor

* to the plaintiff, informing him that his house, No. 101, was placed’
in the third class, and that in respect of it Rs. 2 had become pay-
‘able on 1st December, 1880, as house-tax for 1880-81, and that
the same should be paid within four days therefrom. In default
‘of payment he was informed that legal measures would be taken.

The plaintiff in reply sent a notice, dated the 25th of January,
1881, to the municipality, in which he stated that the resolutions
and proceedings before mentioned were illegal and unauthorized,
and the tax unnecessary ; that'the notice to him of the 7th of
Japuary, 1881, was contrary to law, and the lovy of the tax illegal.
He called upon the municipality to withdraw their notice of de~
mand, or he would bring an action against them for the purpose
of getting the said notice and the resolutions cancelled, and get-
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ting back the money which might be levied under colour of the
said resolutions and notice.

On the 3rd of June, 1881, he paid the tax, Rs. »2, and brought
an action againsé the municipality in the Subordinate Judge’s
Court at Umreth for refund of the said sum, Amorig other things
. he alleged that. the said tax was illegal, and that the sanction of
the Revenue Commissiongr to' the resolutions of the municipality
was obtained without the knowledge of the people of Dékor.

In their written statement th’e;municipality alleged that the tax
was ‘imposed by them in pursuance of the resolutions come to
at two meetings, duly held,. after notice, on the 18th of March
and the 2nd of April, .1880, respectively, and that the said resolu-
tions were in due course sanctioned by the Government. They.
farther urged that the plaintiff’s notice of the 25th of January, -
1881, was irregular, and that his claim for a refund was barred’
by section 86 of the Aet, inasmuch as it was not brought‘ within
three montbs from the date of his notice.

The Subordinate Judge raised a number of issues, most of
which he found for the plaintiff. He found, so far as is material
for the purposes of this case, that the special general meeting
of the 18th of March, 1880, in which the house-tax was resolved
" upon, was irregularly convened, and that section 86 did not apply
to a suit for a refund of the tax. The judgment then proceeded
as follows :— ‘ o o ‘

“ Considering that the suit, being one for money had and received
by the defendants for the plaintifi’s use, is cognizable by a Court
of Small Causes ; that, being one for a sum less than Rs. 50,
it comes under my jurisdiction as a Small- Caose Court Judge,
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" and, as such, my decision on it is final ;and that some. of the -

points involved in it are not free from aoubt ; I deem it necéssary ’
to refer the following points, under section 617 of the Civil
Procedure Code, 1882, for the decision of the High Court :—

“%(1.) - Whether the irregularitieé in the procedure of the de-

fendants, as found above, in the imposing and the levying of

~the house-tax in the town of Da’,kor are sufficient to entitle
the plaintiff, an inkabitant of that town, to claim to recover

\
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back the amonnt levied from him as the house-tax for bis:
house ? ‘

“(2.) If so, s the claim barred by the provisions of section 86

of the Bombay Act VI of 1873 ?”

He found in favour of the plaintiff’s claim, subject to the opinion’
of the High Court upon these two points. »

The case was ‘argued on these two pomts on the 5th and €th
of April, 1883.

Vicedji and Rav Sdheb V., 7. Ku ttla; for the def'endanfs —The
Bombhay Act V1of 1873, sec. 86, bars the suit. The three months
after the *final order ” within which the suit isto be brought
ought, in the events which have happened, to be counted from the

* date of the Government sanction, ie. from the 2nd of June, 1880;

and the plaint was filed on the 6th of January, 1882. The Sub-
ordinate Judge erroneously held that the section did notapply toa

. snit for money had and received. The latest case on the point is

that of Waterhouse v. Keen (1), which decides that actions in ass-

_ umpsit for the recovery of illegal tolls must be brought within the

time limited by the Statute under which the tolls wore lovied. As
to the validity of the tax, the question depends entirely on the
construction -of section '11 of the Act. It is directory, and not
imperative. There are no * nullifying words” in that section, i.e.
words stating, in effect, that the tax would be void in case the
notice for convening the meeting, which imposed the house-tax,

* did not reach each and all the commissioners— Pearse v. dorrice(2);
The Queen v. Ingall(3). See also Inwre Union Hill Silver Com-

pany, Limited (4). The meeting of the 18th of March, 1880, was
dualy notified toall such commissionersas were in the town at that
time. Three had left, and their addresses were not known ; there-
fore they could not be served. Two of the three did, in fact,

* attend the subsequent meeting of the 2nd of April, 1880, aud voted

for the levy of the tax without any objection. Morecver, what-
ever défect there might have béen in the service of the mnotice, was
cured by the snbsequent sanction of Gevernment, whose power to

“impose. the. tax was not taken away by the Act.

(1,4 B. &0, 200, (3 L. R, 2Q.B. D, 199,
) 2A/&E, 8% : (4) 22 L. T. N.s., 400,

'
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.+ Farran, with G. K. Parak, for plaintiff.—Section 86 applies to
actions in torts and trespass only. It does notapply to actions
in assumpsit—TIrving v. Wilson(1) ; Wallace v. Smith(?). The tax
having been levied under compulsion, article 12 of the Limitation

© Act (XV of 1877) applies. Section 11 as to notice of meeting is obli-

gatory, and must be strictly complied with— Howard v. Bodington(5),

Due notice was: a condition precedent to the Validity of the reso-

lutions come, to at the meeting of 18th of March—TZhe Queen v.

Chorlton Union(®) 5 King v. Newcomb(®) ; and Sibbald v. Roderick(®).

- - By Cur: adv. vull.
On the 3rd May the following judgment was delivered by

SaRrGENT, C. J.—The questions referred to the Court arise out:

of a plaint filed by a householder of the town of Dakor, seeking
to recover from the municipality of that-town the sum of Rs. 2,
which he alleges to have been levied from him in ‘payment of a

house-tax illegally imposed on the inhabitants. The first question -

is, whether the plaint is barred by section 86, Act V1 of 1873,
- under which Act the tax was imposed and levied. That section
provides that no action shall be brought against the municipals
ity for anything done, or intended to be done, under the Act,
until the expiration of one month after a notice in writing sta-
ting with reasonable particularity the cause of action ; and every
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such action shall be commencéd within three months next after |

the passing of the final order by the municipality or officer having

power to pass such order, and mnot afterwards. It appears that

the plaintiff, on receiving a bill from the secretary . of the muni-
cipality demanding payment of Rs. 2 in respect of the honse-tax
in question, sent a notice to the municipality on the 25th January,
. 1881, stating that the house-tax was illegal, and that if the Rs. 2
were levied from him, he would sue the municipality for a refund ;
but it was not until the 3rd June, 1881, that he was compelled to pay
the Rs. 2. No subsequent notice was sent. The present suit was filad
on the 6th Janaary, 1882. Now, the above dates show that when
the notice of the 25th January, 1881, was sent by the plaintiff, he
bad no cause of action against the municipality for anything done

(1) 4 T. R., 485. - (4)L.R,8Q.B,5
- (2) 5 Bast,, 115. (5) 4 T. R, 368.
(3) L. R., 2 P. D, 203, (6)114. & B, 38,
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and that, therefore, no notice, such as is contemplated by section
86, was ever sent by the plaintiff, and that, consequently, there
could be no final order on such notice from which the three months
would run within which the present suit should have been brought.
Nor is there anything in the case to show that it was agreed
between the parties that the notice of 25th January, 1881, and the

* letterof the vice-presidentin February, 1881, djrecting the secretary

to enforce payment of the bills; should be ‘treated as a notice and
final order for the purposes of section 86. The defendants cannot,
therefore, establish their plea, that the suit was brought too late,

~ even assuming that the present action fell within section 86, as

to which the authorities are very conflicting, although they might

“ "well have pleaded that the proper notice required by section 86

had not been given them,

Passing to the merits, the question to be determined is, whether
the house-tax was legally imposed. The principal ground of
objection is that notice of the meeting of 18th March, 1880, was
not served on three of the commissioners who were absent at the

. time from Dakor, and that no notice, mentioning the business

to be transacted, was posted up at the kacheri, as required by
section 11, cl. 1. 1t is not in dispute that the above irregu-
larities were committed in convening the meeting of the 18th

‘March, 1880 ; but it was contended that the provisions of that

section were only directory, and that the non-observance of them
did not invalidate the tax, and that, in any case, the tax could not
bb impeached after it had been sanctioned by (Government. As
to the latter contention, section 21 doubtless gives an inhabitant
an opportunity of objecting to the tax, and having that objection

_ disposed of by the Governor in Council, whose approval is indeed

required in all cases before the tax can be entered in the rules,
as provided by section 14, cl. 2. But such a provision (even
if it be not thought' to be confined to deciding as to the wisdom
and advisability of imposing the tax) is quite consistent with the
well-established jurisdiction of the Civil Court to decide as to the
validity of any fresh tax or impost, and affords no sufficient ground
for supposing that the- intention of the Legislature was to take
away that jurisdiction, ‘
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In Attorney General v. Southampton(l) the Court held that the
power given to the poor law commissioners,” by statute, to deter-

~mine the propriety of the application of the poor rates, did not pre--

vent the Court of Chancery from issuing an injunction to restrain
their misapplication ; and so in Shaftesbury v. Russell(?) it was held
that an Act, which provideﬂ that any question arising upon a dis-
tress should be determined by a commissioner of taxes, would
not thereby take awﬁ'y"fhe jurisdiction of the superior Court to try
an action of illegal distress. Passing to the question whether
the provisions of section 11 are directory or obligatory, we cannot
do better than refer to the remarks of Lord Penzance in Howard

v. Bodington(®: “There may be many provisions in Acts of Par-:

liament, which, alfhough they are not strictly obeyed, yet do not
appear to the Court to be of that material importance to the
subject-matter to which they refer, as that the Legislature counld
bave intended that the non-observance of them should be followed
by a total failure of the whole proceedings. On the other hand,
there are some provisions in . respect of which the Court would
take an opposite view, and would feel that they are matters which
must be strictly obeyed ; otherwise the whole proceedings that
subsequently follow must come to an end. Now, the question ig,
to which category does the provision in question in this case
belong ?”’ o

Now, in the present case, the Act provides a certain machinery
by section 21 by which a legal tax can be imposed on the commu-
nity ; and as Mr. Justice Holloway remarks in Leman v. Domoda-
raya (£): “There is no provision for taxing at all otherwise than
by the prescribing of the machinery.” It follows, therefore, that
such machinery must be applied, at any rate in all its essential
particulars ; and can any one doubt that notice to all the mems
.bers of the local public body, in whom the power of taXing the com-
" munity is vested, of the meeting at which such power is intended
to be exercised, as provided by section 11,¢l. 1, is a material
part of such machinery, and a condition precedent to the validity
~of the tax. In other words, no legal resolution was come to on
the 18th March, 1880, by the commissioners, which, on  receiving

(1) 17 8im., 6, (3) L. R, 2 P. D.at p. 210.
(2) 1B. & C,, 666, ", )L L R, 1 Mad, at p. 162.
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the sanction of the Governor in Council, wonld, by section 11,
cl.8, acquire the force of law. Whether sanctioned or not by
the Government, it retained its inherent defect. ‘

Scadding v. Lorant 1), where the Queen’s Bench quashed a
poor rate, is a good illustration of the strictness with which the
Court requires the machinery provided by the Act to be complied
with, It was said, indeed, that -although such a provision as to
notice might, under ordinary circumstances, be material, it ought
not to be so regarded in the Act of 1873, which gives power, by
section 10, to the president and ‘vioe-président to overrule the
majority of the commissioners. This was not done on the present
,occasion ; but in any case it would be impossible, we think; to hold
“that snch power could be legally exercised until the provisious of
the Act had been complied with for determining the wishes of
the majority. However, two of ' the absent commissioners were
present at the special meeting on the 2nd April, and took no
objection {o the resolution. But the business to be transacted
at that meeting. was not the question whether a tax should be
imposed, but the classification of houses, and the fixing the amount
of rate, in execation of the resolution come to at the previous
meeting. We must, therefore, hold that the tax was illegally
imposed, and that the plaintiff’s suit was not barred. Defendants
to pay plaintiff his costs of this reference.-

(1) 13 Q. B, 687.

‘

APPELLATE CIVIL.

Before Mr, Justice West and Mr, Justice Nanabhai Haridas.
KASHINATH MORSHETH, APPLICANT, v. RAMCHANDRA
GOPINATH, OPPONENT.*

Res _;m?wa ta——Attachment application to remore— Removal of attachmmt unknorwn
to applicant— Failure of application—Second attachment—Second application to ‘
remove—New cause of action., [

The plaintiff, mortgagee in possession of certain property, applied for the re-
moval of an attachment placed on'it by the defendant in execution of a decree

" against a third party. In default of payment of court fees by the defendant the

-attachment was removed, but in ignorance of this fact the plaintiff's application
was proceeded with, and ultimately ‘rejected. The plaintiff then brought a suit

* Extraordinary Civil Application, No, 71 of 1882,
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