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of the Privy Council in Fattehcand’s case cannot apparently now
be held to govern such a case as the present. Iadhere, therefore,
to the decision already given at the hearing as regards the
admissibility of the bargain-paper on which the present suit is -
brought.
Attorneys for the plaintiff—Messrs. Macfarlane and Edgelow.
Attorney for the first defendant.—Mr. Pestonji Kavasji. 4

Attorneys for the second defendant.—Messrs. Smith and Frere.

APPELLATE CIVIL.

Before Sir Charles Sargent, Enight, Chief Justice, and Mr. Justice Kemball,

ISHWARDAS JAGJIVANDAS, FOR HIMSELF AND AS GUARDIAN oF HIS
"NepHEW MANRUEHLAL GULABDAS AND ANOTHER, APPLICANTS, ¢.
DOSIBAI, Wipow: oF JEHANGIRSHA ARDSHIR, FOR HERSELF AND AS
LEGAL REPRESENTATIVE OF HER DECEASED MOTHER-IN-LAW, BAT AVABAI,
Wipow oF ARDESHIR DHANJISHA, OpPoNENT.*

Agard—Act VIII of 1859, See. 327—. Judgment and decree— Execution— Act X of
1877, Sec. 526— Limitation—Act XVof 1877, Sched. 11,7 Art. 178— Estoppel.’

At the request of the applicants, the lower Court filed an award on the 20th
December, 1866, but no judgment was passed in terms of it, Several applicatiohs
for execution of the award were subsequently made and granted, The last appli-

cation was made in 1880, and was rejected on the ground that there was no decree

to execute. The order was confirmed by the High Court on appeal. The appli-

‘cants then applied to the lower Court to pass judgment in terms of the award.

The Court rejected the application as barred under the Limitation Act XV of 1877,
gched. 11, art. 178, The applicants appealed.

Held by Sargent, CJ., and Kemball, J., that, looking to the provisions of the

'Codes of Civil Procedure of 1859 and 1877 with respect to the filing of awards

in Court and the proceedings thereon, it appeared to be the duty of the Court, under”

" both Codes, to proceed to pass judgment according to the award as soon as_ it was

ordered to be filed, without waiting for any application that that should be done,

. though such application was, as a matter of practice, usual ; and that being so,
. such an application was one which, under the authority of Kylasa Goundan v.

Ramasami Ayyan (1) and Vithal Janardan v. Vzthtywao Putlajirav (2), was not )
within the contemplation of the Limitation Act.
Held, further, that the same effect should be given to the language of section 327

" of Act VIII of 1859 and section 526 of Act X of 1877. The expression “may be

e

* Application under Extraordinary Jurisdiction, No 20 of 1883.
(1) L. L. B, 4 Mad,, 172, (2) 1. L, R,, 6 Bom,, 568,
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enforced” in the concluding part of section 327 ought to be read as “shall be
enforced” as far as it applies to the Court, although the enforcement by execution
of the decree must always, of course, be permissive, as regards the plaintiff, *

By Melvill and Pinhey, JJ.—Before effect can be. given to an award by execus
tion proceedings, there must be a judgment according to the award and a decree
following thereon, .

A judgment-debtor, against whom an order for “execution has been obtained
behind his back, is not estopped from afterwards contending that there exists
no decree which can be executed. - R

Tais was an application, under the extraordinary jurisdiction
of the High Court, -against the decision of Kban Babadur B. .

Mody, First Class Subordinate Judge of Sarat, in Suit No. 864 of

1866. o g

Ishwardas with his brother and two nephews had a claim for a
considerable sum of money against the opponent Dosibai. On
the 18th October, 1866, the matter in dispute was referred to cer-

 tain arbitrators, who made their award on the 3rd December fol-

lowing. The applicants presented the award in the Court of the

Subordinate Judge of Surat, who filed it on the 20th of the same

month. Subsequently, from 1867 to 1877, the applicants made
several applications to the Court from time to time for the execu-
tion of the award which were granted. They mude their last
application in 1880. The Subordinate Judge (Mr. Mangeshrav
" Balvant) rejected it, on the ground that there had been no judg-

ment according to the award, and, therefore, no decree for exe-

cution. The applicants appealed to the High Court. ‘

The appeal (No. 46 of 1881) came before Melvill and Pinhey,
JJ., on the 20th September 1882.

' Nonabhai Haridas (Government Pleader) for the appellants.—
The lower Court was wrong in holding ' that the-award, which was
duly filed in Court under section 327 of Act VIII of 1859, could
not be executed as a decree of the Court. It became such a

" decree when it was filed. The Court and the parties themselves
“have regarded the award as a decree for more than fourteen years,
and execution has from time to time been taken out against the
respondent on that understanding. No objection was then taken
that there was no decree. It was taken for the first time in 1880,
The objection, at best, is purely technical, and ought not to be
allowed. The respondent is mow estopped from raising it. The
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learned pleader in support of his axgument cited Mungal Pershad
Dichit v. Grija Kant Lahiri(1).

Shantaram Narayan for the respondent.

MeLvirL, J.—We are of opinion that the decision of the Sub-
ordinate Judge is correct. Before effect can be given to an award
by execution proceedings, there must be a judgment according to
the award, and a decree following thereon ; and in the present
case there has been meither. [t is true that certain proceedings
have been taken from time to time to enforce the award ; but the .
record of those proceedings does not show that the defendant had
any notice of them, with the exception of those taken upon the
Application No. 649 of 1877, in which the order made against the
defendant was set aside in appeal. This circumatance distin-
guishes the present case from that of Mungal Pershad Dichit v.
Grija Kant Lahiri(1), by which it was argued that our decision -
ought to be governed. In that case a notice had been served on -
the judgment-debtor to show cause why the decree should not be

,executed agaiost him ; and upon his failing to appear, an order

- was made against him, which not having been appealed against,

or set aside, had the effect of res judicata in regard to the point of
limitation. We do not think that it follows from that case that
a judgment-debtor, against whom an order for execntion has been
obtained behind his back, is estopped from afterwards contend-
ing that there exists no decree which can be executed.

On. the 28th September, 1882, Ishwardas and his néphews ap- -
plied to the Subordinate Judge of Surat, praying that the Court

. would. pass judgment in terms of the award dated .the 3rd

December, 1866. The Subordinate Judge Mr. B. 1. Mody rejected-
the application as barred by limitation.

Ishwardas and his nephews then app]:ed to the ngh Court
under its eXtraordmary jurisdietion, -

The application was heard by Sargent, C. J.,and Kemhall J on

~ the 18th and 25th April, 1883. The prlnmpal qugstlon argued was

‘whether the application of 28th September, 1882, was affected by
any provision of the law of limitation.

() L.R,81 A, 123; 8.C, L L. K, 8 Cale,, 51, '
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Latham (with him Pandurang Balibhadra ) appeared for the
applicants.

Inveramty (with him S/Lantamm Narayan) appeared for the op-
ponent. = . .

The arguments of counsel and the cases cited by them ate fally
dealt with in the judgment of the Court.

-Sarcext, C. J.—The question in this case arises out of the
follewing facts. At the close of 1866, the applicant having

called on the opponent, as the representative of one Ardeshirji

Dhanjisha, for the smin of Rs. 1,15,068-14-2 as the amount of six
instalments alleged to be dne on two mortgages exzecated in
the Samvat years 1889 and 1903, the matter in dispute was sub-
mitted by the parties on the 18th October, 1866, to arbitration.
The arbitrators made their award on 3rd December,- 1866, and- the
same was filed by the First Class Subordinate Judge on 20th De-~
dember, 1866. Several applications for execution of the award
were subsequently made and granted. The last darkhast; how-
ever, No. 19 of 1880, was rejected by the Subordinate Judge, Rav

' Bahadur Mangeshrav Balvant, on the ground that no judgment

had been passed in terms of the award, and that there was no

decree to execate.
firmed by the High Court, on appeal, on 28th September 1882.

- Whatever differences of opinion may have existed as to the pro-

~per mode of procedure ander section 327 of Act VIIL of 1859, and

the corresponding section 526 of the Code of 1877, it must be
considered to have been well settled in this High Court, at the
latest since the circular order was issued in 1880, that the proper
course is to- have judgment passed in terms of the award, to be
followed by decree, as provided by section 325 of Act VIII of
1859. The applicants, finding themnselves arrested in their execu-

* tion proceedings, applied to the Subordinate Judge to pass judg- -

nient in terms of the award, but he refused the application on
‘the ground that all the proper parties were not before the Court,
and also that it was barred by article 178, schedule II of the
Limitation Act, XV of 1877, not having been made within three
. years from the 20th December, 1866. With respect to this second

.ground of refusal, it was contended for the applicants that the

The order . rejqcting the darkhast was con- |

'
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application to file the award became converted into a suit by . the
direction contained in section 327 of Act VIII of 1859, that the
application ¢ shall be numbered and registered as a suit between
the applicant as plaintiff and the other parties as defendants.”
It was argued also that the provisions in section 325 as to the
Court passing judgment in terms of the award and a decree fol-
lowing on it are incorporated in section 327 by the words of the
latter, which enable the'award when filed to be ¢ enforced as an
award under the provisions of the chapter,” and that it was the
duty of the Court to pass judgment oo the award after it had
been filed, or, at any rate, that it was not necessary for the Court
to be set in motion in order to do so, and that in either case, and

“whether the application was or was not converted into a suit

the application to pass jadgment was not one within tbe contem-
plation of the second schedule of the Statute of Limitations of
1877. In Shree Ram Chowdhry v. Dinobundhoo Chowdhrg (1) and
Mana Vikrama v. Mallichery Kristnan Nambudri(?) it was held
that an application to file an award, under section 525 of the Civil
Procedure Code of 1877, was only converted into a sait for.
adminisiration purposes and for classification of business of . the .
Court, and that an order refusing to file an award was not ap-
pealable under the Civil Procedure Code of 1882. . In- Ramadhin v.
Mokhesh'3), however, an order made by the Court, previous to pass-

- ing judgment according to the award, was held to be not appeal-

able, because it was only an interlocutory order in a suit, and not,

included in section 588, Act X of 1877, thus showing that the.

Court regarded the application as a suit, after it had been regis-
tered as such, for other purposes than mere classification.  Both
Mr. Justice Pontifex, and Mr. Justice Field, in the judgments in
Slree Ram Chowdhry v. Denobundhoo Chowdhry(D), rely  on the
absence of similar words to those which are to be found in sec-
tion 331, viz., that the Court shall *proceed to investigate the -
claim in the same manner and with like power as if a suit for
the property had been instituted by the decree-holder against
the claimant under the provisions of Chapter V,” The learned
Judges say that these words would have been uhneqessary if - the

(1) L. L, R, 7 Calc, 490, . (2) LL. R, 3 Mad,, 68,
(3 LL. R,2 AL, 471 :
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effect of the words, * shall be numbered and registered as a suit”,
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were to convert the application into a snit to all intents and pur- JIswwarpas

poses. . Assuming that to be so, we think that ‘the same effect
should be given to the language of section 327 of the Code of 1859,
" and. that of section 526 of the Code of 1877. In both cases the
object is clearly to explain the course to be pursued ; and whether

the Court be told to proceed to investigate the claim in the same -

manner as if a suit had been instituted, or that it shall order the
award to be filed, and that the award “shall take effect” as an
award made under the provisions of this chapter””—that is, as ap-
pears by section 522, by “judgment being passed according to
the award followed by decree” (a term only applicable toa pro-
ceeding in a suit)—the effect of  such directions, in construing
the words “ shall be numbered and registered as a suit”’, ought, we
- think, to be the same. The present case, however, arises under
“section 327 of the Civil Procedure Code of 1839, in which the
language is “that if no sufficient cause be shown against the

award, the award shall be filed, and may. be enforced as an award |
" made under the provisions of this chapter.” These latter words

have been. construed by this Court, and indeed by most Conrts,
‘as directing that the same procedare should follow as in the case
of an award under section 826. The conclusion to be drawn as
to the meaning of the words “shall be numbered and registered
ag a suit” is necessarily the same. ~Moreover, in construing a
~ code of procedure, we ought, we think, to give the framers' of
it credit for using a particular‘form.of words in the same sense
throughout the Code, -unless the context clearly shows that it was
intended to be used in a different or more restricted sense. As
" we do not find any. evidence of such intention, either in section
327 .of the Code.of 1859, or in sections 525 and 526 of the Code
of 1877, we think that the view taken by the Allahabad High

Jourt is the correct one, and should be followed. If, then, the .

application be regarded as a suit, the proceedings in which,
according to section 526 of the Code of 1877, are to be identical,

after the award has been filed, with those provided by section -
522, it would appear that it was the duty of the Court to pro-.

ceed to pass judgment according to the award as soon as it was

~ordered to be filed. . Now, it may be that it would be usual, as a

\
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matter of practice, for the plaintiff to ask the Court to pass judg-
ment according ,to the award ; but looking at the language of
section 325 of the Civil Procedure Code of 1859, and of section
522 of the Code of 1877, we cannot think that any application
would be necessary. The validity of the award had been either
not disputed, or bad been established-—see Dandekar v. Dan-
dekars{1)—and all that remained to be done was to pass judgment
according to the award, and an application to do so was no more
necessary than it would” be to ask the Court to  promounce
judgment” after it has tried a suit on its merits, as it is enjoined
to do by section 198 of the Civil Procedure Code. If this be a
correct view of the duty of the Court, we think that any appli-
giaﬁion which may be made to it to pass judgment can only be re-
garded as drawing the attention of the Court to the provisions of
the section. We agree with the ruling of the Madras Court in

Kylasa Goundan v. Ramasami Ayyan{2), followed\by this Court
in Vithal Janardan v. Vithojirav Putlajirav(3), that © the'provi-
sions of the Limitation Act relating to applications” must be held

"o apply to applications for the eXercise, by the authority to-

which the application is addressed;‘of powers which it - Would not

be bound to exercise w1th0ut such application”, and are, there-r'
fore, of opinion that the’ apphgatlon in this case was not one |
within the contemplation of thé Stdtute. It was S‘lld however,

that the-language of section’ 327 of the Code of Civil Procedure-
of 1859, under which this case falls, is different from that of sec-.

tion 526 of the Code of 1877, We tlnnk however, that lookmg )
at sections 325, 326 and 327, the words in question must be con-: ‘
strued so as to agree with what is expressed by the latter words
of section 326, where it is said that the  provisions of the chapter
should-be applicable to the enforcement of the award”.” In other.

~words, the expression “may be enforced ” ought, we think, ‘to. be

read as “shall be enforced”, so far as it applies to thq Court'

‘although, of course, the enforcement by execution of-the decree
~ would be permissive, as regards the. plalntlff We think, there-

fore, that the difference in the language of section 327 of 'the
Code of 1859 cannot affect the conclusion- aquady arrived-at on

(1) I. L. R, 6 Bom,, 663. : , (2) L L. B, 4 Mad., 172
3) L. L. R., 6 Bom., 586,

AN



YOL. VIL] BOMBAY SERIES.
sections 522 and 526 of the Cods of 1877, and that the p]aintiﬁ';
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.application, to pass judgment according to the award, was not one T—

within the contemplatlon of the Statute of Limitations.

Woe have been asked to allow the defendants leave to show
cause against filing the award, on the ground that they were only
served with notice on 18th December, 1866, and the award was
- filed oun the 20th December, 1866. It is not, however, denied
that the 20th December was the day named in the notice ; and

we see no reason, and after the lapse of sixteen years during which
time the above objection has never been taken, although the
award has been several times exeznted, we should certainly not
be disposed, even if we had the power which may well be doubted,
to interfere with the filing of the award.

The Subordinate Judge must, therefore, be dlrected “to pro-

ceed to pass judgment according to the award” to be followed by -

decree, and to afterwards proceed to dispose of the plaintiff’s
darkhast 1eJected on 28th September, 1882. We do not think
‘we”,ought*to accede to plaintiff’s application that such decree
* should be made nunc pro tunc, as the delay cannot, we think, be
said to be the exclusive act of the Court.

~Parties to pay their own costs of this application.

De"ee reversed and case-remanded.

EY
.« .

-APPELLA’I‘EVC_I.VIL.

Bofore Mr. Justice West and Mr. Justwe Nanablmz Haridas.

ANANDRAV BHIKAJI PHADKE AND THREE OTHEES (ORIGINAL PLAIN-
TIFFS), APPELLANTS v, SHANKAR DAJI CHARYA AND TWELVE OTHERS
N \ORIGI\JAL DEFE\IDANTS), RESPONDENTS *

Uaste—Smt Jor vight to exclusive wor. slnp—-—Nnn joinder of parties— Chitpavans—
Palsices—metutwn—Sectwn 21 of Regulation IT of 1827— (szl Procedure
Codes Act Vl[I of 1859 and det X of 1877, Sec. 30.

Four persons “of the Chltpavan caste brought a suit in 1876, allegmg that they

and the members of their caste, in common with certain obher castes, possessed the
exclusive right of entry and worship in the sanctuary of a temple, and that the

* Second Appeal, No. 248 of 1882,
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