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APPELLATE CLVIL..

\ . 7 .
Before Mr. Justice Melvill and Mr. Justice Pinhey.

MADHAVRAV DESHPANDE (ORIGINAL DEFENDANT), APPELLANT, ¢,
RAMRAV DESHPA\'DD (ORIGINAL PLAINTIFF), RESPONDENT.* 1882
Arbitr atwn——onm d—Allmwnce for mainteniancein perpetuity—Effect of award— September 18,
Bnforcing an award beyond lzfetnhe of parties. | )

The plamtlﬂ and the defendant weres membels of a deshpande family in .
Khandesh. An arbitration award, dated 1838 which was assented to by the
ancestors of tha parties, provxded that the defendant’s father should continue to
hold the deskpande vatan, and pay # certain allowance to the plaintiff’s hther and
two uncles, ainless they should see fit” to'make a partition. The . plamtlﬁ alleged
‘that the allowance, as ﬁxed was payable iri-"perpetuity, and was paid till 1864-5,;
when it was stopped, and praﬁed for a decree declaring him entitled to it and

vy

arreats for eleven yeals. -
« Held that eﬁect could not be ngen to the award as a deexee, as no Court would

pass a decxee ﬁxmo" a gra.nt df maintenance in perpetmty “that an allowance fixed
bya decree as mamberance was o unarﬂy hable to be vaned on the party ordered
“to pay it showmg éir cumstances rendegmg it equltable to imake the variation ; and
that thelebemg no reason to suppose that the arbltrators had any lde"t of ﬁxmg ‘the
allowance for a lonfrer pemod than the life-time of the partles, and all those paxtles
bemg dead 10 efEect could a,nyJ 1onge1 be given to the award, )

.

THIS was a second a;ppeal from the ‘decision of Rao thadur
deal Govmd Ph'ttak Subordmate Judge (First Claes) of Thana
at’ Nasnk, amendm _the decree of Rao Saheb My 8. Kulkarnl,
Subordmate Judge (Second Olass) of Thengoda. hS

ThlS -action was, 'instituted” by - ‘the’ plalntlff to: enforce an arbi-.
tratlon award and recover arrears ofa’ cash allowance al]egmo-
that the plamtlff and the defendant were, the vatandar  kango
deshpandes of prant Baglan, in_the Dlstrlct ‘of Khandesh ; that
‘ the vatan property -was -undivided that by an qrrangemenb
eﬂ'ectnd through arbltmtors, who made an award assented to
“by the ‘ancestors of both . thie’ plamtxﬂ' -and the - defend'mt - it- 'was
settled that the ‘entire family:property, with ‘the eXceptlon of the
incomme of .a m'xhal ca Hed: W'arae pertaining to the vatah; was to;
remain in the defendant’s possession ; that the- plamtxﬂ"’s branch of
the f‘umly was to- retam possession of the’ Warse Mahal- income
amountlng to Rs: 80 - per annum, and to’ ‘receive, annually from ‘the
defendant 8 farmly a cash allowance sufﬁcwnt thh the above sum

Lt ’ * Second Appeal, No. 528 of 1881._
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. 1888 " to make up the sum of Rs. 401 ; that the balance of Rs 321 was
Mapsaveav. anpually paid to the plaintif’s family up to the end of 1864-65,
DuSHPANDE when it was stopped ;and that arrears for eleven years from

D&iﬁiﬁgn. that year up to the date of Suit.1877 were accqrdingly due.

“ The defendant, amongst other things, contended that the
amount fixed by the arbitration award was not payable in per-
petuity, that the arbitrators had no power to fix a maintenance
allowance in perpetuity, and any assent of the parties to the
award would not bind their heirs, and the award: was, therefore,
invalid and mcapable of enforcement

Both the lower Courts held +he dW‘lld to-. be enforceable and
that Rs. ‘8,531 'were due”as arrears. The Court of first instance
decreed this sum with interest for eleven years; but the Court of
appeal refased this part of the claim, and -allowed interest from
the date of suit. to the date -of payment only The defend«mt
appealed to the H]gh Court.

Pandurang Bahbhadm for the appe]hnt—-—A dxspute havmg
arisen in the family to which the parties belong, a reference was
_made to arbitrators, who in 1838 determined that the defendant’s.
father should pay to the plaintiff’s father: and two Vunclés an
increased allowance in consideration: of ,the increase in the-
number of members in their branch of the family, and ¢ that
thenceforth there should-be mo farther disputes or demands:
. between the parties, junless at any time they “should see fit to
" make a partition.” This ‘clearly shows that the parties to- the.
award as well as the arbitrators contemplated partition. at a
future time, and that the award was not to' be of a perpetual
nature. The agreement entered into by the" defendant’s father-
could not, after his death, bind the'defendant. The father of the
deferidant was not dompetent to create a charge upon. ancestral
immoveable property in favour of persons who in reality possessed
no title to if, especially as the defendant, ‘who "was of full age, gave.
no assent to his father’s agreement. - The reason for which the arbi--
trators gave -to the plaintifi’s branch of ‘the family an. increased.
allowance was that the members of the branch had increased.
That reason no longer holders good now; as the plaintifPs branch,

- consisted of only four ‘mémbers. An‘amount for maintenance

W



VOL. VIL]  BOMBAY SERIES.

_ must always vary according to circumstances, and no Court would
" decree an invariable sum’ for mamtenanca The plaiatiff’s swit

must,. therefore, fail, ’ :
Shantaram Naragan. . for the respondent.—According to. the

rules of Tnda law, contracts. entered into. by the- father are -

binding on the son. if they are- not illegal or immoral, An
‘agreement entered into between co-parceners to-avoid litigation,
"was valid and founded on good consideration, even though the
_person claiming under it was entitled to nothing. .The defendant’s.
father was the managing member of the family, and the pre-.
sumption is that he effécted: éhe.agr'eement for the- benefit of the-
family. This presumption is strengthened in the present case
by the fact found by the-lower Courts that the agreement had-
been acted upon from 1838 to 1865. The parties contemplated.
that the disputes between them.should be at rest for ever, -and

that no further demands should be made. Maintenance was.

only an ostensible object for which the amount was. settled.
Had it been. otherwise, there would: have been an:express. pro-.
vision in the agreement, stipulating that the allowance should-
be diminished in proportion to-the expenses.of the families of the-
graptees, or that it shonld totally cease in case of there beiug no.
_necessity for its ‘continuance. The defendant undoubtedly under-
stood the plaintiff’s right to be an absolute right to receive the
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allowance in- perpetmty, or-he would not have paid it for twenty- |

seven years. At any rate, the plaintiff does not lose his right te.

elaim partition. The lower Courts were, therefore, right..
Mervin, J.~—PFhe arbitration: award of 1838 (exhibit No. 2),.
which was assented to by the ancestors of the parties, provided:
that Narsinh Khanderav should continue to. hold the desh~.
pande vatan, and should. pay an increased allowance to the
plaintiff’s father and two uncles. The plaiﬁtiﬁ‘"s‘ case is- that the-
allowance so fixed is payable in: perpetulty, and he accordingly

.gues to recover it bys virtue of the award. Assuming, but by no-

" means deciding, that the ancestor of one-of the parties. had power
to bind his deséendants to pay a fixed allowance in: perpetuity,
and that the ancestors of the other party had power to bind their

- ‘descendants to be content with such allowance, however their

" circtimstances might alter, yet we do not think that we should’ be
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hasty to assume such an intention, and we certainly find no trace
of it in -the arbitration award. The award shows that there
already existed an arrangement, which, as stated in Shidojirav v.
Naikojirawv(1), is a common one in d’es/zpande families, by which
the eldest member takes the whole wvatan, giving to the other
members certain revenues or allowances for their maintenance.
A dispute had arisen among the parties in consequence of .the
increase in the number of members of the plaintiff’s branch of the
family, and a suit had, consequently, been brought against the

- defendant’s father, the friendly settlemnent of which suit was the

ohject of the reference to arbitration. As already stated, the
arbitrators determined that Narsinh should pay an increased
allowance to the three brothers, the father and uncles of the
plaintiff, so as to bring up his income to Rs. 401 per annum, and

that thenceforth there should be no further disputes or demands

N

between the parties, unless at any time they should see fit to
make a partition. Whether rightly or wrongly, the arbitrators
recognised the existence of a possible right to partition ; bat the
only question which they decided was that Narsinh should pay
an increased allowance to his relatives, because their family had
become large, and their allowance, which had from time to time
varied, had become insufficient. 1t is contended that effect should
be given to. this award as a decree ;' but no Court would pass a
decree fixing a grant of maintenance in perpetuity ; and an allow-
ance fixed by a decree as maintenance is ordinarily liable to be.
varied, if the party whe is ordered to pay it shows that there are
circumstances which render it equitable to vary the amount,

. There is no reason to suppose that the arbitrators had any idea

of fixing the allowance for a longer period than the life-time of
the parties 3 and all the parties to the award being now dead, no.
effect can any longer be given to the award.

The plaintiff’s smt to enforce the award must, conﬁequently
fail. His -pleader informs us that the plaintiff still considers
himself entitled to demand a partition ; but on this point it is
uvnnecessary for us to express any opinion, Nor do we say that
the plalntlﬁ" might not make out.a case for an .allowance, inde-
pendently of the award, if he chose to abandon all claim to a

(1) 10 Bom, H, C. Rep., - 228,
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partition, and rely upon the custom frequent in deshpande fami-
lies, to which we have alluded. But in the present case he sues
solely on the award, and does not abandon his claim to a par-
tition, and we cannot, therefore, in this case consider whether,
apart from the award, he is entitled to any and what allowance
for his maintenance, in addition to the portlon of the vatan of
which he appears to be already in possession. :
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We reverse the decrees of the Courts below, and reject the

clmm. The plaintiff muast pay the fees which he would have had
to pay if he had not been allowed to sue as a pauper.
Decree reversed.

ORIGINAL CIVIL.

Before Mr. Justice Scott,

DAMODARMADHOWJIIL AND OTHERS, PLAINTIFFS, ». PURMANANDAS
JEEWANDAS, DEFENDANT.*

PURMANANDAS JEEWANDAS, PLAINTIFF, v. DAMODAR
MADHOWJI AND OTHERS, DEFENDANTS.}

Hindu low— Widon's property in moveable left to her by the will of her husband
—Porwer of widow to dispose of sueh property by will—Practice— Amendment of
plaint— Alternative case— Cieil Procedure Code (XIV of 1882), Sec. 53.

-~ In Western India a widow takes absolutely all moveable property bequeathed to
her by her husband, and may dispose of such property by will.

Where a plaintiff’s claim as qriginally stated in his plaint was based on the
allegation of the invalidity of a will, an application at the hearing of the case
to amend the plaint by ipserting a clause submitting that, even if the will were
valid, it did not dispose of the whole of the testator’s property, was refused,—the
Gourt holding, under section 53 of the Civil Procedure Code (X1V of 1882), that
the case made by the proposed amendment would be inconsistent with the case
made in the plaint as originally framed.

Tur first (No. 237 of 1877) of the above suits was brought

by the execators of the will of Ramkuverbai, widow of one -

Ranchordas Canjee, to recover from the defendant, Purmanandas
Jeewandas, who was the nephew and residuary legatee of
Ranchordas Canjee, the sum of Rs. 5,950 alleged by the plaintiffs

to be payable to Ramkuverbai under the provisions of the will .

of Ranchordas Canjee.

* Buit No. 287 of 1877, : T Suit No. 556 of 1877,

1883

January 29,
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